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COURT OF KINO’S BENCH, 


% 

IN 


MICHAELMAS TERM, 

IN THE THIRD YEAR OF THE REIGN 
OF GEORGE IV. 


Faruant V. Thompson {a). 


# 


TTrOVER for the machinery of a mill. At the trial 
before Abbolt, C. J., at the Middlesex Sittings after last 
Easier Term, it appeared, that the plaintiff was the pro¬ 
prietor of a corn-mill at Cudham, in Kent, w'hich he had 
purchased in Juft/, 1820, of one Richards, who continued 
in possession thereof as tenant to the plaintiff, under an 
agreement for a lease of thirty yeafs, but winch lease was 
never in fact CKccuted. Richards becoming irregular in his 
payments of rent, the plaintiff, in June, 1821, put in a dis¬ 
tress upon the premises, but upon application by Richards, 
he allowed him time, and a man remained in possession 
until August, when Richards succeeded in putting the lat¬ 
ter out by stratagem, and then proceeded to dismantle the 
mill, the entire machinery of which was found to have been 

(a) Tlie MS. of this case havinp been mislaid when the last nuiaber 
went to press, it is thought right to insert it here. 

Held, that the landlord might njaintain trover against such purchaser, 
uant‘.<i term was unexpired. 
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The machinery 
of a mill U 
part of the 
freehold, and 
cannot law¬ 
fully be re¬ 
moved by Uie 
tenant. Where 
the owner of 
a mill demised 
it to a tenant 
under agree¬ 
ment for a 
lease for thirty 
ye.ars, and 
the tenant 
clandestinely 
dismantled the 
mill of the ma¬ 
chinery, VI hicli, 
ill its removal 
was seizeil by 
the sherilf in 
fxeention, and 
sold under Ins 
authority to a 
bofiil fide pti»* 
chaser 

though tlie te- 


A 



» ■ 

* * -s CASES IN THE KING*S BENCH, 

removed, and the mill deserted, when possassion was re- 
gained by the plaintiff. The property thus removed was. 
If in the course of its transit to Grays, in Essex, (where the 
Tboupion. defendant, who by previous private contract had agreed to 
pt^^ase it of Richards, lived) afterwards seized by the sheriff 
ulmer an execution at the suit of a.third person, and sold 
under his authority by public auction, when the defendant 
became the purchaser of the airticles sought to be recovered 
by this action. On the part of the defendant two objections 
were taken, first, that as the goods had been sold bonsL fide 
under legal authority by the sheriff, it must be considered as 
a sale in market overt, and could not be impeached as against 
the purchaser, but that the action should have been brought 
against the sheriff; and, second, that as Richards w'as te¬ 
nant of the mill undex an agreement for a lease, the plain¬ 
tiff as landlord could not maintain trover for the goods; his 
only remedy being case for the injury to his reversion; and 
on these grounds it was contended, tha*/ the plaintiff must 
be nonsuited. The learned Judge, however, directed the 
jury to find a verdict for the plaintiff, giving the defendant 
leave to enter a nonsuit, if the Court should be of opinion 
that these objections were available ; and 


Scarlett no w mo ved for a rule nisi accordingly^ and con¬ 
tended, on the first pdint, that it had been repeatedly de¬ 
cided, that where goods are sold under the authority of the 
sheriff, he was the only proper defendant in an action by 
the landlord, and that the sale, as against a bonfi fide 
purchaser, without notice, could not be impeached ; Doe v. 
Thorn {ft). Manning's cuseijb), vaxA Goodyer v. dunce {r)\ 
and, on the second point, that as the goods in question had 
^ been in the possession of Richards, as tenant to the plain¬ 
tiff under a demise, and as he was entitled to the use of 
them during the term, trover would not lie; Gordon v. 

(tt) 1 M. & S. 4y.i. (c) YeW. 179. See Coie v. Davies, 

(A) a Co. Kt-p. 191. 1 Ld. Kaym.724. 



MICHAteLBCAS TBRM, THIRB GEO. IV. 
Harper {a). l/had been contended, at the trial, that the pre¬ 
sent was similar to the case of a tenant cutliug down trees, 
for which, when severed, the landlord might maintain trover 
against any third person ; but in the first place trees are in 
fact never demised to the tenant, and in the next, the ar¬ 
ticles in this case could* not be considered as fixtures, or as 
part of the freehold; they were mere furniture, and the 
possession of them was wholly gone from the landlord; 
they would pass to the executor, and not to the heir; and 
therefore the argument did not apply. Tiiis distinction w'as 
expressly drawn by Laarence, J. in the case of Gordon v. 
Harper (ft), and upon that authority it was clear that the 
present form of action was not maintainable. 


Itt22. 

Fahmamt 


r. 

Tbompiur* 


Abbott, C. J.—I am of opinion that there is wo foun¬ 
dation for eitlier of the objections taken in this case, and 
therefore that we ought not to grant the rule to enter a non¬ 
suit. With resped to the first objection, it is by no means 
borne out by the cases which have been cited in support of 
it. The only case indeed which appears to me to bear upon 
the present, is that of Doe v. I'horn, and in that Lord El~ 
lenborough states, as the ground for entering the nonsuit, 
that the judgment had not been set aside. The second ob¬ 
jection, I think, does not apply here, although it certainly 
prevailed in the case of Gordon v. fyarper, and the distinc¬ 
tion 1 draw is this^ in that case the goods were personals, 
and the possession of them was wholly divested from the 
landlord by the demise to the tenant; but here the goods 
are in the nature of realties, and go with the inheritance. 

It has been decided in Elues v. Maw (c), that a cider-mill 
and its appendages pass to the heir, and not to the executor, 
and I can see no reason why a ditferent doctrine should be • 
entertained respecting a corn-mill. I also think now, as 
I certainly thought at the trial, that these goods, when 
separated from the mill, w'onld, as in the case of trees cut 

(a) 7 T. R. 9. {b) 7 T. R. 9 (c) 3 East, VJB.. 

A 2 
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down by a tenant, revert to the landlord, and^upon that 
principle, trover is maintainable for them by the landlord. 
Wheels and spindles can scarcely be considered as furni¬ 
ture, and it was proved that articles of that description 
were separated from the mill, and removed in the night. 
,As regards the justice of this case, fto man can entertain a 
,doubt, and I am of opinion that the law will authorise us 
in holding, that the plaintiff is entitled to the remedy he 
seeks in this particular form of action, and against this par¬ 
ticular defendant. The sheriff is a wrong-doer in taking the 
property of the plaintiff, and therefore the defendant could 
not under him acquire any title to it. 


Bayley, J. — It seems to me that tlic possession in this 
case was never wholly out of the landlord, and tliat the use 
of the machinery only, not the machinery itself, was de¬ 
mised to the tenant. As such, it is quite clear that the 
plaintiff' iniglit have stopped the goodi if he had found 
them, in transitu, and 1 think he is eipially entitled to lecovt r 
them in an action of trover against a purchaser. In the 
case of Gordon v. Harper, the goods were nierely personals, 
and remained in the actual possession of the lessee at the 
time when the seizure was made; but here the goods were 
clearly a part.of the iuheritauce, and within the rule apply¬ 
ing to the case of trees tut down by a tenant. This is not 
like the case where the removal of tlie> goods is temporary 
or for an honest or justifiable purpose; and 1 think we 
should be doing violence to the law if we were to hold that 
this action was not maintainable. 


ITolroyd, .1.—I am of the same opinion. The goods 
in this case were part of the freehold, and the use of them 
alone was demised to tlie tenant. They were chattels real, 
and as such they were leased. They were iti law strictly a 
part of the mill itself, and the tenant had no dominion ovei- 
them so us to make them j)ersonal chattels ; he could only 
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use them in sfatu quo they existed when demised to him. 
So it is in the case of a dwelling-house demised, if the 
tenant pulls it down, the materials and fixtures then revert 
to, ;ind are the property of the landlord ; so it is in the case 
of growing trees; and so likewise I think it is here. The 
wrongful removal of th/e goods by the tenant, had the im- 
iTXediate effect of terminating his tenancy, and his interest in 
the chattels, and the landlord became entitled to recover* 
them from any person in w'hose possession he could find 
them. 


5 




Fabrant 

B. 

Thompson. 


Best, J,, concurred. 


llule refused. 


Doe, d. Teverell v. Snee. 


WW/icsday, 
Nov. 6. 


A BRA [IAM moved for judgment against the casual 
ejector on an affidavit of service of the declaration in eject¬ 
ment upon the tenant in possession, by leaving it with a 
servant of the latter; the affidavit going on to state that the 
deponent had afterwards seen and conversed with the at¬ 
torney of the tenant in possession, who acknowledged that 
he had received the declaration. ■ * 


Service of a 
declaration in 
ejectment on 
the servant of 
the tenant in 
possession, 
with a snb^e* 
qiient acknow¬ 
ledgment from 
the attorney of 
the latter, that 
the declaration 


The Court, upon this affidavit, granted a rule nisi for 
judgment, which w'as afterwards made absolute without 
oppositiou. 


had been le- 
ceived, i.s siidi- 
cieiit for judg¬ 
ment nisi 
against the 
casual ejector. 
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Wednendayf 
Nov. 6. 


Moody and others. Assignees of Bell, a Bankrupt, 
V. Spencer, Gentleman, one, &c. 


A town agent 
has no lien for 
tlic general 
baianee due to 
him from a 
roiintry attor* 
ney, npon the 
money of a 
client of the 
latter, coming 
to Ills hands in 
a cause in 
which he acts 
as the town 
agent. But 

i fMtrre, whether 
le has not a 
lien for his 
agency in re¬ 
covering the 
money in the 
particular 
cause. 


A SSUM PSIT for money had and received. At the trial 
\>efore Graham, B., at the last Assizes for the county of 
^Lincoln, it appeared in evidence tliat the defendant, being 
town agent of Mr. Baldzdu, an attorney in the country, had 
received a sum of money due to the bankrupt from a person 
named fTi/sow, who had been sued by Baldwin, on the re¬ 
tainer of the bankrupt before Ids bankruptcy. The money 
was received by the defendant in London, after the act of 
bankruptcy W'as committed, and he refused to pay it to the 
assignees, on the ground that he had a lien upon it for a 
general balance due to him from Baldwin, as town agent of 
the latter in that and other causes. It was objected at the 
trial, that the action would not lie against the defendant, 
there being no privity between him and the assignees, to 
whom Baldwin alone was liable. The learned Judge, how¬ 
ever, over-ruled the objection, and the plaintiffs had a ver¬ 
dict, with liberty to the defendant to move the Court. 


Denman, C. S., now moved for a rule to shew cause 
why a nonsuit should n6t be entered, or a new trial granted, 
and contended that the defendant had a lien upon the 
money for the general balance due to him for business done 
as town agent for Baldwin, the country attorney. The 
money in question was received by the defendant simply as 
agent for Baldxcin, without any specification of trust for 
the assignees. Between him and the assignees there was 
no privity of contract, and therefore as against him they had 
no remedy. The original suit was carried on, and the 
money recovered by his means, and at his expence, and it 
seemed but reasonable that he should have a lien upon the 
proceeds not only for llic cxpence and labour so bestowed. 
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but also for tfajb general balance in respect of other business 
done for Baldwirif his principal. If this could not be 
treated as money had and received to the use of the as¬ 
signees, it was quite clear that the defendant was entitled to 
judgment of nonsuit. He cited fl^ard s. Hepple {a), as an 
authority to shew that an agent in town has a lien upon 
papers in his hands for what is due to him as agent in the 
cause from the solicitor in the country ; and he insisted, that 
in principle, there was no difference between money and 
papers in the hands of the agent. 

Abbott, C. J.—^The case cited seems to be no autlio- 
rity on this point. Tliat was entirely a question between 
the town agent and the solicitor in the country. Here the 
question is between the agent and the party for whom he 
has received the money. The assignees of the bankrupt 
claim this as money had and received to their use for the 
benefit of the bankrupt’s estate, and if the bankruptcy had 
not taken place, it is quite clear that this would have been 
money received to the use of the bankrupt, but the bank¬ 
ruptcy intervening, the title of the assignees accrues. If 
the case is put upon the question, whether the defendant has 
a right to keep this money jn respect of a claim which he 
has upon the bankrupt, the argument is clearly against the 
defendant; and I do not see that ^the intervontion of Baid- 
win makes any difference in the Case, because the latter and 
the defendant must be considered as standing in tlie same 
situation. It does not appear to have been suggested at the 
trial that the defendant was entitled to any reduction of the 
damages in respect of his expenccs and trouble in recovering 
this money; but he appears to have rested his case on a 
claim of lien upon this money for the general balance due 
from Baldwin, as his town agent. If by law the defendant 
is entitled to a lien upon this money for the expences in¬ 
curred by him in the particular suit in which it was recover- 

(rt) 1 j Vis. 2'.>7. 


1622 . 

Moody 

V. 

Spcnccx. 



8 


1833 , 

Moody 

V. 

SpENCflU 


CASES IN THE K1NC*S BENCH, 

ed, that is a different question, and may be (lie ground of 
an application of another kind ; but at present no such ap¬ 
plication is presented, nor does it appear that the subject 
was introduced at the trial. I am of opinion that the de¬ 
fendant has no lien on the money for the general balance 
claimed to be due to him from the attorney in the country. 


• Bayley, J.—It is quite clear that tliis is money had and 
received to the use of the assignees, because they are the 
parties to whom the general property of the bankrupt be¬ 
longs. The defendant, as agent for the attorney in the 
country, must have known that the money ivas received for 
their use. The defendant must stand in the same situation 
as I^aldwin, and before he can make any valid defence to 
this action, he must slievv that Baldwin had a right to retain 
the money against the assignees. It cannot be said that 
the defendant was carrying on the suit upon the credit of 
the assignees, but on the credit of Baldwin, and therefore 
he could not maintain an action against the assignees to re¬ 
cover the amount of his bill from them. Suppose the as¬ 
signees had paid Baldwin his bill of costs, then all right 
which the defendant had as an agent would be destroyed, 
nie justice of the case is clearly against the defendant. 
He, as agent, is the hand to receive the money, but he 
knows at the iftne he receives it, that he receives it for the 
benefit of the assignees. Suppose Baldwin had received 
it, he would have received it for the use *of the assignees, 
and he clearly would not have a right to stop it in transitu. 
Unless Baldwin had that right, I am of opinion that the 
defendant has no right to pay Baldwin's debt M'ith the money 
belonging to the as.sigueqs. 


* Holtioyh, J., and Best, J., concurred. 

Rule refused. 


On a subsequent day Denman obtained a rule uisi for 
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reducing the Imouut of damages by such sum as should 1823 . 
appear to be due to the defeiidfuit in respect of his agency 
in recovering the particular sum of money for which the 
action was brought. Spb«cer. 


Hendry v . Biers and Two Others. 


Thtaraday, 
Nov, 7 . 


Ills was an action of assault and false imprisonment, By atatnte 

1 1.11 1 • • 1 1 i- 1 f s:^Geo. 3 .e. 70 . 

brought by the pJaiiitiii against three defendants, two of s. 34, any ac- 

whom were officers of Excise, and the third a person acting against any 

in their aid. i4t the trial before Best, J., at the last Assizes person or per. 

. . . sons, for any 

for the county of Suffolk, the plaintiff was nonsuited, on the matter or 

ground that the action was not brought within three months any officer or 

next after the cause of action had arisen, as requited by officers of Ex- 

* CISC, or any 

23 Geo, 3. C. 70. S» 34. others acting 

in his or their 
, aid, must be 

Storks now moved to set aside the nonsuit, and obtain a 

new trial, and contended tliat the defendants were not within months next 

, after the cause 

the protection of s. 34 of the statute above mentioned. By of action. 

8. 33, notice of action is required to be given to officers of uiU sectiotfex- 

Excise, and their assistants, acting under the authorities and 

powers to them given by the sevqfal statutes made for se- selves and 

- . i-iji r I- others acting 

ciinug tiie duties of excise and inland dues, for any thing in their aid. 

done in the exccufion of, or by reason of his or their office, ^ action'^^”^ 

and by s. 31, any such officers, or other persons, acting in 

their aid, may tender amends to the party complaining; not brought 

and then by s. 34, (upon which the question arose) it is nmIteVhf bar! 

enacted, “ tliat if any action or suit shall be brought or a* 

commenced against any person or persons for any matter or s. 23, which 
, , ' /»./.■ I extends to any 

thing done by any officer or ojficers of excise, or any others* action against 

acting in his or tiieir aid, in execution of, or by reason of pJ?s,Sni*for 

any tiling b/ 

liiin or tliein done in pursuance of any act or acts rclutiug to tlie revenues of Customs 
and Excise. ^ 
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his or their office, such action or suit shali he brought or 
commenced within three months next after the cause of 
action shall arise, and not afterwards.** Now, he contended 
that this clause did not mean to extend to the officers them- 
seves, but to any person or persons for any matter or thing 
done by the officer or officers^ or any others acting in his or 
their aid. In this case all that was required, was to give the 
defendants the notice of action required by die statute, 
which had been done, and the plaintiff’s right of action 
against these defendants could not, by any fair interpreta¬ 
tion of s. 34 of the statute, be limited to three mouths. 


Per Curiam. —How can any action be brought ^inst 
any other persons under this statute, but for something done 
by the officer, or others acting in his aid f But, supposing 
there to be any thing in this objection, it is completely re¬ 
moved by the 28 Geo. 3. c. 37* s. 23, by which it is enacted* 
** that if any action or suit shali be brought or commenced 
against any person or persons for any thing by him or them 
done in pursuance of this or any other act or acts of par¬ 
liament now in force, or hereafter to be made, relating to 
his Majesty’s revenues of customs and excise, or either of 
them, such action or suit shall be commenced within three 
months next after the matter or thing done.” 

• . Rule refused. 


Tfuirtdayj CoLTHEED V. PoNCIIEON. 

Nov . 7. 

Proof tliat a Assumpsit on the warranty of a horse, the warranty 

being, that the horse was ** a good drawer, and would pull 

will not satisfy qujgjly Jn harness.’* At the trial before Abbott^ C. J.at 
a warranty mat ^ J 

he is** a good the last Assizes for the county of Northumberland, the 
in plaintiff iiad a verdict. 

harem ,'* 
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J. Williams vow moved to set aside the verdict, and ob¬ 
tain a new trial, on die ground that the verdict .was against 
the evidence in the cause. The evidence was, that the horse 
was a good drawer^ but it did not appear that he pulled 
quidly in karnm. He therefore submitted that the war¬ 
ranty bemg stated in the declaration as an entire contract, 
the plaintiff ought to have proved the whole of it before he 
could recover. Being ** a good drawer^ and ** pulling 
quietly in harness” he insisted were not convertible terms; 
for a horse might be a good drawer, and yet not pull quietly 
in harness. As the plaintiff therefore had failed in proving 

the whole of his allegation, the verdict could not be sus¬ 
tained. 


im 

COLTHBRD 

«. 

PuaCHBON. 


Per Curiam. —^There is nothing in this objection. In 
assumpsit the rule is, that you must prove the whole of the 
consideration, but you need not prove the whole of the pro¬ 
mise. The considhration here is, that the plaintiff would 
buy of tlie defendant the hors^ at a certain price; and die 
promise is, that the horse is a good drawer, and pulls quietly 
in hamlss. The very words of the promise need not be 
laid nor proved; it is sufficient to state the substance, and if 
that be proved, it is enough to support the action. But it 
is quite clear, in this case, that these are converUble terms, 
because no horse can be said to Ibe a good drawer, if he 
will not pull quiqtly in harness; and therefore proof that 
he is merely a good puller will not satisfy the warranty. 
Tlie word ** good'* must mean ** good in all particulars.” 

Rule refused (d). 

(a) Vide 2 Bos. & Pul. 79. Lutw. 237. Cro. Elis. 79. 1 Taunt. 2i2. 
523. 1 New Krp. 172. 1 Campb. 362. 2 Ibid. 307. 4 East, 464, 5. 6 Ibid.* 
568. 8 Ibid. 79. 12 Ibid. 1. 13 Ibid. 102.120. 1 T. R. 240. 4 Ibid. 560. 

5 Ibid. 490. 7 Ibid. 348. Doug. 138.669. 
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Tkaraday^ 
Nop. 7. 

Service of de¬ 
claration in 
ejectment by 
leaving it/vith 
the daughter 
of tlie tenant 
in posBession 
(who was con¬ 
fined by indis¬ 
position), with 
an affidavit 
that the daugh¬ 
ter acknow¬ 
ledged the re¬ 
ceipt of the 
declaration, 
and that she 
had read it 
over and ex¬ 
plained it to 
her mother be¬ 
fore the essoign 
ejector. 


Dok V. Rob. 

CnijTY moved for judgment against the casual ejector, 
upon an affidavit of the service of tlie declaration in eject¬ 
ment upon the tenant in possession (who was confined to her 
room, and could not be seen), by leaving it with her daugh¬ 
ter, the deponent swearing to an acknowledgment by the 
daughter the day before the essoign day of the Term, that 
she had read over the declaration to lier motVicr, to whom 
she explained its meaning. 

The Court thought this sufficient for a rule nisi, which 
was accordingly granted, and afterwards made absolute 
without opposition. 

day of the Term, sufficient for a rule nisi for judgment against tlic cosnul 


Thursday, 
Noe. 7. 


.Tndgment cu¬ 
te 'cd up on an 
old warrant of 
attorney, the 
affidavit stat¬ 
ing that the 
defendant was 
alive at New 
South I Vales 
in the month 
of Avgust last, 
as appeared 
by a letter re¬ 
ceived from 
him of that 
date. 


IIopLET r. Thornton. 

E LAIVES moved to enter up judgment on an old 
warrant of attorney, upon an affidavit, stating that a letter 
had been received fron'4 the defendant, residing in 
South JVa/es, shewing that he was alive in the month of 
August last. He founded his motion on the authority of 
the case of Vaughan v. FAlis^ recorded in the Rule Office, 
Mich, 40 Geo. S, in which the Court gave judgment on a 
like application, supported by an affidavit that the defendant 
was alive at St. Petershurgh in the month of September 
preceding. The affidavit in the present case went on fur¬ 
ther to state, that the deponent verily believed the defend¬ 
ant to be still alive. 


The Court ihoughl the affidavit sufficient, and tlicrcfore 
gave leave to cuter up judguienl. 
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1022. 

Ex parte Boyle. 

J^ULLER moved for a rule, calling on the sheriff of Whtre asUe- 
Devonshire, or his deputy, to shew cause why he should not p,ity aeglecu 
enter a plaint in replevin, in his Court, under the following plain"/*)!! re¬ 
circumstances:—'The cattle of one Chugg having trespassed 
on the lands of a person named Boyle, they were impounded for damaae 
by the latter, and replevied by the former. Upon applying Court will not 
at the office of tlie under sheriff to ascertain whetlier any ^o* so ou*m™ 
plaint had been entered, whereon to found the replevin, it hon. 
was discovered that none had been entered. It was con¬ 
tended, therefore, that Chugg could not proceed in his re¬ 
plevin until the plaint was entered; and it was suggested 
by the affidavits, that the neglect to enter it was by collu¬ 
sion between the sheriff’s deputy and the defendant in re¬ 
plevin. Until the* plaint was entered nothing could appear 
Oil tlie records of the county court; consequently, the de¬ 
fendant ill replevin could not force the plaintiff on, or non 
pros his suit if not prosecuted. In point of law, he in¬ 
sisted, that the preliminary step on the part of the sheriff 
was to enter the plaint before he granted replevin. The 
grunting a replevin is founded on an actual levying of a 
plaint, and therefore pre-supposes an entry of that plaint 
in the sheriff’s court. Jn Richards v. Actou{a) the Court 
of Common Pleas interfered in a summary way, not only 
against the sheriff, but his under-sheriff, and replevin clerk, 
where a discovery of the names of the pledges had been 
refused, holding them all answerable for the sufficiency of 
the pledges. In principle that case was like the present. 

It did not appear from the affidavit that any pledges to pro-% 
secute had been taken by the sheriff, and therefore the de¬ 
fendant was in no condition to take an assignment of the 
replevin bond, and proceed as in ordinary cases. 

(tf) 2 Sir Wni. Bl. 1220. 
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Abbott, C. J, —^We have no authority to grant the prc- 
aent application. If the sheriff grants replevin without taking 
pledges, he may be liable in an action on the case for his 
>i%hgence; but we cannot order him, by a rule of this 
Court, to enter a plaint in bis own Court. The sheriff is 
to take a bond, and if no plaint is entered, which is the 
act of the party, the bond is forfeited. If a bond has been 
taken, the sheriff should be called upon to assign it. You 
had better inquire farther on that head. At present there 
is nothing whereon to found the Jurisdiction of this Court; 
and therefore we have no authority to interfere. If we can 
do any thing it must be by writ of mandamus to compel 
the sheriff to enter the plaint; but there is no such applica¬ 
tion now made to us. Where the sheriff neglects his duty, 
the party has another remedy without applying to this 
Court. 

^Hie rest of the Court concurred. 

Rule refused (a). 

(a) It seems doabtfnl whether the sheriff Is boand to take a bond in 
damage feasant, and it seldom is taken in such cases. The statute of 
Marlbridgef BtHen.S, c. 21, which enables the sheriff to grant replevin 
without suing any writ out of Chancery, says nothing about pledges. 
By the common law, according to which replevin for distress damage 
feasant may now be granted, it is only necessary that, first, pledges for 
the prosecution, which are merely nominal (John Doe and Bickard Roe') 
shonld be given; and, second, pledges pro retomo habendo. 1 Ld. Raym. 
9T8. The statute li Geo. *. c. 19. only prescribeStUiat a bond should be 
taken where the distress is for rent, and nothing is said there respecting 
distress damage feasant. Vide Archbold Pr. vol. ii. p. 63, et eeq. 



MICHASLMAS term, third OBO. IV. 


16 


182 a. 


Sprovle tj. Leogb. 


tfamda^f 
Nttv* 7. 


Assumpsit by the indorsee against the maker of a Declaration 
promissory note, with .the common ihoney counts. The 
defendant suffered judgment to go by default on the money 
counts, and pleaded the general issue, non assumpsit, to 
the counts on the note. At the trial before Abb(dt, C. J« at iv». 8i, 
at the London adjourned Sittmgs after last Term, the ques- 
tion was, whether the note was sufficiently set out in the 
declaration. The allegation in the declaration was, that the on to aver that 
defendant " on the 2d of Marchf 1815, at Dublin, to wit, jreUmd^ Jad 
at London, &c. made his certain promissory note, &c. and fo* 
thereby promised to pay at No. 81, Dame Street, Dublin, 
forty-one days after the date thereof, to plaintiff or order, rency, is la¬ 
the sum of 121/. 17s. 6</. ^erling, for value received, fitc. 
and it appearing jfcat the note was drawn in Ireland, and 
there being no averment that Dublin wras in Ireland, the 
learned Judge was of opinion, acting upon the authority 
of Kearney v. King (a), that the note was insufficiendy set 
out in the declaration, and directed the Jury accordingly; 
but a verdict was found for the plaintiff on the money 
counts, to which there had been judgment by default, with¬ 
out interest on the damages. 


Campbell now moved for a rule nisi to enter a verdict 
upon the first two counts of the declaration, with a view 
to costs, and the interest due on the promissory note. 
He contended that this case was clearly distinguishable 
from Kearney v. King, That was a declaration on a bill 
of exchange alleged to be drawn at Dublin, but which 
did not appear to be made payable in Dublin, In this 
case the promissoiy note was drawn in Dublin, and 
W'as made payable at No. 81, Dame 5^rerf, D«5//Vi. The 
(a) 1 Chit. Rep. 28. S. C, 2 Barn. A Aid. 301. 
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question therefore was, whether a person reading this de¬ 
claration would not sufficiently draw the inference that this 
was an Irish promissory note made in Ireland. If any 
common person would do so, the Court would. The ob¬ 
jection made at 'the trial was, that it was not sufficient to 
state in the declaration that the note was made payable at 
No. 81, Dame Streetf Dublin, but that it should have gone 
on and said, “ meaning m Ireland*^ — {Bayley,J. 

Are we to take notice judicially that Dame Street, Dublin, 
is in Ireland f) The Court certainly will not judicially take 
notice of vills and parishes, but they will of counties. Now 
Dublin is a county, and there seems no good reason why 
the same principle should not apply.— {Baylet/, J. Tie 
reason why the Court judicially takes notice of counties in 
this country is, that the sheriff of the county is the person 
to whom the Court directs its writs.) There are many 
public acts of parliament in which Dublin is mentioned 
without describing it as being in Ireland,, and in construing 
such acts the Court would be bound judicially to take notice 
that the Dublin therein mentioned meant Dublin in Ireland. 
Suppose an action brought in one of the Irish Courts upoit 
a bill of exchange, accepted in London, made payable at 
No. 81, Lombard Street, London, would it be necessary to 
go on, and allege in tlie declaration that London was in the 
realm of England ? Upon the face of this declaration the 
note is made payable at a place exceedingly well known, in 
the common understanding of mankind, and therefore Dub¬ 
lin must be understood to mean Dublin in Ireland. There 
is this distinction between the present case and Kearney r. 
King, that here the note is described as being made pay¬ 
able at No. 81, Dame Street, Dublin, which gives the place 
of payment local certainty, whereas in that case the place of 
payment was merely described as being Dublin generally.-— 
{Bf^fley, J. The difficulty we had in that case was in saying 
that the Dublin therein mentioned meant Dublin in Ireland. 
Now there may be more Dublins than one, and, if I mis- 
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lake not, there is a Dublin in America. — (Abbott, G. J. 1829. 
There was another difficulty in tiiat case, which also exists 
in this, namely, that in that there was no sufficient descrip- SpRouta 
tion of the money for which the bill was given, as to whe- Lbooe* 
ther it was Irish or English, and the question would arise' 
whether the money mentioned would not be understood to 
iqean Irish and not English. Supposing you had the alle¬ 
gation in this case that Dublin was in Ireland, and you had 
gone on to say that the defendant had made his promissory 
note at Dublin in Ireland, and thereby promised to pay so 
much money sterling, would that have done ?) Tlie diffi¬ 
culty in tliat case would have been removed, because Irish 
money in Ireland is called sterling ; and therefore the ob¬ 
jection would not have been available, because in an action 
upon a money security made in Ireland or in a foreign 
country, it must be understood that the money is to be 
paid according to the currency of the country in wViich the 
instrument is made* Therefore, the moment it is established 
that the note is made at Dublin in Ireland, the intendment 
of law is, tliat it is to be paid in Irish currency.— (Best, J. 

Can we in this Court know any thing of Irish currency f) 

The difference between the currency of the two countries 
is perfectly w'ell known, and when the instrument is alleged 
to ha ye been made in Ireland, it is not to be assumed that 
it is to be for English currency.— (Abbott, C. J. A bill may 
be made in Ireland for English money.— Bayley, J. You 
take upon yourself to state what the note is, according to 
its legal operation, and you describe it to be so much mo¬ 
ney sterling; must you not describe the money in pounds, 
shillings, &c. English currency, or money English?) Not 
if it is shewn that the contract is made in a foreign 
country. . 

1 

Abbott, C.J.—I think that in an English Court of 
Justice we must understand, by “ so many pounds sterling,” 
that English money is meant. That was tlie opinion of the 
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Court in the case of Kearu^ v. which case was tried 
before me. There I declined to nonsuit upon the objec¬ 
tion, but gave leave to move the Court upon it, and the 
Court was afterwards clearly of opinion that both the ob¬ 
jections which arise in this case, as welt as in that, were fatal. 
Acting upon the authority of that ^ase the like judgment 
must be given in this. With reference to the effect of “ so 
much money sterling,” the words must be understood with 
reference to their context. It is very easy for the pleader 
to take the trouble of introducing two or three words into 
his declaration, which would save all this difficulty. The 
common mode of declaring upon a bill of exchange for fo¬ 
reign coin is to describe it as ** so many ducats, &c. being 
of the value of so much money English/* which saves all 
die trouble of inquiring into the value of the money. 1 
am clearly of opinion that nothing can be taken by tliis 
motion. 

• 

Bay LEY, J.—It is true that in some public acts of par¬ 
liament, Dublin is mentioned without stating that that city 
is in Ireland, and certainly in any case coming before us 
under such acts, we might take noticejudicially that Dublin 
is in Ireland', but in a case like the present, we cannot 
take judicial notice that Dublin is in Ireland ; for as 1 have 
already said, there may be other places known by the name 
of Dublin beside the city of that name in that part of the 
united kingdom. After the case of Kearney v. JfiVig, which 
1 think was properly decided, the objections to this declara¬ 
tion are fatal. 


IIoLROYO, was of the same opinion. 

Best, J.—We should involve ourselves in great difficulty 
if we were to hold this declaration sufficient. For instance, 
we might be calleil upon to hold that a declaration upon a 
bill of exchange, made at Kingston in Jamaica, would be 
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iufficient if it merely tibet it wes mtade at Kingtibn 

generally, iJfrhich would cleaHly be bad, because we know 
that there h a great difference between the ?alue of JSagfuA 
ihon^ add the ctirreocy of otur colonies. 

Rule refused^ 


tm 

Braovu 

o. 
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Friday, 
Nw. 8. 


DtBB V, AsHtOK. 


A^umpsit by landlord against tenant from year to Pajment of 

« . . 1 T» I money into 

year of two messuages, with the appurtenances. Jtireacbes court, upon a 

the first count, the ntot keeping the premises in tenant^ trac^*a«imita 

ahle repair; and to the second count, first, the not keeping the contrwt, 

. . , , mi , ■“<* concludea 

in repair, and, second, the non-payment of rent, Xne de- the defendant 

fendant pleaded the general issue, and paid into Court, £g'itJ"J5ig't!*’' 

ufidif the second dtreach of the second count, the sum of ence* where 

^ ,0 declamtioa 

61, 10s., being one half-year’s rent. At the trial of the by landlord 

cause before Richards, C. B., at the last Assizes for the averredl^that* 

county of Surrey, it being previously understood that the 

plaintiff’s interest b the premises, and a payment of rent plaintiff of c«r. 

, . • . tainnie«oafea. 

Op to Imchaetmas, 1821> by the defendant to him, were ad* scc. from year 

mitted, the plaintiff {mt in evidence a memorandum of •‘’cerraia''^^ 

agreement, bearing date the 18th of September, IW4, be- J^Sy'and*^ 

tween Benjamin Bond, John Bond, and Joseph Bond, exe- that defendant 

cutors of John Bond, surviving executor of Mary Corbett, pron^^that 

6f the one part, and the defendant of the other part; by jo 

wludi Messrs. Bond agreed, when requested,” to grant to continnancfi of 

the tenancy, 
keep the mea- 

aiiagea, Stc, in repair, and would, during the continoante of the said tenancy, pay rent; 
and alleged as breaches, in the first count, that the premises were not kept in tenantable 
repairi and In the second, first, non-repair, and, second, non-payment or rent; and the 
defendant having pleaded the general issue, And paid into Court half a year'a rent u»dtr 
the SMoad frrrach;—Held, that anch payment admitted the whole of the contract -.—Held 
abo, that a stampt agreement fi>r a lease for seventeen pars and a half of the premisea 
in question, to which the plaintiff was no party, but made between defendant and other 
persons, from whom plaintiff derived title to the premises, was admissible in evidenee 
to prove the defendattl’s promise to keep the messuages in repair. 

B 2 
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tlie defendant^ and the defendant agreed to accept, a lease 
of the premises in question, for a term of seventeen years 
and a half, from the then next Michaelmasy at a yearly rent 
of 13/., payable half yearly. This document was stamped 
with an agreement stamp. The arrear of rent due at Lacfy 
2)ay, 1822, was then proved, and q great number of wit¬ 
nesses were called, who stated that the premises were not 
in tenantable repair. In answer to this case it was objected 
that the document produced, and which was the only evi¬ 
dence of any promise by the defendant to keep the premises 
in repair, could not be received in its present shape. If it 
was produced as a lease, it was inadmissible for being 
stamped with an agreement stamp only ; if it was produced 
as an agreement, it was a chose in action, not assignable; 
and therefore could not form the subject-matter of an ac¬ 
tion. In reply to this objection Uie plaintiff produced the 
rule of Court under which the defendant had paid into Court 
the half year’s rent, part of the sum claii|paed in the present 
action, which it was contended w'as an admission of the 
contract produced in evidence by the plaintiff: to v^hich it 
was argued, that the necessary effect of the latter evidence 
was to shew that the defendant was a tenant under a lease, 
and not a tenant from year to year, and that being in direct 
opposition to the language of the declaration, the plaintiff 
must be nonsuited, inasmuch as the only proper plaintiffs 
were the Messrs. Bond, the other contracting parties. The 
learned Judge over-ruled both objections, but saved them, 
and the Jury found a verdict for the plaintiff, damages 88/. 

Taddy, Serjt. now moved for a rule nisi to set aside the 
verdict for the plaintiff, and enter a nonsuit, and endea¬ 
voured to support both objections. The first divided itself 
into two branches; but the latter branch only required no- 
ti('-e, because it could not be argued that an agreement for 
a lease, sued upon as such in . the hands of an assignee, 
would inainlain an action; but it waf iguite clear that the 



MICHAELMAS l'ERM> THIRD GEO. IV. 

document produced at the trial was, to all intents and pur¬ 
poses, a lease, and required a stamp as such, which it had 
not. It possessed the essential quality of a lease, tiamely, 
a present demise; under that demise the defendant had en¬ 
tered, had held, and had paid rent, and could not therefore 
now dispute its validity*. He cited Poole y. Bentley (a), and 
Doe V. Groves (b). But if there could be any doubt on this 
point, the remaining objection was quite unanswerable; for 
the rule of Court under which the defendant had paid into 
Court the last accruing half year’s rent, proved that he held 
under a lease, and not as a yearly tenant, and that he was 
the lessee of the Messrs. Bond, and not a tenant from year 
to year to the plaintiff; and consequently there was upon 
the plaintiff’s own shewing a fatal variance between die 
facts of the case and the declaration. It might be urged 
that the payment of money into Court admitted the con¬ 
tract between the parties ; but it had been decided tliat the 
effect of the payhient of the money into Court depends 
upon the terms of the rule under wheih it is paid in, and 
that it will not support the breach in tlie declaration, ilfe/- 
lish V. Allnuttic)^ Stoveld v. Brewin(d), and Cox v. Parry (e). 
Upon both grounds tlierefore the defendant is entitled tQ 
rule, and the plaintiff must be iionsuite4t 


n 


1822. 


Dtbr 

V. 

Abhtov. 


Abbott, C. J.—It is a well established principle of law> 
and all the cases upon the subject i^ee in recognizing it, 
that in an action brought upon a special contract, payment 
of money into Court admits both the contract as stated in 
the declaration, and the money due npon it pro tanto. Now 
the contract stated in the declaration in this case is, that the 
defendant, as tenant from year to year to the plaintiff, will 
keep the premises in tenantable repair, and will pay a rent 
of 13/. per annum, half yearly. Hien the effect of ffie 


(«i) Kast, 168. 
(6) 15 Ibid. 

(c) sM. JkS. lb#. 


(d) 2 Barn. & Aid. liti. 
C«) 1 T. R. 464. 
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paymeDt by the defendant of 61* lOa. into Court ia eiearly 
to admit the contract to keep m repair and to pay ren^, 
and diat a half year's rent is due from him to the plaintiff 
upon that contract. It is then said that the evidence in the 
cause went to shew that the defendant held under a lease 
from the plaintiff, and not as his yearly tenant; but 1 think 
that is not so; for the first tenancy was a yewly tenancy, 
and was not determined by evidence of an agreement for 
a lease, if it was an agreement only, as the document here 
clearly was. 1 can see no reason for disturbing the verdict 
in this case. 

Batley, J.—I am of the same opinion, i^s to the se~. 
cond ground of objection, 1 think the plaintiff has properly 
decided agt^nst the defendant aa tenant from year to year, 
because it is quite clear the agreement which has been ad- 
vOTted to does not amount to a lease. It is only an agree¬ 
ment for a future lease to be executed ; frierefore until that 
lease is executed, the defendant is only tenant from year to 
year. Then as to the other objection, if it be conceded 
that the contract in this case is entire, the necessary effect 
of paying money into Court is to admit that contract, llie 
legal principle deducible from all the cases upon this sub¬ 
ject is no more than this, that the payment of money into 
Court admits the contract, but is not evidence to support 
the breach. It admits in point of fact, tliat such a contract 
was made, but that is all; it is for the Court to say whe¬ 
ther tlie contract be legal or not. If in this ca^m had the 
declaration contained n count for use and occupation, the 
defendant might have paid money into Court under that 
'ount, and tlien the objection now taken would have been 
ivailable; but I think die payment of money into Court 
concludes the defendant as to the fact that such a contract 
existed. 

HotROYD, J., and Best, J., concurred. 

' * Kulc refused. 
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Assumpsit upon a contract for the sale of 1400 oothe^ithof 

bushels of wheat. At ’the trial before Baylei/f J., at the ^e* 

last Assizes for the county of Gloucester^ the case proved in ed into a con- 

evidence was this :—^Thc plaintiff was a com-fectw, and the purcliase of 

defendant a merchant, zi Bristol, On the lUhofS^/em> o^hea^**the 

her, 1821, they met on the Corn Exchai^e, when a bargain 

was entered into between them for 1400 bushels of wheat, com was sold 

to be sold by the plaintiff to the defendant at 9** per sample,^*an* 

bushel. The usual bought and sold notes were exchanged; ‘5 

■—the latter specifying that die ^orn was ** sold according to bankers’ bill% 

sample,” and that banker^ bills should be given, if required. The^naa^^of 

Tlie defendant had also agreed to purchase of the plaintiff 

two other parcels of com, but they were not included in the to sell by * 

present action, ^n the IQth of September the defendant j^Tto^Actay- 

callcd at the plaintiff's w’arehousc, and was shewm the buHc 

of the two latter parcels of corn; but, upon requesting to 

see the 1400 bushels of wheat, he was told by the plaintiff, Umber defeau]* 

that he would either send for a bushel on the spot, or would ggg 

send him a load home the next day, for his inspection, but 

that he could not shew him the bulk, rs it lay at another weiil4 

warehouse, and ** he did not like to let him into his coq> a bushel on the 

nexions.” The defendant answered that ** that was rather a se^hi,ra?oad 

curious mode of doing business,” and they parted. A few the next 
1 /. 1 r’ , r- t 1 . » «lay, for hii in¬ 

days afterwards a friend of the plaintiff called upon tlie spection, but 

defendant, and told him that his wheat was ready for de- St^hewllm 

livery, on production of bankers' bills, and that it was now JlrM^J^a’noUier 

in the plaintiff's own warehouse, at the same time request- warehouse, 

ing him to go and examine the bulk. Tliis, however, was not like to let 

declined, the iiegociation terminated, the defendant refused ion!/* 

In a few dayi 

afterwards plaintiff sent to defendant to inform him thattbe wiieat was ready for delivery 
on producing; bankers* bills. In tlio mean time the market had fallen, and the defendant 
repudiated the contraetHeld, that he was not liable in au action for Uie breach. 
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CASES IN THE KING’S BENCH, 
to accept or pay for the wheat, and the present action 
was brought. The usage of the market was to sell by 
sample, subject to the buyer’s inspection and approval of 
the bulk. The price of w'heat rose between the llth and 
19th of Septemberf and, after the latter date, declined. The 
learned Judge told the Jury, that,* %s the defendant was 
prevented from inspecting the bulk on the 19th, when he 
requested leave to do so, he was by law released from his 
bargain, and the Jury accordingly found a verdict for the 
defendant; and 


TV. E. Taunton now moved for a rule to shew cause why 
the verdict should not be set aside, and a new trial granted, 
upon the ground that the learned Judge had misdirected the 
Jury in point of law. He contended that there w'as no 
such actual and positive refusal by the plaintiff to shew the 
bulk of wheat to the defendant, as would in law release the 
latter from the contract which he had ehtered into to buy. 
There was in fact no refusal, there was only delay; and 
when it was considered that the defendant's neglect to com¬ 
plete his purchase was cotemporaneous with a heavy fall of 
the market, the Court would hesitate, at least, to give him 
so unfair an advantage over the seller as would arise to him 
if a short and excusable delay was to vitiate the agreement 
made between them, 

• 

Abhott, C. J.—It is in evidence that the usage and 
custom of the Bristol market, is, that the corn is sold by 
sample, subject to tlie buyer’s inspection of the bulk, and 
there can be no doubt, that that is in law a very just and 
reasonable method of dealing. No seller w'ould refuse to 
exhibit the bulk, without some strong reason for so doing, 
and the plaintiff is a striking instance of this ; for he says, 
“ you cannot see the bulk, for I do not like to let you 
into my connexionsa sort of reason which, in my opi¬ 
nion, would justify any buyer in throwing up his contract. 
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It is said that the change of the market price was such as 
to influence the defendant’s conduct; but if it were so, who 
was to blame but the seller, who, by his own misconduct, 
gave an opportunity to the defendant to take advantage of Bxww* 
that circumstance ? The plaintiff has no right to complain 
of the repudiation of Hie contract, for it docs not appear 
that he was capable of performing his part of it, namely, 
the delivery of the corn, at least within a reasonable time; 
whereas the defendant really does sustain an injury, for he 
is deprived of the opportunity of using the corn for his own 
purposes, and of the chance of reselling it at a profit. 1 am 
of opinion that the defendant was, ■ in point of law, released 
from his contract by the refusal of the plaintiff to exhibit 
the wheat, and that the direction of the learned Judge to the 
J ury was perfectly correct; and 1 have certainly no inclina¬ 
tion to find fault with the verdict which they have found. 

The rest of tlit! Court concurred. 

Rule refused. 


Mooee and Another, Assignees of William Bartrup 
and Son, Bankr^pt8, v. Jonathan Bartrup. 


Friday^ 
Nov. 8. 


TTrOVER, by the plaintiffs, as assignees of William .f. andfi. eo- 

Barlrup and Son, to recover the value of various bills of trade*”orrow 

exchange, amounting together to the sum of 1016/., and a 

banker’s check for 2(X)/., alleged to have been delivered by for itie expresa 

the bankrupt to the defendant, after an act of bankruptcy to 

committed, and by him converted to his own use. At the the 

balance of an 

trial before Ilolroyd, J., at the last Assizes for the county of account with 
Lincoln, it appeared in evidence that the bankrupts carried bJiVbXre tSi 
on business together in co-partnership as wool-staplers, 

commit an 

of hankniptcy, and afterwards retnrn the check to C., declining to make any use of it? 
Held, tliHi the check did not pass to the assignees, so as to enable them to recover toe 
amount in trover. 



m 
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iia?ifig two establishmeots, one at lAncoin and the other at 
Jira^ard in Yorkshire. The father transacted the bunness 
of the firm at the former place, and the son at the latter. 
The defendant, who was brother of the elder bankrupt, re> 
sided at Wakefield, and was in the habit of assisting the firm 
with advances of money. On the IMh of June, 1831, tlie 
bankrupts were indebted to Messrs. Moore and Co,, bankers, 
of Uncolttf with whom tliey kept cash, in a sum of 1300/.; 
and on that day, having sent in a check for an additional 
sum, they refused to give them any further accommodation, 
until the balance was liquidated. Ihe elder bankrupt being 
unable to do this, considered his affairs desperate, but in 
order to raise the money, be sent his daughter to the de« 
fendant, at Wakfield, to endeavour to prevail upon him to 
lend him sufficient for the purpose. The daughter could 
only prevail upon the defendant to give a check upon his 
banker for 200/., saying, he would advance no more. In the 
mean time the younger bankrupt was endeavouring to collect 
tnitstanding debts, and by that means to pay off the balance, 
and restore the credit of the house with the bankers. He 
collected about 600/. in bills of exchange, which, together 
with the defendant’s check for 200/., which he had received 
by his sister’s hands, he enclosed under cover to his father. 
His father, in the mean time, condilering the affairs of the 
house to be irretrievable, committed an act of bankruptcy 
on the 20th of June^ by executing a deed of assignment of 
all the partnership property in the name of the Arm, to trus¬ 
tees, for the benefit of the creditors, expecting that his son 
would fdso execute the deed. When be received his son’s 
letter, with its contents, he did not open it, but went with it 
to the latter, then at Bradford, when it was agreed that the 
check, together with various bills, to the amount already 
stated, should be remitted to the defendant, and they were 
remitted adtordingly. The letter enclosing the bills and 
the check was burnt by the bankrupts. With respect to the 
bills of exchange, it was admitted at the trial that the plain- 
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tiffs must recover ; but as to the draft for 9001. the queshon 
was, whether the defendant delivered it to the buiknipt’s 
daughter for the express purpose of appropiiating -it speci- 
fically to the liquidation of the bankrupts' account-with their 
bankers, or for their general controul, with power to dispose 
of it in any manner they pleased. For the defendant it was 
contended, that a banker's check was not in its nature an 
assignable security, such as could be the subject of an action 
at law; and second, that even if it were, stii], the property 
in it, never vested in the bankrupts, so as to render the re¬ 
storation of by them \9i dm defendant a pi^ent widiin 
die meaning of the bankrupt laws; and the learned Judge 
beuig of that opinion, he directed the Juiy to hud a verdict 
for the plaintiffs for the amount of the bills of exchange 
only. 


n 


1823 . 


Moors 


F(tughaHt Serjt. now moved for a rule to shew cause why 
the damages should not be increased by the sum of 
Uie amount of the draft in question. As to the first ob¬ 
jection, here was a loan requested and given, not certainly 
in the shape of monies numbered, but still in a perfectly 
available sliape for the purpose of the borrowers, and to 
them, and as regarded their propc»ed application of it, i^ 
>vas, to all intents and^purposes money, and therefore was 
properly the subject of such an acticm at the present. As 
to the second objection, there was a cleafhmd explicit appro¬ 
priation of tlie draft, so as to vest a property in it in the 
bankrupts, prior to its being returned, or rather fraudulently 
paid, to the defendant. The letter which inclosed it, which 
it was most important to have produced, was opened and 
burnt, the draft itself was retained some time in the pos¬ 
session of the bankrupts, and was at length sent back to the 
defendant, lliis amounted fully to an appropriation of the 
money, and being once appropriated, and a property in it 
vested in the bankrupts, that property belonged to the as¬ 
signees, and could not be legally restored to the defendant. 
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Upon both grounds, therefore, the plaintiffs were entitled to 
recover the amount of the draft, and the justice of the case 
required that the present rule should be granted. 

Per Curiam .—There is no ground for the present appli> 
cation. The security in question was a banker’s check. By 
the general rule of law, a banker’s check is not money ; it is 
a mere chose in action, not assignable, and not recoverable 
by action ; and there are no special circumstances in the 
present case to take it out of the operation of the general 
rule. 'That is the first objection to the plaintiffs’ right to 
recover, and the second is equally cogent. There never was 
any appropriation of the check by the bankrupts, nor did 
any property in it ever vest in them. Suppose the check 
had remained with the bankrupts, and had passed from them 
to the assignees, and the defendant had stopped the pay¬ 
ment of it at his banker’s;—could the assignees have re¬ 
covered upon the check from the defendant ? Certainly not, 
because no vested interest had passed to the bankrupts, and 
therefore none could by possibility pass to their assignees. 
The facts are these > —an offer of a loan is made to the 
bankrupts, but they, knowing the desperate state of their 
affairs, very honestly refuse it; he had the opportunity of 
committing a fraud upon the de^i||dant by accepting the 
loan and using the check; but they were too honest to take 
advantage of it. H we were to grant the present applica¬ 
tion, we should enabla (he assignees to do that which the 
bankrupts have refused b do. 


Rule refused. 
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Boe, on the Demise of Brook, v. Brydges. 

Ejectment to recover the possession of twelve acres 
of land. At the trial before Vark, J., at the last Assiaes 
for the county of Essejf, it was necessary for the lessor of 
the plaintiff to shew, that a lease which he had before 
granted of the land in question to a person of the name of 
Lawrence, the term of which was then unexpired, was for¬ 
feited. The lease contained a proviso for re-entry on non¬ 
payment of rent. In support of the forfeiture, the lessor 
of the plaintiff relied upon a demand and non-payment 
of rent, under the following circumstances :—The lessor of 
the plaintiff went upon the land, on die 30th of October^ 
and addressed himself to a person named Warraker, who 
held under*the defendant one of three or four houses built 
upon the land by the defendant, and said, I am come to 
demand of you 5K for my rent.’* To this Warraker replied, 
that lie had paid his rent to Mr. Brydges, the defendant, and 
he did not understand paying any more.” A similar demand 
was made upon the other occupants of the houses upon the 
land, being tenants of the defendant, but without success. 
It was objected, that this was not a sufficient demand to 
sustain a forfeiture, aH# that tlie demand should have been 
general, and not of strangers, whom, for this purpose, the 
defendant’s tenan|,;$ must be considered. "The learned Judge, 
however, over-ruled the objection, and held the dcmaiul to 
be sufficient, having been made upon the land. 

IValford now moved for a rule to shew cause why the 
verdict should not be set aside and a new trial granted, and 
contended that there was no sufficient demand of the rent 
proved, to sustain a forfeiture; and, relying on the authority 
of Sueton V. Cushe («), he insisted that the demand ought to 


182fS. 

Saturdaij, 
Ntv. 9. 

Demand of 
rent doe from 
lessee to lessor, 
though made 
of a Jtranger, 
if made upon 
the land, is a 
sufficient de* 
maud, and 
need not be 
general, to sus¬ 
tain ejectment 
for a forfeiture 
for non-pay¬ 
ment of rent, 
being lawfully 
demanded. 


(ffl) Yelv. 56. 
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have been general, and not of a stranger, inasmuch as it 
must appear that the person of whokn the demand is made, 
is one having authority to pay the rent. The defendant's 
tenants were, gtioad the lessor of the plaintiff, periect strung- 
era, and therefore a demand of them was not sulHcient to 
work a strict forfeiture. 

Abbott, C. J.—have no doubt that, upon special ver¬ 
dict, this might be considered as sufficient evidence of a 
demand of rent upon the premises. It is perfectly clear, 
that if there is no other person upon the land to pay the 
rent, such a demand as this would, upon all the authorities, 
be sufficient to sustain an ^‘ectment for a forfeiture. Tlie 
case of Sweton v. Cushe was argued upon special verdict, and 
may stand good. That was the case of warning to effect 
repairs of a house pursuant to tlie covenant of % lease, and 
it was held, that warning to a man who was not tenant 
was not sufficient. 1 do not say, that^the evidence in this 
case would have warranted us in saying that this would have 
been sufficient warning to the immediate tenant of the les¬ 
sor ; but here the demand of rent is made upon the laud, 
and though it is argued that the demand is made upon 
persons who are strangers to the lessor, still 1 think that is 
sufficient. 

The rest of the Court concurred. 

Rule refused. 
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Hollis v. Proud. 

If 

Trespass for bri^aking and entering the plaintiff's closti* 
Special plea set out a«8urrender of certain copyhold pre> 
mises to the defendant, as customary tenant of the manor of 
Stowheath, in the county of Stafford ; and stated, that the 
locus in qm was contiguous to a public highway, and lay 
between that highway and the said copyhold premises; it 
then averred a right of way in the ** occuptenT of those pre¬ 
mises across and over ffie locus in yuo, to, and from, and be¬ 
tween the said public highvfay, and the said copyhold pre¬ 
mises ; and that the alleged trespass was committed in the 
lawful use and enjoyment of that right of way. New as¬ 
signment, that defendant ** on other and diffierent occasions 
than thc^ in the said plea mentioned, and in a greater degree, 
and to a greater e^^ent, &c., broke and entered, &c.'* Plea 
Not Guilty thereto, and issue thereon. At the trial before 
Bayleiff J. at the last Assizes for the county of Stafford, 
evidence was produced in support of the plea, but it ap¬ 
peared, that at the time of the alleged trespass, the defen¬ 
dant's premises were not in his own occupation, but in that 
of a tenant. It was thereupon contended for the plaintiff, 
that the new assignment was proved, Tbe right of way, as 
pleaded and proved, was in the ** occupiers” of the premises 
only, and as the defendant had demised them to a tenant, he 
did not come within the proper definition of an occupier; 
but on the contrary, had put himself beyond the scope of 
right pleaded in justification. The learned Judge, how¬ 
ever, over-ruled the objection, and a verdict was found for 
the defendant. 


SaUirdBy, 
JV«o. 8> 


To trespass 
OMars claatum 
/refii.tbe de¬ 
fendant jmti- 
tied, a right of 
way over the 

loctu IN qua in 

the occupien of 
premises adja¬ 
cent thereto, 
and it beinjir 
proved that 
he was seised 
of the pre¬ 
mises, in re¬ 
spect of which 
the right of 
way was claifll- 
ed, and occu¬ 
pied only by 
means of a te¬ 
nant to whom 
tile premises 
were demised : 
Hel^iiat he 
was Hi occupier 
to snstain the 
pica of justifi¬ 
cation pleaded. 


Campbell now moved for a rule to shew cause why the 
verdict should not be set aside, and a verdict entered for the 
plaintiff, with nominal damages, and renewed the objection. 
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The learned Judge had told the Jur_y, that although the de¬ 
fendant was not in the occupation of the premises at the 
lime of the supposed trespass, still as he was lawfully seised 
of them, he had a right to pass over the locus in quo, to and 
from them. Now this was a misdirection in point of law. 
Hie right of way contended for, was^ in the occupiers ; but 
here was an use of it by a person not an occupier; for a 
landlord, when he has demised his premises to a tenant, in 
possession, was no longer an occupier, either in law, or in 
fact. He demised the right of way with the premises, and 
was from that moment, as much a trespasser, as any third 
person. The new^ assignment, therefore, wasw'ell supported 
by the evidence, for here was “ another and different occa¬ 
sions^ than that set out in the plea, and the plaintiff was 
clearly entitled to a verdict. 

Abbott, C. J.—have no doubt that this case ^;is pro¬ 
perly disposed of at the trial. The defendant pleads tliat he 
is seised of a copyhold tenement, between ^hich, and a 
public highway, the locus in quo is situated; and that he has a 
right of way over the locus in quo, to and from the highway, 
and his tenement. The plaintiff denies the right of way, and 
new assigns, that the defendant has used the way at other 
times, and for other purposes than those pleaded. Then it 
was incumbent on the plaintiff to prove, that the defendant 
had used the way on an occasion, and for a purpose, totally 
unconnected with his tenement; but this* he does not do, 
and therefore his new assignment is unsupported by evidence. 
But 1 take the law of the case to be equally clear in favour 
of the defendant; for I think, notwithstanding, he had given 
the possession of the tenement to bis t^iant, he was still in 
law ail occupier,” within the meaning of that w'ord in its 
present application and use. I am not aware of any princi¬ 
ple of law, or any legal decision, which lays it down, that a 
landlord may not use a right of way appurtenant* to his pre-, 
mises, because they arc in tlie possession of a tenant. Ou 
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the contraiy, 1 think he is entitled still to use it; and that it 
is quite usual to do so, and in leases to stipulate for so doing, 
' for the purpose of collecting his rent, of Seeing that the pre¬ 
mises ^are kept in repair, and for many other objects which 
might be mentioned. Upon these grounds, 1 am of opinion 
that there is no reason for setting [aside the verdict in this 
case. 


1823. 


Hoi.ua 


V. 

PaooD* 


The rest of the Court concurred. 


Rule refused. 


Witte and Another r. Hague and Another. 


SeUuvdayf 
Nov. 9* 


Action on the case. The first count of the declaration .i. an engineer, 

^leged, that the defendants ignorantly, wrongfully, and neg- ed*"fy ^ 

ligently, erected a §team apparatus, in a building adjoining 

the plaintiff's^ manufactory ; consisting, among other things, othe^ppara- 

of certain part thereof, called the boiler, and certain other inidc* tSoln. 

part thereof, called the safety valve, which were improperly ll^J^ctory 

constructed, and made of improper materials, and that the c., and in con- 

defendants having the care, management, and direction there- explosion*©?*** 

of, applied an excessive heat, and improperly stopped and ule insLfficioB^ 

closed the safety valve, by which an explosion was oc- 

^ tenals of 

casioncd, whereby the manufactory of the plaintiffs was which it was 

thrown down and prostrated, &c. The declaration contained pro{^^*of ^ 

several other counts, varying the mode of stating the griev- 

ance of which the plaintiffs complained. Plea, Not Guilty, being found 

At the trial before Abbott^ C. J. at the Sittings in Middlesex, 

after last Trinity Term, the facts appeared to be these 

The plaintiffs, who were sugar refiners, occupied premises 
.... , . * ^ ^ bad the 

adjowuig to the premises of a person named Constantf who management 

of the appara- 

. tos at the time 

of the accident:—Held, that C. might maintain case gainst A. for the iiyory he had 
sustained. Semble, that if the Jury had negatived the fact of A.'s management of Uie 
apparatus, though the accideut arose from an imperfection in the materius of which it 
was composed, fie would not have been primarily liable. 

VOL. II. C 
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carried on the like business. Tlie latter employed the defen- 
dantSy Mho are engineers, to erect a steam boiler, and other 
apparatus, for the purpose of refining sugar, by an improved 
method. In the course of the experiments made to bring 
the process to perfection, the boiler blew up, from an alleged 
inipcrfection in the mnteiiuls of which the apparatus was 
made; and in the explosion, the premises of the pluintid 
sustained the damage for which the present action w'as 
brought. At tlie trial, two heads of evidence w^re adduced 
on the part of the plaintilfs; first, to shew that the works, 
constructed by the defendants, were imperfect and insuffi¬ 
cient for the purposes for which they were intended; and, 
second, that the defendants, by themselves or their w'ork- 
inen, were present, supeiintending and having the manage¬ 
ment of the works at the time the accident happened. It 
was objected in point of law, that this action did not lie 
against the defendants at the suit of the plaintiffs, sup¬ 
posing them to be liable remotely for tjie consequences of 
the accident; and that the action lay, if at all, against Co«- 
staiit, who might have his remedy over against the defendants. 
The learned Judge reserved this point, and left it to tlie Jury 
as a question of fact, whether, at the lime the accident 
happened, the defendants, by tlienis^ilves or their servants, 
had the conduct and management of tiio operations of the 
apparatus directing them, that if they had, they should find 
their verdict for the plaiiitifls ? The Jury expiessly found the 
affirmative of the question put to tlieiil, and the plaintiff's 
had a verdict, the damages to be referred to arbitration. 


Copley, S. G., now' moved to set aside the verdict, and 
obtain a new trial; and contended, that assuming, for the 
sake of argument, the works in question had been imper¬ 
fectly constructed by the defendants, still, this action could 
not be maintained, lie was not aware of any action of 
a similar nature to the present having ever been brought 
before the Court. It was quite a novelty to say, that when 
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one person is employed to do work for another and the work 
is done so imperfectly as to occasion an injury to a third 
person, the latter could maintain an action against the work¬ 
man, to recover compensation in damages for such injury. 
No instance of this kind could be found in the books, and lie 
submitted, that if the case rested upon tliat question alone, 
this action must entirely fail. I'or instance, suppose a 
coaclimaker is employed by a person to make a carriage, 
and the work is done so imperfectly, and made with such 
improper materials, that when it is driven by the person for 
whom it is built, it breaks dowm, and causes an injury to a 
third person passing by, could it be said, that the third per¬ 
son could maintain an action against the coaclimaker lor the 
injury ? He apprehended it could not, and yet there was no 
difference in principle between that and the present case. 
The force of this objection was felt on the other side, at the 
trial, and therefore, in order to meet it, great stress was laid 
upon that part o^lhe case which went to shew, that the 
works were under the management of the defendants at the 
time the accident happened. Supposing, however, this fact 
to be suflicicntly established, still he submitted that this 
action w'ould not lie immediately against the defendants, but 
that the liability lay primarily upon the person for whom the 
work was done; for which purpose the defendants must be 
considered as the servants of the latter. At all events, he 
contended, that the verdict was against the w eight of evi¬ 
dence in the cause,‘there being no sufliciont proof that at the 
time of the accident, the defendants had the managemont of 
the apparatus. 

Per Curiam. —^I’he question, wdielhcv the defendants had 
the manageinenl of the w'orks at the. time the accident hap- 
juned, was a question of fact for the Jury, and they have 
expiTsslv found it in the aflirnialive. hat question was 
put to them distinctly, with a view to the defendants liability, 
and the Juiy having fouiul tlu^ fact, that makes aP the difler- 

V Z 


18 - 22 . 

Witte 

r. 

Hague. 
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1822. ence in the case; for, it is perfectly clear, that if the appa¬ 
ratus was under the management of the defendants, and they 
'*'^*y*^* were conducting the process at the time of the accident, 

UAouBa they are primarily liable to the plaintiffs for the consequences. 

If, indeed, that question had been negatived by the Jury, 
perhaps there might be some weight in the objection which 
has been taken in point of law. It appears from the evi¬ 
dence in the case, that this engine had been newly set up, 
and that in order to bring it into complete operation, the 
defendants and their servants were upon the premises, and 
owing to some mismanagement of the latter, and from some 
defect in the materials of which the apparatus was composed, 
the accident happened of which the plaintiffs complain. 
These facts having been found by the Jury, we are of opi¬ 
nion that tliis action is sustainable. 

Rule refused. 


Doe, on the Demises of Burden and Others r. Harris. 

Ejectment for a freehold messuage or tenement. 
At the trial before Abbott^ C. J. at the Middlesex Sittings 
after last Trinity Term, it appeared that the lessors of the 


being, at the time of his deatli, in the possession of a third 
person, under a lease since expired. The will contained a 
devise to certain trustees (the survivor of whom was the pre¬ 
sent defendant) their survivors or survivor, and their, or his 
heirs, &c. of all the testator’s freehold property, to certain 


Monday, 

Nov. 11. 

Testator de¬ 
vises bis free¬ 
hold estates to 
trustees in 
trust, to secure 

an annuity of plaintiff claimed under the will of their father, who, it was 
60 f. per annum , • . . , 

to his'wife for admitted, died seised in fee of the premises in question, they 
life, and then 
ill trust for bis 
two younger 
sons, and his 
two daughters, 
and ail children 
to be begotten 
on the body of 
his wife, until 
tliey shall seve¬ 
rally attain the age of twenty-one years, and then onto and among them, share and share 
alike, as tenants in common, and not as joint tenants, 'i'hc will then granted a power to 
the trustees to receive the rents, and to lay out tlie surplus beyond the wife’s annuity, 
and other charges thereon, io good securities, to grant leases of tlie estates for a term not 
exceeding seven years, ** and it* they sliould think it advisable to sell any part thereof at 
any time atter my death ;”->Heidi, tliat tliis latter clause did nut control the express gift of 
the estates to tlie children Lo fee, When they should severally attain the age of twenty-one 
y vAJ s. 
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trusts and uses therein specified; namely, to secure to his 
wife an annuity of 60/. a year for her life, with power to her 
to enter and distrain for the same; and then, “in trust for 
my two younger sons and my two daughters, and all children 
to be begotten on the body of my said wife, until they shall 
severally attain to the full age of twenty-one years, and then 
unto and among them, share and share alike, as tenants in 
common, and not as joint tenants.” The M’iU contained 
clauses empowering the trustees to receive the rents, and to 
lay out (he surplus beyond the annuity and other charges 
thereon, in good securities; to grant leases of the estates for 
a term not exceeding seven years ; and if they should think 
it advisable to sell any part thereof “ at any time after my 
death.** The testator died without having any more children, 
His wife was still living when the action was brought. One 
of the daughters mentioned in the will was dead, and the 
other three children had all attained the age of twenty-one 
years, and were the present lessors of the plaintiff. In an¬ 
swer to this case, it was contended, that by the words of the 
will, the legal estate was vested in the trustees, and not in the 
children; and consequently that the present action could 
not be maintained. The learned Judge, however, was of a 
different opinion, and the Jury under his direction, found a 
verdict for the plaintiff, with liberty to the defendant to 

move to enter a nonsuit. 

« 

W, E. Taunton now moved accordingly, and renewed 
the objection, contending, that the language of the will could 
not fairly be construed in any other way than to vest the 
legal estate in the trustees. The powers entrusted to them, 
were inconsistent with any other construction; for how 
could they have authority to lay out the rents, to grant leases 
for years, and, above all, to sell tlie estates themselves, 
at any time after” the testator’s “deadr,” unless those 
estates were legally and absolutely vested* in them ^ 
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Per Curiam. —There is an express gift of llie estates to 
the children in fee, when tliey shall arrive at the age of 
twenty-one years; and we must, if possible, so construe every 
part of the will, as to give eflfeet to that object. There is, 
how^ever, no difficulty in doing this. ^ The powers given to 
the trustees, are for tlie benefit of the children during their 
infancy, and a limitation is put to them by the express devise 
of the freehold. Till they reach the age. of twenty-one, their 
interests are committed to the care and maMagement of the 
trustees, and from that time they come into their own hands. 
The case was properly left to the Jury, and there is no 
ground for disturbing their verdict. 

Rule refused. 


Monday, 

11 . 


Doe, on the several Demises of Jorn Souter, and 
George Chatfield and Klizauktii his Wife, v. 
John Hull and Lansdown Hull, Infants, by Sir 
George Haknage, Bait., their Guardian. 


Ej ECTMENT to recover the possession of certain free¬ 
hold lands and premises situate at Midhurst, in Sussex. At 
the trial before Park, J., at the last Assizes for the county 
of Sussex, the case was this :— Henry Souter, the father of 
the lessor of the plaintiff John Souter, being seised in fee 
of the premises in question, made his will, bearing date the 
12th of June, 1768, by which he gave the same to his wife 
in these words, “ I give to my loving wife Mary Souter, all 
my household goods and chattels, and I give to her a bam 
and piece of free land at Midhurst, iu Sussex.** On the 7th 

eldest sou and 

lieir-aMaw of the testator. H. continues in iindisturbod possession of the estate for 
twentv-Iwo years, and dies possessed, bequeathing it to his children. Six years after H. 
entered into possession, IV, S., the eldest son and heir-at-law of II. S., makes his will and 
devises all his real cslate to his wife, and to Ins younger lirother in trust for the life of the 
wife, and tli«*n to his ehildit .i, and dies three years afterwards, without ever distiirhing 
//.’s pnsncssioii:—lirhl, that llie trustee.- niiglit iiraintaiii ejectiiu iit to recover the pusses- 
etonof the estate, uotwithsUndnig li.'s quiet eiijoyineut tor iwciity-two years. 


H. S. dcvi.sps 
his estite to his 
wife in fee, and 
dies seised, 
leaving his 
widow and two 
sons, him sur¬ 
viving. A fier 
hi.s death, the 
W'idow and the 
younger son, 
by deed of bar¬ 
gain and sale, 
convey the es¬ 
tate in fee to 
H. without the 
privity of the 



MICHAELMAS TERM, THIRD GEO. TV. 

of October^ 1790, the testator died seised, leaving John 
SouteVf who claimed to be his eldest son and heir-at-law, 
and his said wife, him surviving. On the 9 th of October, 
1794, the widow and John jointly conveyed the pre¬ 

mises to Christopher Hull, the father of the defendants, by 
deed of bargain and safe, who look possession and remained 
undisturbed therein till Juhf, 1814 , wlien he died, leaving 
his will, wlierehy he demised the premises to the defendant'^, 
in equal moieties. JVhicher Soiiter was, in fact, the eldest 
son and heir-at-law of the testator llenrj/ Souter, whom he 
survived, but he did not join in the conveyance to Mr, Halt. 
On the 6 th of November, 1810 , Whichcr Souter made his 
will, bj' which he bequeathed all his real estate to his wife 
E/izubeth Souter, and his brotlier Johjt Souter, (the party 
who joined in the conveyance to Mr. Hull) upon trust to 
make an inventory theieof, and first, by sale of part, to 
pay his debts, See. the residue to his wife for life, or while 
she continued hi^widow, and upon her death, or marriage, 
to his children, share and share alike. IVhicher Souter died 
shortly after making this will, and in ISO.*! his widow married 
the lessor of the plaintiff George Chatjield. Upon this case 
it was contended, that the lessors of the plaintiff were en¬ 
titled to recover tlie premises, as devisees in trust under the 
will of Whkher Souter, the beir-at-iaw' of Henry Souter, the 
original testator, and that the defendants must resort to 
their action against John Souter, the party to the convey¬ 
ance to Mr. Huii, upon the deed. For the defendants three 
objections W'ere taken. First, that as Whicker Souter was 
not ill possession W'hen he made his will, he could not devise 
a right of entry ; second, that the realty did not pass under 
his will, the language of it being clearly referrable to per¬ 
sonal property only; and third, that as Mr. Hull had main¬ 
tained an adverse possession for tweiity-tw'o years, and had 
died so adversely possessed, and had bequeathed the estate 
to his children, a descent was cast. Tlie learned Judge, 
however, was of opinion that the lessors of tlie plaintiff had 
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shewn a good title, and directed the Jury to find a verdict for 
the plaintiff, reserving the points of law raised for tlie defen¬ 
dants, with liberty to them to move to enter a nonsuit, if the 
Court should be of opinion that the objections were well 
founded. 

Marryatt now moved accordingly, and relied mainly upon 
the first and last objections. Upon the first he contended, 
that as at the time w'hen Whicher Souter made his will, there 
was an adverse possession of the lands, he had himself no 
right of entry, and consequently could devise none. An 
adverse possession for twenty-two years, undisputed and 
undisturbed, amounted to a disseisin, and the testator tliere- 
fore had no interest to devise. Goodright v. Forrester (d). 
Upon the last point he submitted, that, as Mr. Hull had 
come into possession of the premises under a good title; 
had continued in possession undisturbed during a long 
course of years ; had bequeathed the premises to the de¬ 
fendants ; and had died in possession, without revoking his 
will, w hereby the premises had descended to the defendants; 
there was clearly a descent cast, so as to bar (his eject* 
ment(6). 

Abbott, C. J.—I am of opinion that there is no foun¬ 
dation for cither of the objections presented for our con¬ 
sideration. With respect to the first, 1 think, there is no 
ground for saying, that the adverse possession of Mr. Hull 
has operated as a disseisin of Whicher Souter, Mr. Hull 
did not take possession wrongfully, he only wrongfully con¬ 
tinued possession. He came in under right and title, which 
remained good during the life estate of Henry Souter*» 
wridow, but ceased at her death, and from that period he 
continued in possession wrongfully. But what is tlie effect 
of that ? No more than that he is tenant by suifcrance 

(ei; 8 East, 552. (b) Vide Co. Lit. 239 b. Lit. i. 394. 

Adanu ou Kjectment, 1st ed. 32. 
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to Whicher Souter, who permitted him for a period to 1822 . 
remain in possession. It has been held in a recent case 
in this Court, that a mortgagor in actual possession of 
mortgaged premises is tenant by sufferance to the mort- Hon, 

gagee, and this is a still stronger case than that (a). 

1 know of no authority*which says, that a mere wrongful 
possession divests the estate of the party against whom the 
possession is adversely held. If the argument is to be 
carried to that extent, a mere adverse possession might be 
made equivalent to a 6ne and feoffment. Then, as to the 
secmi^ objection, I am decidedly of opinion, that no descent 
has been cast in this case. To allow the argument on this 
point would be to allow, that wherever a wrongful possessor 
dies in possession, and his heir enters, the real heir-at-law 
camiot support ejectment. That would be a monstrous pro¬ 
position generally, but especially in this case where the heir- 
at-law was never disseised, and the defendants in the action 
were never seised *t all. The language of “ descent cast,** 
imports that the ancestor is seised; and the question is 
begged, if it is assumed that in this case Hull, the ancestor 
of the defendants, was seised. 

Bayley, J.—I am of the same opinion. In order to 
bar the power of devising a right of entry, there must be an 
actual disseisin of the devisor; a mere adverse possession 
will not suffice; lie must be completely ousted of the free¬ 
hold. The question, then, is, whether fV/dcher Souter, the 
devisor under whose will the lessors of tlie plaintiff claim, 
was ever divested of the freehold, and I am of opinion that 
he never was. The relation of Mr. Hull to Whicker Souter 
is that of landlord and tenant; the former was tenant by 
sufferance to the latter from the moment of Mrs. Souter*B 
decease. This point was laid down in this Court in the 
recent cose cited by my l^rd, and is founded upon the doo 


(a) Ante, vol. i. 272. 
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trine in Lord Coke (a). The lessors of the plaintiflf have 
shewn a clear title in Whicher Souter, and if he had an 
estate in the premises, he was competent to devise it; he 
does devise it, and it vests in the lessors of the plaintiff as 
devisees in trust under his will. To support a descent cast, 
it must be shewn that the ancestoi' was seised. Here, there 
W'as no seisin of Mr. HuH, the ancestor. In a case w hich I 
remember came from Warrcick some time since, the counsel 
relied upon a descent cast. It appeared in evidence that 
the party originally came into possession rightfully, and his 
possession was lawful, until a particular person died. After 
the death of that person, the party hchl over, and levied a 
fine, and when he died an ejectment was brought against 
his heir. On behalf of the heir it was insisted, that there 
had been a descent cast. No, said the Court; for upon the 
death of the particular person alluded to, the ancestor be¬ 
came tenant by sufferance only; and therefore there could 
not be a descent cast, because there wS‘s no seisin. The 
definition which Lord Coke gives of a tenant by sufferance, 
is he wdio originally comes in by right, but continues in pos¬ 
session by WTong. Now, that is exactly the description of 
Mr. Hull, under whom the defendants claim, and therefore I 
tliiuk the lessors of the plaintiff are entitled to recover. It 
is said, that tlrere has been an adverse possession for twenty- 
two years in this case. I know of no case in which it has 
been held, that a mere adverse possession (if thi.s case is so 
put,) can operate as a disseisin, to prevent the owner of the 
freehold from devising it by will. Mr. Hull was only a 
disseisor in one way, namely, at the election of Whicker 
Souter. There are many authorities which say, that tliis 
w ould only be a disseisin at the election of the owner of the 
freehold of inheritance; and if Whicher Souter had tiiouglit 
fit to treat it as a disseisin, he would be warranted in doing 
»o; but he was not bound to do so. Doe, d. Atkj/ns v. 


(«i) Co. Lit. 240 , b. 
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Horde (a). On these grounds, I am of opinion that the 
lessors of the plaintiff are entitled to recover. 


lIoLROYD, J., and Best, J., concurred. 


Rule refused. 


(a) Cowp. 689. 


Itm. 

l>OB 

r. 

Hull. 


Prestidge V , Woodman, Esq. 


Monday^ 
Nov. 11. 


This was an action of trespass and false imprisonment. Where a Jus- 

Plea, Not Guilty. At the trial before Garroa?, B., at the Peace does an 

last Assizes for the county of Oxfordy it appeared that the 

plaintiff had been convicted by the defendant, a Justice of fice, though he 

the Peace for the borough of Chipping Norton, and adjudged jurisdiction, he 

to pay a sum of 1/. 1^7s. 6d., under the statute 1 Geo. 4. c. 54. the*'not!ce re” 

for a wilful and malicious trespass : and the defendant hav- quifed by 24 

. Geo. 2 . c. 44. 

ing issued his warrant, the plaintiff was taken up and com- s. i. before the 

mined to prison for a time limited, or until the money was ed'^^cair^bring" 
paid. It was objected, that the action would not lie, inas- action, 
much as the defendant had not received the notice required 
to be given to Justices of the Peace by 24 Geo. 2 . c. 44. 
s. 1. To this it was answered, that the defendant, being a 
local magistrate, had no jurisdiction to issue the warrant in 
question, inasmuch as it was directed generally to the con¬ 
stables of the county, and executed out of the borough ; 
and therefore it was contended that the case was taken out 
of the statute, which required notice of action, and, conse¬ 
quently, that there was no necessity to prove notice. The 
learned Judge, however, was of opinion that the objection 
was fatal, and therefore directed the plaintiff to be non¬ 
suited. 


Jervis now moved for a rule to shew cause why the non¬ 
suit should not be set aside, and a new trial granted, and 
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Prbstidok 

V. 

V001>»AN. 


contended, that as he was in a situation to prove that the 
defendant was a local magistrate only, and had no jurisdic¬ 
tion in the place in which his warrant was executed, he was 
not entitled to notice of action, and relied upon the case 
of Blatcher v. Kemp (a), and upon the words of the statute, 
** for any thing by him done in executio7i of his office** In 
the present case, the act of the magistrate was a wrongful 
act from beginning to end; for it was an act done out of his 
jurisdiction, and could not possibly be construed to be done 
** in execution of his office,** because his office was limited 
to his jurisdiction. Beside this, he had an affidavit, shewing 
that the place in which the plaintiff was alleged to have 
committed the trespass was not locally within the borough 
of Chipping Norton. Upon these grounds he contended, 
that the nonsuit ought to be set aside. 


Abbott, C. J.—I am of opinion that the nonsuit in this 
case ought not to be set aside. The case cited is widely 
distinguishable from the present. That was an action against 
a constable for acting under a warrant which was not directed 
to him, and in which he was not named ; and the distinction 
taken by Lord Mamjkld in the case of Money v. Leach (i), 
applied there, namely, that where the magistrate cannot 
be liable, the constable is not withui the protection of the 
statute; but this is an action against the magistrate. Then, 
as to the language of the statute, I am of opinion, that the 
defendant has not excluded himself from its operation. He 
was acting qud magistrate, and though he made a mistake in 
the warrant, still he was acting in execution of his office. 
But it has been expressly decided, in a case precisely similar 
in principle to tliis, that a notice was still necessary, although 
the magistrate had acted erroneously. Weller v. Tooke (c). 
Tliere is, therefore, no ground for the present application. 


(m) 1 H. Bl. 15, n. (a). 
(5) 3 Burr. 1766. 8. 


(c) 9 East, 364. 
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Baylet, J.—I am of the same opinion. It has been 
decided over and over again, that notice of action is not ne¬ 
cessary, unless the Justice has exceeded his jurisdiction, 
in which case he is entitled to notice. The defendant does 
the act complained of under colour of his office, and that 
brings him within the protection of the statute, even though 
he had no jurisdiction in the place where his warrant was 
executed. It is said, that the place where the plaintiff com¬ 
mitted the act imputed to him was not locally within the 
borough; but the defendant might not accurately know the 
exact boundary of the local jurisdiction. It is clear, that 
if he kept within the line of his authority, there would have 
been no occasion to give him notice ; but it is because he is 
supposed to have exceeded his authority, that notice be¬ 
comes necessary. Many cases have decided, that though the 
Justice exceeds his powers, yet if he is acting bon^ fide 
and under the supposition that he is right, he is entitled to 
notice, the object ef the notice being, that if he be wrong, 
he may set himself right by tendering amends. In a case 
decided in the interval between Douglas's Reports and the 
Term Reports^ it was distinctly laid down by the Court, that 
it is immaterial whether tlie Justice had a right to act or 
not; for if he thought he had a right to act he was entitled 
to notice (a). 

Holboyd, J., and Best, J., concurred. 

Rule refused. 

(a) Bird v. Constable, Mich. 95 Geo. S. That was the case of a person 
convicted of riding on the shafts of his cart on the King's highway. It 
appeared that at the time the mao was on the shafts, his cart was stand¬ 
ing still, and consequently the case was not within the statute, inasmuch 
as tile cart was not in motion, but he was nevertheless convicted by the 
Justice; and the question was, whether the Justice was entitled to notice 
of action. The Court said, it was immaterial whether the Justice had 
a right or not to act in the way complained of; for if he thought he 
had a right to act, be was clearly eutitlcd to notice. 


182^ 

PllBSTtDOl 

O. 

WOODMASI. 
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Tkesdayt 
Nav. tx. 

Semble, that 
the consent of 
tlic coT'iisel fur 
tlie prosecu¬ 
tion cannot 
dispense witli 
the rule which 
requires the 
presence of 
defendants 
convicted upon 
a criminal pro- 
ccedini;, dur¬ 
ing a motion 
for a new trial. 


The Kino r. Fieldeb and Another. 

At the Sittings in Middlesex, after last Michaelmas 
Term, before Abbott, C. J., the defendants had been con¬ 
victed of a misdemeanor. 

Adolphus was now instructed, on behalf of the defend¬ 
ants, to move for a new' trial. The defendants not being 
personally present, conformably to the rule which requires 
that the defendant in a criminal proceeding shall be in 
attendance in Court during a motion for a new trial, he said 
he had the consent of the Counsel for the prosecution, dis¬ 
pensing with the presence of the defendants, and therefore 
prayed leave to make his motion in their absence. 


Denman, C. S., for the prosecution, srid he had no ob¬ 
jection ; but, 

Per Curiam .—The rule is, that in all criminal cases, a 
motion for a new trial cannot be made, unless the defendant 
is present in Court, an<l therefore the more correct course of 
proceeding is to have these <lcfeiulants present, notwitli- 
standing the consent of the counsel for the prosecution. 

Adolphus, therefore, was not allowed to move, in the 
absence of the defendants. 
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The Kino tj. The Inhabitants of All Saints, in 

Cambridge. 

Y an order of two J usticcs, Lt/dia Fowler was removed Where a per. 

from tlie paiish of I'he Holy Trinity to the parish of Jll resided*!^! 

Saints, both in tlie county of Comhrulste. On appeal, the I*;"!'™®"* 

Sessions coiihniied the order, subject to the opinion of this durinj? the 
„ 1 /■ II • same time con. 

Court, upon the following case ;— trarted by the 

year for two 
ponds, or for 

The pauper’s maiden settlement was in Saints parish. **‘® rushes and 
1 , ... ^ growing 

Jn the year 1793 she mairied one William Fowler, a chair therein (he t>e> 

bottomer and mat-maker, with whom she travelled about nesg^^a chair 

the country, and who had no lesjal settlement unless the bottomer), tlie 

® _ owner of the 

following be adjudged so. lu 1807 he hired a house in the ponds reserv- 

parish of Saint Peters, Cambridge, of the value of 9^ 10s. Ihl n*eof*Uie 

per annum, and resided therein with his family above a year; a,"*agj,t"pro 

during the same time he had tw'O separate parol contracts P«r, the rent 

* . agreed for be- 

for two ponds, or for the rushes and dags growing therein, ing As. a year 

under the following circumstances:—One of the ponds was 

of the extent of three acres, in which he was to have the two doormats 

of the value 

exclusive right of cutting the rushes and flags at his plea- of 2 *. for the 

sure, but not of draining off the water; the owner had the that'^he thLel 

right to use the water, or drain it off as he thought proper ; ^ 

for this the pauper was to pay 5s. a year to Mr. Cawcutt, 

the occupier of the farm in uhich it was situated. The 

pond was not fenced off from tlie rest of the field; and 

Mr. Carccutt's cattle, W’hen depasturing there, used the pond 

for drinking at; but the rushes and flags were not such herbs 

as the cattle would eat. The other pond was only about a 

quarter of an acre, occupied under circumstances similar to 

the preceding, at the like yearly rent of os., and two door 

mats of the value of 2s, The next year he agreed to pay 

10s. for the same, but died before all the rushes were 

gatlicred. The contracts for the ponds subsisted during all 

the time the pauper occupied the house in Saint Peter s. 



1822. 


fVednesday, 
Nov. 13. 
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1822 . Starkie, in support of the order of Sessions, made two 
points, first, that this was a mere personal contract for the 
Tbe Riho growing rushes, with liberty to the vendee to 

IMHABITAVTI veiidor for the purpose only of cutting 

Au, Sai t down; and consequently that the pauper’s husband 

CAJc^aioGB*. did not rent a tenement within tho meaning of the statute, 
80 as to confer a settlement on the wife; and, second, 
assuming this to be a tenement within the meaning of the 
statute, there was no occupation by the pauper’s husband 
of a tenement of the value of 10 ^. for forty days. As to 
the first point, it appeared from the facts of the case, Uiat 
the pauper’s husband had merely a chattel interest, namely, 
the privilege of cutting rushes accidentally growing by the 
sides of the ponds in question, subject to the right of the 
owner to use the water and soil of the ponds, and to drain 
off die water at his pleasure, and as a consequence to suffer 
the rushes to grow or not, as he might think proper, and 
also to the right of the owner’s cattle eat or destroy the 
crop of rushes (the ponds not being fenced off) should they 
happen to meet with no food of a more palatable descrip* 
tion. All these were circumstances which completely nega¬ 
tived the presumption of any interest in the land vested in 
the pauper’s husband, so as to confer a settlement. It was 
true that he was to pay so much a year for the rushes; but 
that must mean only, so much for the crop. As w'ell 
might it be said that a contract for the purchase of a 
crop of growing apples, with the privilege of entering the 
orchard to gather them, would confer a settlement. Both 
cases were precisely analogous in principle. Upon this 
point he cited Rex v. Old Arle$ford{a), Rex v. Stoke{b), Rex 
V. Brampton {c), Waimick v. Bruce (d), Parker v. Stani- 
landifi), Emmerson v. Steelis(f), Crosby v. Wadsworthig), 

(a) 1 T. R. S58. 

(b) 2 Ibid. 451. 

(e) 4 Ibid. 348. 

(d) S M. A S. 905. 


(«) 11 East, 369. 
(/) 2 Taunt 38. 
(8-) 6 East, 602. 
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Pincomb V. Thomas {a). Tlicn, secondly, assuming tins 
to be a tenement, still there was not a residence upon a 
tenement of 10/. for forty days, inasmuch as the value of 
the crop of rushes would diminish de die in diem, according 
as the pauper's husband njiglit choose to cut them down. 
It must be shewn that the occupant has an interest in the 
land of the requisite value during the whole period of forty 
days. Now, for any thing that appeared in the case, the 
whole or great part of the crop might have been cut down 
before the forty days expired ; and if so, it was clear from 
the authority of Rex v. Bonnessih), that no settlement was 
gained. In that case the pauper rented a dwelling-house, 
and other premises, of the annual value of 4/. for a w hole 
year, and he bought a crop of growing oats by auction 
during the year for the price of IS/. 14s. Tire oats were 
bought on the 12lh of Angnsty and were of different kinds, 
and ripened at different periods, and he began to reap them 
on the 14tli of September, and continued reaping them as 
they ripened, and carted them away at intervals between the 
14th of September and the 3d of October, on which day he 
carted oflf tire last load. The question w'as, whether, under 
such circumstances, he gained a settlement? And in giving 
judgment, Le Blanc, J. said, “ There is one objection to 
w'hich no answer has been given. It is admitted that the 
party must have come to settle in a tenement, tliat is, must 
have resided in the parish in which he held a tenement of the 
value of 10/. for forty days. Now% in this instance, allow¬ 
ing all that has been slated as the law' to be correct, and the 
authorities to apply, and granting that this was a tenement, 
how can we say that tliis person has resided forty days in the 
parish, while he held a tenement of the value required.? 
He rented the dwelling-house and other premises of the 
annual value of 4/. for the whole year, and he bought a crop 
of oats by auction on the 12th of August, which he began 
to cut on the 14th of September, and it does not appear but 

(«) Cro. Jac. .'>24. (&) 4 M. Ac S. 210. 

VOL. II. 
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that he carried the greater part in value of the crop before 
the expiration of forty days from the time of his first pur¬ 
chasing it; and if that were so, liis interest Mould have 
Inhabitants ceased pro tanlo \\jlliin tlie forty days, and he would not 
Ai.i.Sa*int8, held a teiionicnt for that time of the annual value of 

Cambriugb. jo/. Therefore, on the ground tfiat it does not appear that 
there has been a holding for fortv days of u tenement oi 
the value of 10/. a year, 1 think that the order ol sessions 
cannot be supported.” It seemed therefore that this was 
a decisive aulliority upon this (pieslion, and consi quently 
th e sessions did right in affirming the order. 


StorkSf contra, w as stoppeil by the Court. 


Abbott, C. J.—I confess T am not able to draw any 
distinction in principle between grass and lushe.s or flags 
grovving. Taking a crop of gras.s has been over and over 
again held to be the taking a tenementf, that is, the taking 
of such an interest in the land as v\ill confer a settlement. 
If this had been a bargain for a particular ciop of ru.'»hes, 
and could be said to be a mere sale, then it would be only 
matter of personal contract, which wa.s the case in Ilex v. 
Jiozeness, But this is not a contract for the sale of a par¬ 
ticular crop of rushes, wiiich the man is to take away as 
soon as they are in a lit state to be severed. The contract 
here is for all the rushes grovving during the \car; for vviiich 
he is to pay a yearly rent, according to the very terms ex¬ 
pressed in the case. So that he i.s entitled not merely to 
cut one crop, but as many rushes as shall grow upon tlie 
ponds by the course of nature during the year lor W'hich they 
are taken. Hiis case therefore is in tins respect perfectly 
distinguishable from Rex v. Bowness. In that it was merely 
a contract for a single crop of oats ; but here the pauper’s 
husband is oititlcd to take as many crops as shall grow 
during the year, for which he ii to pay a yearly rent. 
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BaVley, J.—I am of the same opinion. I thi^ik this is 1822 . 
not merely a personal contract for the sale of a growing 
crop of rushes, but that it is taking a tenement within the 
meaning of the statute, according to the principle of decided 
cases. It is clear that the pauper’s husband had an interest ^ of 

, •r r Saints, 

in the soil according to the terms of the agreement. He CAMnuiDcs. 
had a right to have the soil applied to the growth of the 
rushes, and the person with whom he agrees had no right to 
destroy the crop by subtracting the soil from which it sprung. 

This, it M'ill be recollected, was a growing crop, and the 
case in this respect is perfectly distinguisliable from tliose 
cases where the growth of the subject-matter of the con¬ 
tract was complete, so as to make it only a sale of goods and 
chattels. Here the man has an interest in the soil, and the 
contract is for a year. Jf this be so, then tbe second ground 
of argument wliicb has been taken completely fails, namelyi 
that there was no residence for forty days upon a tenement 
of 10/., because lhe\alue of the crop w ould be diminished 
by its severance from day to day before the forty days ex¬ 
pired, and therefore it could not be said that during that 
period he occupied a tenement of the requisite value. It is 
iniposible for such an argument to hold good, because, if 
it is to prevail, it must be carried to this extent; that if a 
man takes grass land clearly worth 10/. a year, and on tbe 
thirty-ninth day he cuts down and carries away the whole 
produce of the land, he gains no settlement. If the argu¬ 
ment is good for any thing it must go that length. I am 
clearly of opinion, upon the principle of the numerous 
cases wdiich have been decided on questions of this nature, 
that a settlement has been gained under the circumstances 
of this case. 

Holboyd, J.—I am also of the same opinion. Tlie 
whole of the rushes w'ere not to be cut at one time; but 
the pauper’s husband had a right to take successive growing 
crops, and he was the only person who could enter the land 

D 2 
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1822 . and enjoy that species of property. He had not only a right 
to the crop growing at the time of the contract, but he was 
entitled to have the soil in the land applied to successive 


The King 

r. 

iNHAmTANTs contract continued. Supposing the 

of owner of the soil were to draw oflf the water from the ponds, 
Aix Saints, « . 

CAMORiDGiii. still the first heavy shower of ram would replenish them. 


and the rushes would begin growing again. 


Best, J.—This case is distinguishable from Hex v. Borc'- 
71 ess, which was merely the case of a purchase by auction 
of a particular crop of oats, to be cut and carried as 
soon as it was ripe, the pauper ha\ing at all events no inte¬ 
rest in tlie land after the crop w'as carried; but here the 
paupers husband has a continuing interest, and it is found, 
as a fact, in the case, that the taking of the ponds is by the 
year, and he is entitled to all the crops which may grow 
during the year. 

* Order quashed. 


IVedncsday, 

Nov.va. Hie King v. The Justices of DENBiGnsiiiiiE. 


b\”jH!tices*of stat. 55 Geo. 3. c. G8, s. 2. which repeals 13 Geo. 3. 

P«*ace, iindtr c. 78, it is declared, ‘‘ That when it shall appear upon the 

stat. b.\Geo. 3. . i > ^ t t 

c, 68.». 2 . for view of any two or more Justices of the l^eace, that any 

oldTighway^” public liiglnvay, or public bridlew'ay or foot-w'ay, may be 

and setting diverted, so as to make the same nearer or more commo- 

mnstslicwGiat dious to the public, and the owner or owners oj' the lands 

the consent in and grounds through which such new hihgway, bridleway or 

the hawd' and' l^<>t-way, .SO proposed to be made, shall consent thereto, 

seal of the writing under his or their hand and seal, or hands and 

owner of the ■' ® 

laad^ through 

which the new highway is proposed to be made.—Where an order, made under this statute, 
recited that the Justices had received evidence of the consent of T. J., esq. in his 
l^e-time, to the new road being carried through his lands, by writing under his hand 
and seal, and it appeared that anotln'r person wa-s owner ot the land at the time the 
order was made:—lltlii, that such order was insufficient, and could not be earned into 
execution. 
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seals, it shall and may be lawful, bj order of such Justices, 
at some special Sessions, to divert and turn, and to sto[) up 
such foot-way, &c.” An ojder liaving been made under this The King 
act by two Justices of Denbighshire, at a special Sessions The Justices 
held for that purpose, after reciting that a certain part of 
the highway between Poojmouth and that part of tiie new 
turnpike road leading from Wrexham to Rnthin in llie said 
county of Denbigh, (describing it in length and locality, ac¬ 
cording to a plan thereunto annexed,) might be diverted 
and turned so as to make the same nearer and more com¬ 
modious to the public, proceeded as follows: ** and hav¬ 
ing viewed a course in lieu thereof, commencing at, &c. 
and passing along an ancient highway to, Sec. where it 
enters the lands and grounds of the late Thomas Jones, Esq. 
of JJantisilio, and passing through the said lands to, Sic. 
and having received evidence of the consent oj the said 
Thomas Jones, Esq. in his life-time, to the said part of the 
new road being made and continued through his lands 
herein before described, by writing under his hand and seal, 
we do hereby order that the said road be diverted and 
turned, 8cc.” On appeal to the Sessions, this order w'as 
affirmed. In Hilary Term a rule nisi was granted for 
quashing this order, on affidavits stating, that at the time 
of making the order for diverting the road in question, the 
land and ground through which the said intended new road 
was ordered to be made, was not the property of the late 
Thomas Jones, Esq. but was the land and ground of another 
gentleman who had succeeded to the same on the death of 
Mr. Jones, 

On shewing cause against this rule, the question was, 
whether the order for diverting the road made in the terms 
above mentioned, was a sufficient compliance with the re¬ 
quisites of the statute, which declares that the consent by 
writing under the hand and seal of the owner of the land 
and ground through which the new highway is proposed 
to be made, is necessary, in order to give validity to the 
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1822. order, it appearing at the time this order was made, that 
Mr. Jones, the person whose consent therein recited, was 
The Ki>c jjQj owner of the land in question. 

The JrsTicis 

° Marryat, for the Crown, contended, that this order was 

sufficient, within the meaning of the statute. He sub¬ 
mitted, that if Mr. Jones had, in point of fact, given a con¬ 
sent under his hand and seal, but died before the order was 
made, still it would be binding. His death would not 
rescind the consent which he had given, if it had been 
obtained as the foundation of this order. The burthen lay 
upon the other side to shew that Mr. Janets consent had 
not been obtained. Indeed, the ortler itself stated, that 
Mr. Jones's consent had been obtained in his life-time, and 
as the Sessions had acted upon that consent, it w'ould be 
extremely hard that the subsequent death of that gentleman 
should be a ground for vacating tlie order. The statute 
had given a certain form of order which the Justices were 
bound to pursue, and these Justices, acting upon the con¬ 
sent which had been given, recited such consent in their 
order. Tlie late Mr. Jones had been tenant for life of the 
land in question, and it was quite clear that a tenant for 
life might give such a consent. Even a clergyman might 
give such a consent. {Bayley, J.—He has quasi the inhe¬ 
ritance.) The consent of Mr. Jones had been obtained in 
the first instance, as a condition precedent, in compliance 
with the statute, and the question was, whether his death 
happening before the order was drawn up, vacated the 
proceeding. 

Gaseleef contr^, was stopped by the Court. 

Abbott, C. J.—I am of opinion that this order is in¬ 
sufficient. 'Fhe safest construction of this act of Parlia¬ 
ment, is to say, that the consent of the person who is the 
owner of the land at the lime the order for diverting the 
road is actually made, shall be requisite, iu order to give 
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, it validity. The decision of this case, in this manner, will 
not touch any question that may possibly arise hereafter, 
where the death of tlie owner of the land happens after 
the order is made, but before it is carried into execution. 


1822. 


The King 


». 

The Justices 
of Denbiuu. 

SHIKE. 


Bay LEY, J. —nie qlijection to this order is, that it 
does not shew dial the person whose assent is necessary 
to give it valitlity was living at the time it w'as made; nor 
indeed does it appear, that Mr. Jones was the owner of the 
land at any period of time since these proceedings were in 
progress. For any thing that appf'ars to the contrary his 
consent might have been obtained jears ago, and the Jus¬ 
tices have been acting upon a consent of long standing, 
which nia} be prejudicial to the parlies now interested. 


lloLUOYD, J. and Best, J. concurred. 

Order of Sessions quashed (a). 

(u) Vide ir* Geo. r. 78. Davison v. GUI, 1 East, dt, and Rex v. 
The JustUes of . , ^ Chit. Rep. 164. 


Ti 


Seymour t. Gartside, Widow. 


ff'ednesilay, 
Nov. 13. 


ins was an action to recover damages for a breach of After verdict 
promise of tnarriage. At the trial before Richardson, J., breach 
at the last Assizes for the county of Somerset, a general ver- promise of 

. ' o marriage by 

dict was found for the plaintiff, damages 405. a gcntlemau 

against a lady, 
a count, al- 

F. WiUiams now moved for a rule to shew cause why a pro- 

the judgmetii should not be arrested, the damages having part of deten- 
bcen taken generally, and objected, that the second count of plaintiflFvrUliin 

the declaration was defective. That count stated “ that in timTafShe 

request, and 

averring timt plaintilf, confiding iu the promise, bad always remained unmarried, and 
VMts st ill ready and viilliiig to marry defendant, and that althuiigh a reasonable time for 
dei'end.uil to hi.u iy him had elapsed, yet defendant, not regarding her promise, did not, 
nor Mould vvitliiii*hiicii reasonable time, marry the plaintiff, but had hitherto wholly 
nogleeted and ufu.si d so to do,” is sufficient, after verdict, without averring that defen 
dant liad any notice ui' plaintitV being ready to marry liur during the reasonable time 
alleged, or averring any request made to defendant to marry plaintiff, or any averment 
of a special refusal to marry him. 
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1022 . consideration that the said plaintiff being then and there sole 
and unmarried, at the like special instance and request of 
Moun defendant, had then and there undertaken and 

GARTbiuE. faithfully promised the said defendant to marry her the said 
defendant, she the said defendant undertook and then and 
there faithfully promised to marry him the said plaintiff in a 
reasonable time then next following. And thfc said plaintiff 
avers, that he, confiding in the said last mentioned promise 
and undertaking of the said defendant, liath always hitherto 
remained and continued, and still is, sole and unmarried, 
and hath been, for and during all the time last aforesaid, and 
still is, ready and willing to marry the said defendant, to wit, 
at Bath aforesaid, in the county aforesaid, and although a 
reasonable time for the said defendant to many hath elapsed 
since the making of the said last-mentioned promise and 
undertaking of the said defendant, yet the said defendant, 
not regarding her said last-mentioned promise and under¬ 
taking, but contriving and fraudulently intending craftily and 
subtily to deceive and injure the said deffendant in this re¬ 
spect, did not, nor w'ould, within such reasonable time as 
aforesaid, or at any time afterwards, marry him the said 
plaintiff, but hath hitherto wholly neglected and refused so 
to do, to wit, at Bath aforesaid, in the county aforesaid.” 
'I'lie objections to this count were, first, that it did not state 
that tlie defendant had any notice of the plaintiff being 
ready to marry her during the reasonable time llieieiii al¬ 
leged ; second, that it did not state any request made to the 
defendant to marry him; third, tiiat it did not aver any 
appointment of time when he w as ready tp marry her j and 
fourth, that there was no allegation of any special refusal 
to perform the contract of marriage. 

Per Curiam .—We think, after verdict, this count will do 
very well. The words ** did not, nor would, w^ithin such 
reasonable time as aforesaid, or at any time afterwards, marry 
him the said plaintiff, but hath hitherto wholly neglected and 
refused so to do,” necessarily iniply a request to marry, 
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omission to offer to marry, in a lady, is generally construed 
into a refusal to marry. ]t can hardly be expected that a 
lady should say to a gentleman, “ I am ready to marry you, 
pray marry me.” After verdict, we think tliis count will do. 


1822. 

SEVMUUa 


Gartsiue. 


Rule refused (a). 

(«) Vide Dowddl v. Parsons, JO East, 359. Bach v. Ou’tfti, 5 T. R. 509. 


Hod S O ^ 6U t* dCC- • U 24 ^4 • 

Motion to stay proceedings upon payment of debt 
and the costs of this action. It was an action against the 
acceptor of a bill of exchange, which w'as due on the 17th 
of August ; on which day the defendant applied to the plain¬ 
tiff, who was an attorney, and the holder of the bill, and 
requested him to wait a week, whereupon he promised to see 
the drawer and indorser, and let the defendant know the 
result, but the plaintiff did not communicate any answer to 
the defendant; on the 22d the plaintiff brought this action, 
when the defendant offered to pay the debt, without costs, 
which tlie defendant refused, and on the 4lh of September 
he commenced an action against the drawer of the bill, who 
was sworn to be the plaintiff’s otvn client. The defendant 
then offered to pay the debt, and the costs of the action 
against himself; but the defendant refused to stay the proceed¬ 
ings until he was also paid the costs of the action against 
the drawer ; upon which the defendant applied to the Court. 


Thursday, 
l^ov. 14. 

-\Aer the ac¬ 
ceptor of a bill 
of eKcliaiiEe 
had offered to 
pay the debt 
and the costs 
of the action 
against him¬ 
self, the plain¬ 
tiff, who was 
an attorney 
and indorsee 
of the bill, 
brought an¬ 
other action 
against the 
drawer, who 
was his own 
client, the 
Court stayi'd 
the proceed¬ 
ings, upon pay¬ 
ment of the 
debt and llie 
costs of one 
action only. 


Gurney, for the plaintiff, contended, that the general rule 
in these cases was, never to stay the proceedings against the 
acceptor of a bill of exchange but upon the payment of all 
the costs incurred. This was for the purpose of protecting 
those persons w'ho are put to costs by the default of the ac¬ 
ceptor, who is primarily liable. Unless some special and ex¬ 
traordinary circumstance was laid before the Court, this ap¬ 
plication could not be supported. .None existed in this case. 
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When the bill became due, the defendant asked for a week a 
indulgence to take it up, which was granted, and not taking 
up the bill at the end of that time, the writ was sued out 
against him. He then ofl’ercd to pay the debt, without the 
costs, which the plaintiff'was not bound to take; and then, 
at the end of ten days, the pliiiiitift' brought his action against 
the drawer, which he had a right to do, in order to compel 
the payment of the debt. Under such circumstances, it 
would be extremely hard upon a plaintiff to be obliged to 
lose those costs which had been incurred in consequence of 
the defendant’s own misconduct. If the Court yielded to 
this application, a plaintiff* could neier expect to get his 
debt paid at the beginning of tlie long vacation. 

Chith/f contra, was stopped by the Court. 

Per Curiam .—^The plaintiff in this case is an attorney. 
This is an application to our discretion. The defeudant 
applies to stay proceedings upon paymenk of the debt, and 
the costs of this action j the plaintiff says “ No ; 1 have a 
right, in addition to those costs, to demand the costs of an¬ 
other action which I have brought against the drawer.” The 
Court has a right to see whether that second action has been 
properly brought; and we think that, after there had been 
an offer on the part of the defendant to pay tlie debt, the 
plaintiff ought not to have sued out a distinct w'rit against 
the drawer of the bill. There is enough disclosed upon the 
affidavits in this case, to convince us, that the additional 
action was not brought for the purpose of justice, or w'as 
necessary in order to obtain payment of the demand, but 
to oppress the acceptor of the bill of exchange, by com¬ 
pelling him to pay the costs of an action brought by the 
plaintiff against his own client,—he never meaning his own 
client to pay, but merely by such means to get so much 
more costs out of the acceptor’s pocket. The case, there¬ 
fore, is of that description which calls upon us to interfere. 


1822. 


Hodbon 

«. 

Gunn. 


Rule absolute. 
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1 » 22 , 


T%itnday, 
Nov. 14. 


Holborow and Hughes r. Wilkins. 


SPECIAL assumpsit against a guarantee. At the trial a broker, 

before Abbott, C. J.at the London adjourned Sittings after twenty*bag8°of 

last Term, it appeared in evidence, that in the beginning of 

die year 1818 the plaintiffs, who were wool merchants at and^p., to be 

Stroud, in Gloucestershire, employed the defendant, a wool bill at eight 

broker in London, to effect sale for them of a parcel of wool, c*q)'ted*by*the 

consisting of twenty bags, then lying in their warehouse at 

Hristol. The defendant accordingly shewed samples of the sale says to 

wool to Messrs. Carver and Peet, Blackwell Hall factors, « To shew’my 

of Ijondon, and they authorised him to make an offer to the 

plaintiffs for the same at 5s. 5d. per pound, to be paid for allowance of 
, , one per cent., 

by their acceptance at eight months. In pursuance of this I will guaran- 

authority the defendant wrote the following letter to the amonnt/’***H. 


plaintiff:— ^ 

** Gentlemen, 


** London, February 11th, 1818. 


and H, con¬ 
firm the sale, 
and inform IV, 
that if he can- 

, , not procure 

** I have sold, subject to your confirmation, twenty bags from c. and P. 

(marks given) at 5s. 6d. per lb., usual tare and allow- approve?^*** 

ances, lying at Bristol, to Messrs. Carver and Peet, pay- they^wJuld'** 

able by their acceptance at eight months, fourteen days 

to weigh. To shew my opinion of this house, for an allow- guarantee for 

ance of one per cent., I will guarantee half the amount, and aliiounf o? the 


this / have not done for any house I have dealt with. 

John Wilkins.'* 


In reply to this the plaintiff wrote as follows:— 

** Stroud, February 13th, 1818. 


terms pro¬ 
posed. The 
wool is deli¬ 
vered to the 
vendees with¬ 
out the intei’- 
vention of the 
broker, and 

“ We now confirm your sale to Messrs. Carter and Peet, take the ae- 
twenty bags (marks given) at 5s. 5d. per lb,, acceptance at SJrfonLr for 

the amonut of 

tlie wool, made payable at a banker’s. Before the bill is at mafority the vendees br- 
come insolvent, and the vendors resort to the broker upon bis guarantee: —Held, that the 
broker was liable on bis guarantee, though the bill bad not been presented for payment, 
and_ though there was no proof that it would not have been paid if presented ; bijt sup¬ 
posing it to have been presented and dishonored, he would not have been entitled to 
notice of uon-payiiieut. 
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eight months, and fourteen days to weigh. If you cannot 
procure from them acceptances of approved houses (which 
we should prefer), we will take your guarantee for one half 
the amount, giving you 1/. per cent, upon that jhalf; for, 
though we have no cause to doubt the stability of those 
gentlemen, their bills having been vqry regularly honoured, 
yet as wool runs to no trifling amount, and as we have still 
a considerable acceptance of theirs, which has yet some 
months to run, we should rather not go too deep upon their 
security alone.” 

The plaintiffs then delivered the vi’ool, and on Sfith Ft- 
hrxiary drew upon INIessrs. Carver and Pect a bill of ex¬ 
change for the uniount (112C/. IC.t.), eight months afterdate, 
vvhich was acco[)ted by the latter, and made payable at a 
banking-house in London. The bill would become due ou 
the 29 th of October. About the month of September in 
the same year Messrs. Carver and Peei became irregular in 
their payments, and partially suspended them. On the 22d 
of September, the plaintiffs, for the first time, after the sale 
of the wool, wrote to the defendant, acquainting him of 
their apprehensions for the solvency of Carver and Pcet, 
and requesting liis permission forth A'ith for them to draw 
upon him for half the debt guaranteed by him. Tlic de¬ 
fendant replied, that he supposed they meant it as a hoax in 
applying to him for such a guarantee, and finally it was 
refused. Jtdid not appear that the defendant bad any thing 
to do with the transaction after the letters first above men¬ 
tioned ; and, though he was the broker, he was not employed 
in the weighing or delivering out of the wool, and no fur¬ 
ther notice was given to him of what look place between 
the plaintiffs and Messrs. Carver and Peet until he was 
called upon on his guarantee. Messrs. Carver and Peet 
became bankrupts in January, I8!9, and the plaintiffs 
proved the amount of this debt under the commission. 
Tltere had been a numing account existing between the 


1822. 


Holtorow 

v. 

WlLKlMS. 
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plaintiffs and the defendant.. Tlie bill in question was not 
presented for payment when due, and there was no evidence 
to shew that Messrs. Carver and Peet had not assets in the 
hands of their bankers to take it up, had it been presented. 
No tender had been made to the defendant of the one per 
cent, commission for the guarantee; but the action was 
brought for one half the price of the wool, minus the de¬ 
fendant’s brokerage and commission. Under these circum¬ 
stances it was objected at the trial, that the plaintiff could 
not recover unless the bill had been presented at the place 
where it was made pa}'able; and, if dishonored, that notice 
of the dishonor should have been given to the defendant; 
but the learned Judge over-ruled the objection, and the 
plaintiff had a verdict, with liberty to the defendant to 
move to enter a nonsuit. 


1822. 


Holborow 

o. 

Wilkins. 


Denmaiif C. S., now moved accordingly for a rule to 
shew cause why the verdict should not be set aside, and a 
nonsuit entered. The defendant in this case could not be 
liable upon his guarantee until the plaintiffs performed cer¬ 
tain conditions precedent. It appears from the facts of the 
case, that after the plaintiffs’ letter to the defendant on Uie 
13th of February, 1818, the latter had nothing farther to 
do with tlie transaction. The completion of the sale by 
weighing and delivering, and the acceptance of the bill, was 
without his pri\ity or knowledge. No notice was given to 
him of what had taken place until the plaintiffs, in the 
month of September^ insisted upon his liability as guarantee, 
and then before the bill had become due. Under such 
circumstances the defendant could not be liable, at all 
events, until the bill had become due and was dishonored, 
and the defendant had notice of the dishonor; nor until they 
had tendered him the commission of 1/., which was the 
consideration of the guarantee. These were conditions 
precedent, aud must have been performed before the plain¬ 
tiffs right of action could accrue. It was not indeed proved 
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1823. the bill, if presented, would have been paid ; but the 

contrary was not proved ; and therefore the presumption was 
Houmrow ng strong one way as the other. The whole transaction be- 
WiiKiNs. tween the plaintiff and Carver and Peet was fair and re¬ 
gular ; the bill was given bon^ fide, and not as an accommo¬ 
dation bill; payments were made by Messrs. Cffrrer and 
Peet as late as the 12 th of September; and as no notice was 
given to the defendant of the dishonor of the bill, he could 
not have any means of knowing of and preparing for the de¬ 
mand made upon him by the plaintiffs, until the moment 
when they proposed to draw upon him for the amount. 
The justice of the case was strongly on the side of the de¬ 
fendant; and in point of law, as no notice had been given 
of the dishonor of the bill, and no exertions made to obtain 
payment of it, the plaintiffs could not maintain the present 
action. He relied on Phillips v. Asllwg{ti) and Mttrrap 

V. King (6), and cited Bickerdike v. Bollmatt (c). 

« 

Abbott, C.J. — The present case is perfectly distin¬ 
guishable from both the cases which have been relied upon 
in support of this application. In Phillips v. Astling the 
insolvency of the drawers of the bill took place subsequeutfp 
to the period when the bill became due, and there was no 
evidence that the bill, if presented, would not have been 
paid. In Murray v. King the guarantee was to pay the 
bill itself, if it should not be paid by the acceptor. In the 
present case the insolvency of the acceptors takes place be¬ 
fore the bill becomes due, and the guarantee is to secure one 
half of the amount of the debt, without any reference to 
the bill itself. It has been decided repeatedly, but particu¬ 
larly in the cases of Warrington v. Furher{d) and Swinyard 
Boms (e), that a guarantee of a debt secured upon a bill 
of exchange, to which he is not a party, is not entitled to 

(«) 9 Taunt. 206. (</) q East, 242. 

(<•) 5 Barn. & Ald.165. (0 5 M. Ar S. 62. 

(•) 1 T. R. 405. 
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notice of the dishonor of the bill; for ** the same strict¬ 
ness of proof is not necessary to charge a guarantee, as 
would be requisite to support an action upon the bill itself.” 
'J hen what is the conduct of the defendant in this case? 
lie enters into a guarantee of half the debt; the debtors 
are notoriously insolvent; and when called upon to perform 
his guarantee, be repudiates his engagement altogetlier, and 
denies his liability. 1 think there is no ground for disturb¬ 
ing the verdict. 

n o L uo Y D, J. (<7) - -1 am of the same opinion. This case 
is not to be governed by the rules applicable to bills of ex¬ 
change. Tliere is au old case, in L<ord Mansfield's time, 
where a person paid away a bill and refused to indorse it, 
but he gave an undertaking to be answ erable for the payment 
when it became due. There was an objection as to the want 
of notice of the dishonor, he being the indorser; but the 
Court said that nfttice was not necessary in such a case; and 
the distinction taken was, tliat, by the custom of merchants, 
the indorser of the bill was not entitled to notice, unless he 
put his name upon it. But, independently of the custom of 
merchants, if jI. undertakes to guarantee the payment of 
the debt of /!., he is bound to see that U. does pay. The 
undertaking in this case is, not that the defendant will pay 
the bill, but that he will pay half the amount of the money 
for which the goods arc sold. Here the vendees of the 
goods have become in fact bankrupts, and they had stopped 
payment before the bill became due. Of this circumstance 
the defendant received notice from the plaintiffs, and they 
had a right to resort to him on his guarantee, without refer¬ 
ence to the question, whether the bill would be productive 
or not. I think, therefore, that in tliis case the plaintiff is 
liable upon his guarantee. Tlie circumstance of Carver and 
Peet becoming insolvent before the bill became due, makes 
the whole difference between this and the cast's which have 
been cited. 


1822. 

Holborow 

Wilkins. 


(<i) IJiitjIry, J, was absent. 
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Best, J. —The plaintiffs were not bound to speculate 
upon the chance of the bill being paid when it became due. 
The moment they hear that Carver and Peet have stopped 
payment, they give notice to the defendant of the circum¬ 
stance, and call upon him on his gi^arantee, which 1 think 
they had a right to do. Presenting the bill when if was due 
would have been a nugatory act, because it would have been 
presenting it to persons who were unable to pay. But sup¬ 
posing it had been presented and dishonored, the defendant 
would not have been entitled to any notice of the dishonor, 
because he was no party to the bill, and he did not come 
within the rule, w'hich, by the custom of merchants, re¬ 
quires notice to be given to the indorser. 


Rule refused {a). 


(a) Vide Bailey v. Scholejield, 1 M. & S. 338 ^ and It»wc v. 
S Brod. Sc liing. 165. 


In the Matter of George Jaquks. 

In Trinitif Term a rule was obtained, calling upon this 

asjtico.2;person to shew cause why he should not be committed to 

acted, “ that prison of this Court, for a period not excccdinj; one 
if any awom ^ ... , ° 

attorney or year, for practising in the imme of Henry Thackeray^ an 

snlf^r hi/naine admitted attorney of the Coui t, without being duly quali- 

an^unqiialified contrary to the provisions of 22 Geo. 2. c. 4G. s. 11. 

person, to en¬ 
able liim to practice aa an attorney or solicitor, and complaint shall be made thereof in a 
summary way, and prMtf made thereof on oath to the mtis/uction of the Courts such attonicy 
or solicitor shall be htmek oflF the roll”; and by the same section it is enacted, “ That in 
that case, and upon such complaintf and proof made as afm esaid^ it shall be lawful for U»e 
Court to commit stich unqualified person so acting or practising as aforesaid to the prison 
of the said Court for anytime not exceeding one year :'’--HcUl, that a person brought 
withiD the latter branch of the section, upon atfidavit of ins ofi'cnce, was not entitled to 
have the witnesses in support of the charge examined riofi voce. 

After the matter had been referred in such case by consent of cotinsc.’, to Ibe Master 
of the Crown Otficc, who reported the party in contempt, tlic Court allowed the latter 
to bring ih^ wiioie of the case under tiicir own consiueiation, when brought up to be 
coiuinitted. 


Thursday, 
i\or. 14. 


By statute 
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On a subsequent day iu the same Term the matter was re- 1822. 
ferred to the Master of the Crown Office, with the consent 
of counsel on both sides, to investigate the malversation 
imputed to the defendant. The substance of the charge 
against the defendant was, that he had, in collusion with 
Thackeray, practised as,an attorney in the name of the latter, 
to whom he had for a considerable period of time paid a 
weekly stipend or douceur of one guinea for the privilege. 

'J’lie case was fully investigated before the Master upon affi¬ 
davits filed on both sides, and upon a view of the defend¬ 
ant's book of accounts, which the Master required to be 
exhibited to him for inspection. In this Term the Master 
reported the defendant in contempt, and that the charges 
imputed to him were fully established. 

Brougham, on a former day, prayed, upon the Master’s 
report, that the defendant be committed accordingly for his 
contempt. 

'I'lie defendant being now asked if he had any thing to 
urge uhy he should not be committed forthwith pursuant 
to llic statute, lie claimed the privilege, and was allowed it, 
of going again into the matters of the affidavits upon which 
the Master had pronounced his opinion. He then submit* 
led, in point of law, that the Court had no authority to found 
a Judgment in this case upon affidavit, and that the witnesses 
to support the charges against him ought to have been exa¬ 
mined viva voce, in order that he might have the opportunity 
of cross-examining them, touching the matters to which 
they deposed; and he referred to Rexv. Fipont{a), as an 
authority in principle, supporting the argument. This pro¬ 
position, he insisted, was more applicable to his case than 
to that of an admitted attorney, who, being an officer of 
the Court, might be subjected to a summary jurisdiction in 
that character. He himself stood iu the situation of a 

(a) S Burr. litiS. 

E 


VOL. II. 
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stranger to the Court, and therefore was entitled to the 
common law protection which was thrown around every 
individual accused of a crime, namely, that of trial by Jury, 
and the opportunity of confronting his accusers face to face. 
Tins vi'as a summarv proceeding, depriving him of the 
ordinary means of defence in a criminal matter, and there¬ 
fore he submitted that the Court had no authority to deal 
with the case contrary to the accustomed mode in criminal 
proceedings. Other topics w'ere then urged to the cle¬ 
mency of the Court, relating to the circumstances and con¬ 
dition of the defendant. 

77/e Court deliberated upon the case, and 

Abbott, C. J. delivered judgment:—The Court is called 
upon in the discharge of its public duty to administer the 
law as it is declared by an act of parliament. The statute 
22 Geo. 2. e. 4(). s. 11, upon which this proceeding is found¬ 
ed, recites, that “whereas divers j)ersons who are not exa¬ 
mined, sworn, or admitted to act as attornies, or solicitors, 
in any court of law or equity, do, in conjunction with, or 
by the assistance or connivance of certain sworn attornies 
and solicitors, and by various subtle contrivances, intrude 
themselves into, and act and practice in the office and busi¬ 
ness of attornies and solicitors, to the great prejudice and 
loss of many of his Majesty’s subjects, and the scandal of 
the profession of the lawand then proceeds to enact, 
“ that if any sw'orn attorney or solicitor shall act as agent 
for any person or persons, not duly qualibed to act as an 
attorney or solicitor, or permit or suffer his name to be any 
ways made use of upon the account, or for the profit of 
any unqualified person or persons, thereby to enable him or 
them to appear, act, or practice in any respect as an attor¬ 
ney or solicitor, knowing him not to be duly qualified, and 
complaint shall be made thereof in a summary way to the 
Court from whence any such process did issue, and proof 
made thereof, upon oath, to the satisfaction of the Court 
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Uiat such sworn attorney or solicitor hath offended therein 
as aforesaid, then and in such case every such attorney or 
solicitor so offending shall be struck off the roll, and be for 
ever after disabled from practising as an attorney or soli¬ 
citor; and in that case, and upon such complaint aiicl proof 
made as aforesaid, it shall and may be lawful, to and for the 
said Court to commit such unqualified person so acting f>r 
practising as aforesaid, to the prison t)f the said Court for 
any time not exceeding one year.” Under this act of par¬ 
liament an application was made to the Court, founded <tn 
affidavits, charging a person of the name of Thacheraif with 
having permitted a man, not being an attorney, to act in 
his name, and the person now before the Conit being 
pointed out as the offender in that respect, a rule was 
granted, callitig upon Thackeray to shew cause \vh\ he should 
not be struck off the roll, and Juques to shew cause why he 
should not be committed to the prison of this Court for 
such his conternjit. That application was founded upon 
affidavits, and the parties accused were alloAved to present 
affidavits on their own behalf, and to offer such depositions 
as they thought fit and necessary to rebut the charges. It 
is now alleged that this is not the course of proceeding 
which ought to have been adopted; but that instead thereof 
the witnesses shotiid have been examined viva voce, as in 


«7 

ia22. 

In Ke 
Jaqum. 


cases before Justices of the. Peace, under proceedings to 
conviction on penal statutes, according to what svas laid 
down in the case of Kex v. f'ipont^ 'I'his Court, how^ever, 
never examines witnesses viva voce in cases brought before 
it ill banc, but always discusses matters upon affidavit. In¬ 
deed, considering that our jurisdiction extends over die 
whole kingdom, it would be impossible, in the exercise of 
that jurisdiction, to have persons brought from all parts of 
the country before us to be examined vivS voce in every 
matter submitted to our consideration. There is therefore 
no ground for the objection which has been taken to the 
course of proceeding in this case. If such an objection 

E 
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were allowed, it would open a door for the greatest incon¬ 
venience, confusion, and irregularity. The course which 
has been adopted is best calculated for the administration 
of Justice in such a case, and is perfectly fair as far as it 
respects the interest of the party charged. In answer to 
the accusation preferred against him,‘he has the opportunity 
of exhibiting his ow'ii affidavits, and having his own allega¬ 
tions taken into consideration on oath, as to the truth or 
falsehood of the accusation. This case was originally heard 
by counsel on both sides. With the consent of counsel it 
W'as thought fit that the matter should be referred to die 
Master of the Crown Office, and it was accordingly refer¬ 
red for his investigation, and he finding, that in one of the 
allegations against the defendant allusion was made to a 
book in his possession containing entries, fortifying the 
allegations, he desired to have that book produced, llie 
Master could not have done justice between the parties 
unless the book was produced, and a full ityiestigatioii having 
taken place before him, he made his report to the Court 
against both parties. Upon diat report the Court Ordered 
Mr. Thackeray to be struck off the roll of attoriiies, and 
ordered that the party now before us should shew cause why 
he should not be committed, it was objected, that in a 
matter of this kind the Court ought not to be contented 
with the report of their own officer, but should examine 
into the case themselves. The Court, yielding to that sug¬ 
gestion, allowed as many of the affidavits to be read as the 

* 

defendant thought fit, and one of the Judges has taken the 
pains to read through all tlie afiidavits on both sides, and 
has directed the attention of the rest of the Court to the 
particular grounds of allegation on the one side, and to the 
matters of defence on the other, and we arc all of opinion 
that the charge imputed to the defendant is satisfactorily 
made out. We are, therefore, bound to perform our duty, 
and to proceed according to the directions of the act of par¬ 
liament in such a case, namely, to commit the party to the 
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prison of this Court for any time not exceeding twelve 1822. 
months. Tlie Court has attended to all the circumstances 
of the case, and, in the discharge of their public duty, they jaqve#. 
are bound to say, that in a case so clearly established, some 
punishment should be itpposed upon the party for his offence. 

^^le rule which the Court pronounce is, that the defendant 
be committed to the prison of this Court for six calendar 
months. 

The defendant was committed accordingly. 


Macphersom V. Lovie. 


Thursday, 
Nor. 14. 


]\IaIIRYAT moved for a rule to shew cause why the An affidavit to 
bail-bond given the defendant in this case, should not be stating‘Mhat 

delivered up to be cancelled, on the ground of the insuf- 1*’® defendant 
- . - , 18 indebted to 

ficieiicy of the afndav it to hold to bail. ’^ITie defendant had the plaintiff 

1 A 1 * * ’a • rt"* t • . m the Mini of 

be cn arrested lu i runty vacation, upon an amdavit, stating loool. upon 

“ tliat the defendant was justly and truly indebted to the Jf a^ceVtein 

plaintiff in the sum of 1000/., upon and by virtue of a cer- memorpdnui 
, , . . . . in writing, 

tain memorandum in writing, bearing date the IQth of Ocfo- bearing date, 

bcTy 1821, and signed by the defendant on the 21st day of by the detent 

October in that year, whereby he did promise plaintiff, that 

M'hcii he returned in the month of March or /^pril then next, plaintiff, that 

he would marry her, or pay her the sum of 1000/.; that al^ tiirned 

though the defendant did, in the said month of Marchy rer or April 

turn, and slie was then ready and willing to intermarry with then next, he 

him, the defendant; and the said months of March and fcer,orpa^fer 

April being the time appointed for the said defendant to ^'Kior^with- 

marry plaintiff as aforesaid, of pay her the said sum of ®“t shewing 

1 • 1 1 I .• 1 ™utnal 

1000 /., have long since clafised, yet defendant (although consideration 

often requested so to do) hath not as yet married plahrtiff or the p\aintiff,^fo 

paid her the said sum of 1000/., or anv part thereof, and J'***®^ 

/ / ' fendaut s pro- 

llic same remains wholly due and uiisatisiicd; that no offer iusaffi- 

cient. 
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1B23. 




f. 

Aoviii. 


has heeu made to pay the saitl sum of 1000/., or any part 
thereof, in any note or notes of the (Jovernor and Company 
of the Bank of England, expressed to be payable on de¬ 
mand.” The objection to this afliduvit was, that it did not 
state any promise of marriage on the part of the plaintiflF, 
which, it was contended, was rcqui>ite as a consideration 
to bind tlie defendant in his prdmise. lie insisted that 
it was necessary to shew some consideration on the part 
of the plaintiff to authorize her to hold tlje defendant 
to bail. Mutuality of promise is an eskstntial chcumstance 
in the affidavit to hold to bail. For instance, an aflidavit 
of debt, for money lent, and for goods sold and delivered, 
and for work and labour, is insuflicient, if it omit to stale 
that it was " at the instance and lequcsl” of the de¬ 
fendant, although it stale that it «as to and for his use, 
and on his behalf.” Durnford v. Messitei- (a). So, an affi¬ 
davit of debt, stating that defendant was indebted to the 
plaintiff in so much money for goods s6ld and delivered 
(not saying by the plaintiff) to the defendant, is insuffi¬ 
cient. Taylor v. Forbes {b). in the case also of Browfi 
V. Gamier (jc), it was held, that an affidavit to holtl to bail 
for tlie hire of carriages, hired to the defendant and for work 
and labour done for the defendant, without adding “ at hisf 
request” was insufficient. Now, in this case there w'as no 
mutuality of promise stated, but simply an allegation tliat the 
defendant was indebted to the plaintiff in the sum of 1000/., 
upon a certain memorandum in writing, whereby he pro¬ 
mised, that when he returned, in the mpnth of March or 
ulpril, he would marry her (»r pay the sum of KXX)/. Such 
an affidavit, upon the authorities cited, was clearly insuf- 
ficieut. 


Adolphus, contri, shewed cause in the first instance^ 
This affidavit to hold to bail is sufficient, inasnmch as the 
plaintiff swears positively to a sum of money being due to 
(‘0 ^ M. Ac S, 416. !■! r.aU, ol'j. (i.) 6 Taunt. ."By* 



n 


MICHAELMAS TERM, THIRD GEO. IV. 


her from tlie defendant. This being so, the Court will infer 
mutuality of promise. Looking through all the decided 
autliorities, no case has gone the length contended for on the 
other side. The cases which have been cited, were all cases 


18 M. 


Macpherbor 

V. 

Lovie. 


where there was an absence of any cause of action whatever 
which could create a liability between the plaintiff and de¬ 
fendant. They all turned upon this proposition, namely, 
that no contract was stated upon the face of the affidavit to 
enable the plaintiff to hold the defendant to bail. One w as 
a case where the plaintiff swore that the defendant was 
indebted to him for money laid out, paid, and expended for 
bis use, w’ithout going on to state “ at his request.” Now, 
a deponent might safely make such au affidavit without in¬ 
curring any risk of an indictment for peijury. The case thus 
put was clearly defective for uncertainty, inasmuch as it did 
not convey siffiicient information to the defendant as to the 
nature of the debt for which be was held to bail. But in 
the present case, every thing is stated in the affidavit to en¬ 
able the defendant to know distinctly upon what contract the 
plaintiff sought to establish his liability. It cannot be ob¬ 
jected that he does not sufficiently know for what cause of 
action he is held to bail. The affidavit gives him distinct 
knowledge of the ground of action, and every thing is stated 
that ought to be stated to enable him to know what is the 
plaintiff’s demand. In the first place, there is a positive oath 
that he is indebted to tlie plaintiff in the sum of 1000/., and 
then it states what the cause of action is for which he is 
liable. Whether there be, or be not, any mutuality of en¬ 
gagement, is immaterial for this purpose; the question being, 
whether there is sufficient matter disclosed upon tlie face 
of the affidavit to shew that the defendant is liable to her in 
an action for a breach of promise of marriage. The defen¬ 
dant here has fixed the amount of damages at the sum of 
1000/.; and as there is sufficient certabty in the statement 
of the cause of action, there seems to be no sensible reason 
why he should not be held to bail, ^^’i{hout catering into 
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Macpherson 

V. 

Lovie. 


an enumeration of other cases upon such a subject, it is 
sufficient to state, that in liulton v. Eyre («) it was held, 
that in an affidavit to hold to bail for money paid for the use 
of the defendant, it is not necessary to state that it was “ at 
the request" of the defendant. This case was certainly 
at variance with Durnford v, Messitlr ; but without relying 
upon the authority of any derided cases, it is quite sufficient 
to say, that the affidavit in this instance shews a contract 
by which the defendant pledges liiinself cither to marry the 
plaintiflf, or pay her a certain sum of money within a certain 
time. 


Marryat, in reply, cited Lowe v. Peers Q>), which was an 
action of covenant upon a marriage contract, under the dt'- 
fetidant's hand and seal, and he relied upon the language 
of Lord Mansfield (c), who said, “ that all these contracts 
ought to be looked upon with a jealous eye, even supposing 
them clear of any direct fraud;” and th?t learned Judge, 
speaking of the mutuality of the contract, said (fi), “ the deed 
docs not import that she shall marry him ; neither doth her 
acceptance of it import any such thing. It does not follow 
from her acceptance of the deed, that she either understood 
he meant to bind him.self to marry her, or that she engaged 
to marry him.” This was an authority to shew the iniport- 
ance of setting forth the mutuality of the contract, and the 
affidavit in this instance being defective in so material a cir¬ 
cumstance, the defendant could not be held to bail. 

Abbott, C. J.—1 am of opinion that the affidavit in 
this case is insufficient. Ibe effect of the decisions upon 
this subject is, that the Court can take nothing by intend¬ 
ment upon the construction of an affidavit of this kind, and 
that unless the affidavit shews clearly a cause of action, the 

U) 1 Marsh. 51.5. S. C. 5 Taunt. 704. (c) 4 Burr. 22 . 10 . 

, (*) 4 Burr. m.5. (<0 Jhid. 82Sai. 
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party ought not to be required to give bail. In this case, 
the promise of marriage, though it is in writing, does not 
appear to be under seal. It is obvious, that in an action 
upon such a promise, no declaration could be framed with¬ 
out alleging that the promise to pay this money was in con¬ 
sideration of a promise on the part of the plaintiff to marry 
tlie defendant, or some other consideration to sustain the 
promise on his part. As no action could be maintained 
without alleging such consideration, and as tliis afliidavit does 
not disclose this necessary circumstance to establish a cause 
of action against the defendant, we think the rule prayed for 
must be granted. 


1823. 


Macpherson 

«. 

liOVlK. 


The rest of the Court concurred. 


Rule absolute (at). 

(a) Viftc Mackenzie v. Mackenzie, iT. R. 7l6. 8 Ibid. 338. Ford v. 
/.aror, 3 East, 1 JO. Purkis v. Sweat, 7 Ibid. 19i. Falhrow v. IJag^er, 
8 lbi<t. 106. Stf>mnd9*v. Andrews, 5 Taunt? 7.51. S. C. 1 Marsh. 317. 
jSliss V. Atkins, id. 756. Fenton v. Eltis, 6 Taunt. 192 and H'aters 
V. Joyce, ante, vol. i. 150. 


Parker v. Bent. 

TTllIS was a rule calling on the plaintiff to shew cause, 
why the bail-bond in this case should not be delivered up to 
be cancelled, and tlie defendant discharged on filing common 
bail. It was an action on a bill of exchange, accepted by 
the defendant by the name of“ W. P.Bent,** his Christian 
names being William Partington. He was arrested by the 
initials of his Christian name only, and the bail-bond was 
executed in like manner, and the question was, whether this 
was an irregularity, entitling the defendant to be discharged 
on entering a common appearance ? 


Thursday, 

1-t. 

The defendant 
was arrested, 
and executed a 
bail-bond by 
the initials of 
his Christian 
names only, as 
the acceptor 
of a bill or ex¬ 
change, in 
which his ini¬ 
tials only ap¬ 
peared : Held, 
that the bail- 
bund ought to 
be cancelled, 
hut without 
costs. 
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Ch'Utjtft for the defendant, relied upon the case of Rey¬ 
nolds V. Jlankin («), M'liere it was held, that the arrest of a 
defendant described in a testatum special capias, and in the 
afhdavit to hold to bail, by the initials of his Christian name 
only, was irregular. 


lAttledale, contra, insisted, that as the defendant had ac¬ 
cepted the bill of excliange by the itiitials of his Christian 
names, he might be arrested by sucii a description of 
himself. 


Per Curiam. —After the decision of the case of Reynolds 
V. IlankiUy which was maturely considered, we are bound to 
act upon it in the present instance. Nothing could have 
been more easy than to have asked the defendant what were 
his Christian names at the time he was arrested, and then the 
bail-bond might have been filled up with those names. The 
bail-bond in this case must be delivered ap to be cancelled, 
but without costs. 

Rule absolute, without costs {h). 

(а) 4 Barn. & Aid. 536. Mich. laW, in /i, /?., lln* (’.omt, 

(б) Vide Howell V. Coleman, 4 under eiminiRtancfs similar to the. 
lios. & Pul. 466. lu Turner v. present, made tlm rules absolute. 
Colville, aud AJorland v. Same, 


Hoffman aud Another r, IJbyman. 

In a contract T^HIS was an action of special assumpsit to recover the 
641 hogsheads balance of a sum of money alleged to be due upon a con- 

of tobacco, 

then on board a Tessel bound from A. to 8., it i» stipulated “ that one-fifth of the contract 
price shall be paid in ready money, and that/or the other /our-Ji/t!ts the nelU’rt are to hok 
to their eorrexjiondente, Messrs. D., of B., to whom the property goes consig^ued. 11 is nevor- 
tiieless atidersioud between the parties, that interest is to be calculaU'd as if the sale 
made at two and three months from final delivery ; the buyers to have the benefit 
of the sellers’ policy in case of average." One-fifth of the contract price is paid in 
ready money. On the arrival of the tolracco at It., it meets wttli an iinfiivourahle sale, 
and a loss of two*fitihs of the estimated value luUes plate Held, that lUc boy»r b liable 
to the seller qpou thi^ contract, fot the amount of such loss. 
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tract for thie purchase of 641 hogsheads of tobacco. Plea, 
Noo-assumpsit. At the trial before AbboUt C. J. at the 
London acyourned Sittings after last Trinity Term, it ap¬ 
peared in evidence, that the plaintilfs were American mer- 
phants residing in London, and carrying on extensive trans¬ 
actions with the United States, and that the defendant was 
the surviving partner of the house of Ileyman, Walter and 
C’o., of iMndon. In the iponth of Julyt 1820, a cargo of 
tobacco had been shipped, on the plaintiffs’ account, front 
America to Bremen, consigned to their correspondents, 
Messrs. Delius. Whilst the vessel was upon her voyage 
the folloning contract, on which this action was founded, 
M'as entered into between the plaintiffs and the defendant, 
by a broker :— 

Bought of Messrs. W. and T- Hoffman, for account of 
Messrs. Hey man, Waite, and Co., about 641 hogsheads of 
tobacco, being the'eargo of the Ulysses, from George 'Town 
{America), and now on her voyage to Bremen, at 58s. 6d# 
per hundred pounds, manifest weight, payable one-hfth in 
niuney, on or before Saturday, 5th August, and for die other 
funr-hftbs the defendants are to look tp their correspondents, 
Messrs. Delius* of Bremen, to wliom the property goes con¬ 
signed. It is nevertheless understood betw'een the parties, 
tliat interest is to be calculated as if the sale was made at 
t%vo and three niontiis from dual delivery; the buyers to 
have the benefit of the sellers’ policy in case of average. 

** London, 28tli July, 1820. 

(Signed) ** George Scholey** 

The estimated value of the tobacco was 18,0001., one- 
fifth of which, 3,600/., was paid by the defendant in pur¬ 
suance of the contract. THie Ulysses arrived at Bremen on 
the C9th of July, being the day after the contract w'as en¬ 
ured into. The tobacco found an unfavourable niarket, and 


7 & 

i«2a. 

Hoffman 

e. 

Hbvman, 
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the result of the transaction was, that a loss of two-fifths of 
the estimated value ensued, and for that sum the action was 
brought. It was contended for the defendant, that by the 
very terms of the contract the claim of the pluintiif upon 
him was limited to one-fifth the aiitpunt of the cargo, which 
had been paid, and that the plaintiff had by those terms 
bound himself to look for the remainder to their correspon¬ 
dent at Bremen ; in other words, he was to receive in ad¬ 
dition to the sum of 3600/., whatever the tobacco might 
realise when sold at Bremen. The Lord Chief Justice, 
however, was of opinion, that the plaintiff was entitled to 
recover, and the Jury, under his direction, found a verdict 
for the plaintiff accordingly. 

Marryatt now moved for a rule to shew cause why the 
verdict should not be set aside, and a nonsuit entered. 'Die 
plaintiff was bound by the terms of his contract, and, in 
point of law', they were insufficient to sustain the present 
action. What did the plaintiffs engage to do f To sell a 
certain quantity of tobacco, valued at 18,000/., to be ship- 
pad to Bremen; to receive oiie-fiftii of that sum from tho 
defendant fiere, and to look for the rest to the consignees 
there. In a word, he entered into o speculation, which, if 
successful, would pay him a profit, and, if unsuccessful, 
might subject him to a loss. The speculation failed, and 
a loss of two-fifths, or 7,200/. ensued. But what claim 
had he upon the defendant to recover this loss, either upon 
the face of the contract, or in common justice? lie sub¬ 
mitted that the action was not maintainable, and that the 
plaintiff ought to have been nonsuited. 

Abbott, C. J.—I bad no doubt upon this subject at the 
trial, and I am equally decided in my opinion now. The 
plaintiff sells at a specific price; the tobacco is to be ship¬ 
ped to a foreign market; if upon its sale there it obtains a 
pjofit beyond the contract price, the defendant is to have 
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the benefit of that profit; if, on the contrary, it incurs a 
loss, the defendant is to sustain that loss. It is quite clear 
to me that this was the intention of the parties, and that 
this is the true construction of the contract; and, conse¬ 
quently, that the plaintiff was entitled to recover the full 
amount of the loss upoa*the sale. 


18 * 29 . 

HOFrMA.M 

o. 

Hbvkan, 


Baylet, J.—Here is a contract for a sale of tobacco at 
a settled price; the only question is as to the mode in which 
that price is to be paid, and I take it to be this,—one-fifth 
is to be paid doM'n immediately in cash, and the residue is 
to come from the consignees abroad, if they can realise so 
much. Tliey sell the cargo, and the result is a loss. Who 
is to sustain that loss? Unquestionably the defendant, who 
is the buyer, because there is no stipulation to the contrary 
on his part, and there is a stipulation for a fixed price on 
the part of tlie plaiutiflT. The construction endeavoured to 
be put upon the contract is one which the plaintiff could 
never have contemplated; for it puts him in a situation 
where he may sustain loss, but cannot, by any possibility, 
derive profit. The foreign arrangement was a mere mode 
of payment adopted for the convenience of the defendant, 
and as the consignees abroad were not able to complete the 
contract price, it is quite clear that he must. 

The rest of llie Court concurred. 

Buie refused. 
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1822 . 


Tharsdayt 
Kub. 14. 


Pring V . Clarkson. 


A ., the payee 
of a bill of ex> 
change for 87/. 
having in¬ 
dorsed it to B, 
for valuable 
consideration, 
and the bill 
being disho¬ 
noured, C., the 
acceptor, 
sends another 
bill for 126/. 
(which has 
some time to 
run) to A. who 
takes op the 
first bill by 
means of the 
second, re¬ 
ceives the dif¬ 
ference in dis¬ 
count, and in¬ 
dorses the first 
hill again to 
!>., who sues 
the drawer be¬ 
fore C.’s se¬ 
cond bill be¬ 
comes due 
Held, that 
taking the se¬ 
cond bill did 
not amount to 
giving time 
and a ncu cre¬ 
dit to the ac¬ 
ceptor of the 
first, so as to 
discharge the 
drawer, who 
was no party 
to the transac¬ 
tion, unless 
there was evi¬ 
dence of an 
express consent 
on the part of 
A ., the payee, 
to give time, 
and not to sue 
upon the first 
bill until the 
second was at 
maturity. 


SSUMPSIT by the indorsee against the drawer of a 
bill of exchange, dated 17th March, 1822, accepted by one 
J. 1\ Thompson, payable to the order of Messrs. Hidden 
and Son, for the sum of 8G/. 8s. Id., four months after date. 
Plea, Non-assumpsit, and issue thereon. At the trial before 
Abbott, C. J., at the London Sittings after last Term, it ap¬ 
peared in evidence that the bill in question vias diawn ami 
accepted as above-mentioned for value. When it became 
due it was in the hands of a JVIr. linker, of Abingdon, in 
Berks, to whom it had been indorsed by Messrs. Giddeu 
and Son. The bill having been dishonoured, notice was 
given to all the parties upon it. Immediately afterwards, 
'Thompson (the acceptor) sent another bill of exchange, ac¬ 
cepted by a third person, and indorsed ^by Thompson, in a 
letter to Gidden and Son, the payees, for the sum of 126/., 
which bill had then some length of time to run. This bill 
Gidden and Son discounted with Mr. Baker, look up the 
bill in question from him, and received the difference in cash. 
Upon receiving the bill in question, Gidden and Son indorsed 
it, for valuable consideration, to the plaintiff, who wa» then 
ignorant that it had been already dishonoured, and he 
brought the present action upon it against the defendant, as 
drawer, before the bill for 126/. became due. It did not 
appear that Gidden and Son had in any way undertuken not 
to sue upon the bill in question, or to give Thompson time. 
The bill for 126/. (which was afterwards dishonoured) was 
merely remitted to them in a letter, without any stipulation 
whatever as to the other bill ; and it appearing that the 
126/. bill was not due at the time this action was com¬ 
menced, it was objected that the defendant was discharged 
of his liability upon the 86/. bill, inasmuch as the taking of 
the 126/. bill from Thompson by Gidden and Son, was a 
giving time to the acceptor, so as to discharge the diawei. 
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At all events, it was insisted, tliat this action ought not to 
have been brought against the defendant, until the 126/. 
bill became due. The learned Judge thought the objection 
not tenable, and directed the Jury to find for the plaintiff, 
with liberty, however, to the defendant to move to enter a 
nonsuit. • 

Vbitty, on a former day in this Term, moved accordingly, 
and, on the authority of Gould v. Mobion (a), and English 
V. Earley (/>), obtained a rule nisi. 

Puller now shewed cause against the rule, and contended, 
that the direction of the learned J udge was perfectly correct, 
and that by no construction of law, could the circumstances 
of this case amount to a discharge of the defendant’s lia¬ 
bility upon this bill. The mere taking of the 126/. bill 
sent by Thompson to Gidden and Son in a letter, without any 
stipulation, couh^ not be considered as a giving time to the 
former, so as to discharge the draw er of the present bill. 
The 126/. bill was sent to Gidden and Soti without any con¬ 
dition or restraint whatever, and no communication had taken 
place between them, I'hompson, or tlie defendant, importing 
a consent not to sue upon this bill until the other w'as due. 
Giving the circumstance of Gidden and Son having taken 
the 126/. bill, its fullest effect, it amounted to no more than 
the taking of a collateral security from I'hompson, wdiich 
certainly could not relieve the defendant from his liability 
upon the ffrst bill. If this w’as no more than a collateral 
itccurity, Gidden and Son were certainly bound by no obli¬ 
gation to wait the chance of its becoming available, and 
thereby waive their claim upon the defendant as drawer of 
the present bill. This case was perfectly distinguishable 
from Gould v. Robson. In that, the holder of the bill took 
part payment of the amount from the acceptor, and agreed 
to take a new acceptance from him for the remainder, pay- 
fa) 8 East, 576. (6) 2 Bos. & Pul. 61. 


Panto 

o. 

Clahkgom. 
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18SS* able at a future date, and there it was very properly held, 
that the indorser was discharged, he being no party to the 
e. agreement. But here, the payees took no part payment of 

Clarkson ^*11 question from the acceptor ; all they did, was to 

take a new bill from the acceptor, without any terms im¬ 
posed as to the original bill, and there w'as nothing binding 
upon the plaintiff to forego his claim upon that bill against 
the drawer, until the second bill became due. This case 
must be treated merely as the case of a collateral security, 
in the event of the first bill not being paid, and therefore the 
verdict could not be disturbed. As to the case of Ettglish 
V. Darley, it did not bear upon the question in any way 
w'hatever. It was for the Jury to decide, as a question of 
fact, whether Gidden and Son had given time to tlie ac¬ 
ceptor after the bill was dishonoured, and had consented not 
to sue upon it until the bill was paid, and tllly had negatived 
that question by their verdict. 

« 

Platt, on the same side, was stopped by the Court. 

Chittif, in support of the rule. Tins case falls u ithiu the 
general principle, tliat if the holder of a bill of exchange 
gives time to the acceptor after it is dishonoured, the drawer 
is thereby discharged (a). The bill in question is drawn in 
the usual course of trade, and accepUid by 'PhompsoUf who 
is primarily liable to pay it. When the bill, however, is 
dishonoured, instead of resorting to the defendants’ liability 
at once, as the diaw'er, Gidden and Son enter into an agree¬ 
ment with 'Phompson, the acceptor, to take anotlier bill for 
126 /., but not as a collateral security, (which is the fallacy 
in this case) for it w^as proved at the trial that the bill for 
126 /. was discounted by Gidden and Son, who received the 
difference between the amount of the 86/. bill in cash, from 

(a) Vide Tindai v. Sroum, 1 T. R. 167. S. C. a T. R. 186. liees v. 
Berringion, S Vcs. juu. 540. Walwyn v. St. Quintin, 1 Bos. & Pul. 662, 5. 
Engliah v. Barley, 2 Ibid. 61; and CUirke v. Devlin, 3 Ibid. 363. 
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Baker ; so that by this arrangement the 126/. bill becomes 
at once, not a collateral security, but an available bill, over 
which the indorsee had a complete power of control, and 
might send it into the world as a negociable instrument. 
Surely then, under these circumstances, this case comes 
within the general mle which discharges a drawer or in¬ 
dorser, by giving time to the acceptor, lliis anioimts to a 
substantial mode of payment, by which Gulden and Son 
waive their right against the defendant as drawer of the first 
bill. To this arrangement the defendant is no party, and 
as the substituted bill is taken behind his back, Gidden 
and Son shew distinctly that they no longer look to the de¬ 
fendant. If this second hill had been given merely as a col¬ 
lateral security in the event of the defendant not being able 
to pay the bill in question, then possibly this argument would 
not hold good ; but as Gidden and Son take the second bill 
from the acceptor, they shew that they look entirely to the 
acceptor’s liability. Their conduct throws the defendant 
off his guard, and lulls him into security, by which he re- 
fniius from using that diligence which he would otherwise 
c.\crt in looking to the acceptor himself for an indemnity. 
i\t all events, the right of action against the defendant is 
suspended until the second bill is due, inasmuch as Gidden 
and Soti had passed that bill away, and bad thereby bound 
themselves, and every other person deriving title from them, 
not to sue upon the first bill until the second had been dis¬ 
honoured. If these infirmities would be fatal to Gidden 
and Son^e right to sue, it follows as a consequence, that the 
title of the plaintiff, their indorsee, is infected with the same 
objections. The question had not been left to the Jury, 
whether, in point of fact, Gidden and Son had consented to 
give time to the acceptor, by taking the second bill, because 
this became a question of law, necessarily resulting from 
the facts. Whether Gidden and Son had given time to the 
acceptor, by taking this second bill and afterwards negoci- 
ating it, is a question of law, and therefore the point need 
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not have been left to the Jury as a question of fact. He 
relied upon Gould v. Robson, as an authority not distinguish¬ 
able in principle from the present case; and he cited Kears~ 
lake V. Morgan (a), to shew that the indorsement of the 
second bill of exchange would have been a good plea in bar 
to the present action. 

Abbott, C. J.—The question in this case is, whether 
Oidden and Son, by taking the second bill, did in fact con¬ 
sent not to sue upon the first until the second was due. 
That was a question for the Jury ; but it was not so put to 
them on behalf of the defendant. It was put to me en¬ 
tirely as a question of law, and I was of opinion, that unless 
they consented not to sue upon the bill in question until the 
bill for 126/. became payable, the defence set up would not 
be available. Uie safest course in this and similar cases, is 
to rely upon some broad and plain rule. The broad and 
plain rule hitherto laid down in such cases is this: If the 
holder of a bill of exchange consents to give time to the 
acceptor, he thereby discharges otiier parties to the bill. 1 
am of opinion in this case, that the defendant is not dis¬ 
charged merely by the fact of Gidden and Son taking another 
security, without any proof of a consent on their part not to 
sue upon the first until the second bill became due. No 
such consent was proved, and therefore 1 think the case must 
be governed by tliat circumstance. 


m 

1822. 

Prino 

V. 

Clarkson. 


OAYLET, J. 


, _ am or me same upimon. inis wai 

more a question of fact than of law, namely, whether at the 
time when Gidden and Son took the second bill of Thompson, 
they consented to delay their remedy upon the first until tlie 
second became due. If that fact had been satisfactorily 
established, it would undoubtedly have been a discharge of 
the defen^nt; but as that fact has not been proved, it makes 
all the dilference m the case. 1 see no roneon «hy Gidden 

(«)5T. K, 5i3. 
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andSon should not have been at liberty to take the second bill 
as a collateral security. '1 here is nothing before ns to shew 
that Gidden and Son did in fact agree to give time to the 
acceptor, but we are called upon to draw this inference 
from the mere circumstance of this bill having been given 
by the acceptor. No such inference can be drawn, unless 
it arises from the fact. 'I'he mere sending the second bill 
by Thompson does not restrain Gidden and Son from nego- 
ciating or suing upon the first, unless there is an express con¬ 
sent for that purpose. If the facts proved in this case amount¬ 
ed to giving time to the acceptor, the argument which has 
been urged on the part of the defendant would have been 
perfectly correct; but that is a question of fact, and there 
is iiolliing to support it in the case. 7'he circumstance of 
Gidden and Son Iiaving discounted the second bill, and 
sending it forth into the world, makes no difference; for 
if, at any periotl before it became due, they had any 
reason to believoi it would have been dishonoured, they 
had a right to take up the bill again, ami send it back to 
Thompson. My opinion in this case is founded upon the 
want of proof tliat Gidden and Son had bound themselves 
not to sue upon the hist bill until the second was at ma¬ 
turity. 

Holroyd, J., and Rest, J,, concurred. 

Rule discharged {a). 

(a) There was another objection taken in this case for the defendant, 
which had been abandoned, namely, that the bill was not indorsed to the 
frfaintiti' nntil after it became due and was dishonoured; as to which 
point, see ('hnlmers v. l.ttnion, 1 Canipb. SU.'l. Young v. Ifright^ Ibid. 

Charka v. Marailtn, 1 Taunt. '224. Newby v. Smithy S Esp. 639, 
Smitk V. Knojr, 3Ibid. 46, and liammond, lb7. 
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1822. 


TkHr$day, 

Jslor. 14 . 

Service of the 
declaratioQ in 
ejectment 
upon the wife 
of the tenant 
in possession, 
withoutstating 
that it was 
served at the 
husband's 
liouse, or on 
the premises, 
insufficient to 
support a rule 
for judgment 
against the ca« 
■ual ejector. 


Right, on the Demise of Boms all c. Wrong. 

^ThE declaration was served upon, the wife of the tenant 
in possession, but the affidavit did not state that it was 
served at her husband^s house, or on the premises. 

Bailey moved for judgment against the casual ejector, 
and submitted, on the authority of Doe v. Bayliss («), that 
this was good service; but 

Bayley, J., said, tlie case did not bear him out. Tlie 
affidavit must at least state some circumstances from which 
the Court might reasonably conclude that the wife, upon 
wliom the service was made, was living with the tenant 
in possession at the time, so that notice to her w'ould be 
notice to him, and Doe v, Btiyliss laid llnft down. 


Rule refused (/y). 


On a subsequent day an amended affidavit being pro¬ 
duced, stating the service to be on the wife of the tenant in 
possession, and that they were thofi living together as man 
and wife, the service was held good, and the rule granted. 

(fl) 6 T. R. 765. 

(//) In a rase, Doe^ dnn. Wnwl v. lioe^ on a subsequmt day service of 
tlie declaration, upon the premises, upon a woman v^bn described herself 
as mutber-iii-law of the tenant in posse.ssioii, and who some days after 
(lie w'rvice acknowledged that slie had giveu the dccturalion to him, was 
held not to be good service. 
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1829. 


Smith v. Howabo and Another. 


Motion 


to set aside the execution in this case for 


irregularity, on the ground that the execution was sued out 
after the service of the allowance of a writ of error. The 
answer to the irregularity was, that though the allowance 
of a writ of error had been served before execution, still as 
the defendants had not afterwards perfected their bail in 
lime, the plaintiff was entitled to treat the allowance of the 
writ of error as a nullity. 


Thurtdayf 
Nov. 14. 


The allowaoce 
of a writ of 
error docs aot 
stay execution, 
unless the de¬ 
fendant per- 
fccu as bailiu 
time. 


'Hie Court was of this opinion, and therefore discharged 
the rule, with costs. 


Storks for the plaintiff, Chitty for the defendants (a). 

% 


(a) Attenhury v. Smith, Mich. 18*1. This was a motion to set aside 
an execution, sued out and executed after the allowance of a writ of 
ciTur. It appeared that bail in error was regnlaily put in within the 
tour day> after but notice thereof was not given until six 

(la\s uttri’wards ; and in tlte moan lime Uic execution was sued out and 
t'xociited. 

The Court held, tiiat a svrit of error is no supersedeas of execution, 
unless hail ui error he put in, and notice thereof given within the tiaie 
litnitfd l<^r Ui.it piiijiose liy the rules of the ('ourt, namely, four days 
after imlsiueut ; and if exenitiuii be sued out after that time, and before 
notice of hail, the Court will not interfere to stay the proceedings upon 
it. 


A writ of error 
is no super- 
deas of execu¬ 
tion, unless 
bail in error be 
put in, and 
notice thereof 
given within 
the time limit¬ 
ed by the rules 
of the Court. 


Kiile discharged. 
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J 822 . 


Friday, 
No®. t5. 


Cox, Gent, one, &c, r. Coleridge and Another. 


l} Tv°°."°: Trespass and assault. The,first count of the dc- 
Justic^'°7 stated, that on the 1st Septembery 1818, de- 

Peace, on a fendants Jmnes Co/mW^e, Esq. and George Smith, clerk, 
Jonyf^as no force and arms, made an assault on plaintiff, at Otteiy, 

a^legal *a(i^ county of Devon, and seized and laid 

viser at tending; hold of, and caused and procured him to be seized and laid 

«till Jess to ’ of> forced and compelled him to go from and out 

cross examine Qf ^ certain room in a certain inn in Ottery, St. Mary, 
tlie witncs.'.es . . ‘ 

for tlie prose- contrary to the laws and customs of this realm, and against 

examine**op-*** "’ill of plaintiff, by means of which said several pre- 

mmly^o^rove plaintiff was greatly hurt and injured, and was hin- 

Ws innocence, dered and prevented from performing and transacting his 

vviien^'aiu'wcd) necessary affairs and businesses by him at that time to be 

inatter'^of dis- Performed and transacted in the said room. Second count 

JnstlcL*” was for a common assault. The defendants pleaded, first. 

Where an at- Not Guilty; second, that the assaults mentioned in the first 
tomey of iliis , , , , , , 

Court was re- and sccond counts were one and the same assault, and not 

lonerf cli7rged different a.ssaults, and th.it at the said time when, 

with felony, to &c. they the said defendants were and still are two of the 
attend and . ... 

give him his Justices of our lord the King, in and for the county of 

sistanerdiiiin^g ^cvoit, and SO being such Justices, on the said 1st of Sep^ 

don^Sore^ in the year aforesaid, were assembled in the same 

.InsMre.s, ami room ill the said first count mentioned, to take the informa- 
alter iioriee to . i , 

th«' l.itterthat tioii upon oath of the prosecutor, and the several witnesses, 
npon*Vmh*\-e. touching and eoncerning a certain felony before ibeil 
tamer for that char'jred to liave been committed by one (jcoree Jirown, and 
Held, that the upoii wdiich charge the said G. li. was then in custody be^ 
forcibly turn “dd to cxaiiiine the said G. B. being the party 

justieeVoonf**^ accused touching the same, and further to do and perform 

and exclude i 

his presence d^iring the investigation of (he case. Quare, whether this rule applies 
where the densinu of the Justices is final, as on convictions under penal statutes no ap¬ 
peal firing g(V( II r 
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thci-c such things as should to them seem proper as such 
Justices aforesaid, according to the laws and statutes of this 
realm, ami according to their office and duty as such Jus¬ 
tices; and the said defendants furtlier say, that plaiiitiflF Coleriugb. 
not having -been summoned before them as a witness touch¬ 
ing the matter then iii examination, not being charged as a 
party concerned in the same, nor coming before them to 
testify any knowledge concerning the same, with force and 
arms, &c. wrongfully broke and entered into the said room, 
and intruded himself upon defendants; and thereupon de¬ 
fendants did civilly request plaintiff to leave the room, and 
not to intrude upon them, but plaintiff wholly refused to 
obey such request, and continued himself in the room in¬ 
truding upon defendants for a long space of time, to wit, 
for the space of one quarter of an hour, in contempt of the 
said defendants as such Justices, and to the disturbance and 
violation of due order and decency in the administration of 
justice, and to tlie hindrance thereof; whereupon defendants 
did gently lay their hands upon plaintiff, in order to put him 
out of the room, and did then gently put him out of the 
same accordingly, as they lawfully might, for the cause 
aforesaid, doing him no hurt or damage thereby, which are 
the said supposed trespasses in the introductory part of 
this plea mentioned, an^’ whereof plaintiff hath above com¬ 
plained against them, and this they arc ready to verify, 
wherefore, &c. And, third, that the said room in the said 
first count mentioned, was a room in, and parcel of a cer- 
Uiin common inn or public-house; and that plaintiff violently 
and unlawfully, w'ith force and arms, broke and entered 
into the same, and intruded himself upon defendants, and 
disturbed them in the lawful and quiet possession and enjoy¬ 
ment of tiie same, and in the transacting of their lawful 
purposes therein; and thereupon defendants did civilly 
request and desire plaintiff to leave the room, to do which 
he wholly refused and still remained and continued therein, 
disturbing defendants, whereupon defendants did gently lay 
their hands upon him, in order gently to put him out of the 


B7 

1822. 
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1823. room, and did gently put him out of the same as they 

lawfully might, doing him no hurt or damage thereby, which 
ar^ the said supposed trespasses in the introductory part of 
CoLBRifiOE. this plea mentioned, and whereof the said plaintiff hath above 
complained against them, and this they are ready to verify, 
wherefore, &c. Replication took issue on the first plea, 
and as to the second plea plaintiff replied, “ that he, by rea¬ 
son of any thing by defendants in that plea alleged, ought 
not to be barred from having and maintaining his aforesaid 
action against them, because he saith, that before and at 
the said time, wlien, &c. he w'as and still is one of the 
attoriiies of the Court of our lord the now King, before 
the King himself, here, and well skilled in the laws, sta¬ 
tutes, uiid customs of this realm, and that the said G. Ji. 
before the said supposed breaking, entry, and intrusion, in 
the said second pica mentioned, had been and was appre¬ 
hended, and in custody under a certain warrant, under the 
bands and seals of defcndants,charged witlnhaving committed 
the said supposed felony, and was about to be examined by 
defendants touching the same, whereupon tlie said G. Ji. 
stated to and informed defendants that upon the examina¬ 
tion of certain witnesses, the entire innocence of the said 
G. 13. in the premises would appear to defendants; and 
plaintiff further says, that defendants did thereupon dis¬ 
charge the said G. B. out of such custody, and [)ermit and 
sufler him to go at large for tlie purpose of ciiabliug him to 
bring such witnesses to be examined by and before de- 
Iciidants, at a time then prelixed to the said G. M* 
by defendants in that behalf, touching the said supposi^d 
felony; and plaintiff further says, that afterwards, and a 
little before the time so prefixed to the said G. B., and a 
little before the said supposed breaking, entry, and intrusion, 
in the said second plea mentioned, said G. B. and the said 
last mentioned witnesses, being about to be examined by and 
before the defendants, touching the said supposed felony, 
and t!)e said defendants being about to take siieh iii- 
ioiinalion as in the said second plea meutioned, he 
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the said G. B, being an illiterate person, and unskilled in 182!!. 
the laws and customs of this realm, applied to and request- 
ed and retained plaintiff as such attorney, so skilled as afore- 
said, to accompany him the said G. B. before defendants, Cojcebido*. 
and to assist him the said G. B. with his, plaintifFs, counsel, 
skill, suggestions, and a*dvice, in making his the said G. JB.*s 
defence before defendants to the said charge, and in clear¬ 
ing himself therefrom, and shew ing his the said G. B.’s 
innocence in the premises, and in examining the said pro¬ 
secutor and witnesses in the said second plea mentioned, 
anil the said witnesses in this replication first above men¬ 
tioned, being witnesses then and there capable of deposing 
to and establishing certain facts, from which would appear 
to defendants the entire innocence of the said G. B. in the 
premises, and that there existed no ground whatever for 
suspecting the said G. B. to have been guilty of the said 
supposed felony, or in any way conusant of or implicated 
in the same, and» further to assist and advise the said G. B. 
in the premises as far as he plaintiff was by the laws, sta¬ 
tutes, and customs of this realm authorized, enabled, and 
empowered to do; wherefore plaintilf having thereupon, as 
such attorney, liieii and there acceded to llie said request, 
anil accejited the said retainer of the said G. B,, did, as 
such attorney, for and on behalf of the said G. B., and at 
bis request, and in)oii bis rclaiuor as aforesaid, accompa¬ 
nied the said G. B. befoie defendants, and in so doing did 
necessarily enter into the saitl room for the purpose of assist- 
tnjgjmd advising the said G. B. touching the premises as afore- 
s»id, and did thereupon itiforin and give notice to defendunts 
that he then was such attorney, and that he had been and was 
so applied to, requested, and retained as aforesaid, and that 
he had then and there entered the said room for the purpose 
aforesaid, and coiitimied therein from thence, until the de¬ 
fendants, of their own wrong, committed the said several 
trespasses in the introductory part of llio second plea men¬ 
tioned, in manner and form as plaintilf hath above thereof 
eomplaiiied against them, and this j)laii)tiif is ready to verifv. 
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wherefore, &c. The replication to defendant’vS third plea 
was the same as to the second. Demurrer to the replica¬ 
tion and joinder in demurrer. 

Coleridge, in support of the demurrer. Two questions 
arise upon the pleadings in this case, first. Whether a 
person, who is under examination before Justices on a 
charge of felony, is entitled to legal advice and assistance ? 
and, second, w'hether, supposing such a right to exist, there 
is such a connexion between an attorney and his client, as 
would justify the breaking and entering stated in tlmsc 
pleadings.^ It is unnecessary to dwell at any length upon 
the second question, the first, being the most important to 
the defendants on this record. 'I’hc prominent question 
then is, whether a person under examination before Ma¬ 
gistrates on a charge of felony, is entitled to legal assist¬ 
ance? No direct authority is to be found in the books 
upon this point. Two cases indeed Imvc been recently 
decided in this Court, which deserve attention, as going 
nearly the whole length of the argument for the defend¬ 
ants ; Hex V. The Justices of ‘bHuJf 'ordshire («), and Rex v. 
Rorron (6). Jn the first of those cases, the party under 
accusation was brought before the Magistrates, charged 
with an offence against the Game Laws, and the a]>pii- 
cation to the Court was for a criminal information against 
the Justices, on the ground that they had deprived the 
parties accused of the advantage of legal assistance, by 
ordering their attorney out of, and keeping him cxclud* 
ed from, the Justice Room, during the hearing of the 
information; and Bayleif, J. is reported to have said, on 
that occasion, “ What right had the attorney to be there ? 
his presence would only produce confusion and irregularity 
in the proceedings of the Magistrates. An attorney has no 
light to interfere with the duties of the Magistrate in his 
own Justice Room. An attorney has no right to be pre¬ 
sent.” It is line that that was a motion for a criniiual 
(fl) 1 Chit. 217. {h) :3 IJaii). ,!« Aid. KM. 
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information against the Justices, but it tvas refused on 1822. 
another ground, namely, the absence of any corrupt motive 
Imputable to the Magistrates. If, hovi'ever, that case be 
law, it goes the whole length of the present argument. Colehidce. 
Indeed, the case there is much stronger than the present, 
because the parties accused were then undoubtedly on their 
trial, under a penal statute, before the Magistrates, who 
were called upon to determine the whole of the case, and 
judicially to decide upon its merits. If any case could 
justify the interposition of a legal adviser, as matter of 
right, on behalf of the party accused, before Magistrates, 
probably no stronger instance could be put than that of an 
information on the Game Laws, because it might frequently 
happen, that in administering justice in such cases, ques¬ 
tions of title and other points requiring skill in the law, 
would arise. But Rex v. The Justices of Staffordshire, de¬ 
cides that even in such a case an attorney has no right to be 
present aiding, Assisting, and counselling a party on his 
defence before Magistrates. In the case of Rex v. Borron, 
it was decided, after mature deliberation, that in the inves¬ 
tigation of a charge of felony before a Magistrate, an at- 
t(»rney is only, as a matter of courtesy, permitted, but has 
no right to be present; nor can he comment on the evidence 
so as to apply the law' to it, unless he be requested by the 
Magistrate to give his opinion and advice upon the case. 

Tliere, the application was on the part of the prosecutors 
attorney, W'ho not merely required the Justice to take the 
examination of certain witnesses, but also claimed leave to 
comment upon the evidence, in order to apply the facts to 
the law of the case, which the Justice would not permit 
him to do. From the wliole analogy of the law in criminal 
cases, it should seem that the crown is to have the assist¬ 
ance of counsel, rather than the defendant. {Baffey, J, 

1 apprehend, if a person, under charge before a Ma¬ 
gistrate, has no right to the assistance of an attorney, 
it is clear that the prosecutor has no right to have an 
attorney j)reseut interfering with the investigation). This 
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1822 . question certainly, must be tried on principle, and the 
facts of the case must be considered with reference to that ^ 
principle. In the first place, what was the condition of 
CoLEjiiocE. George Brown before the Magistrates, and in the second, 
what was the duty which the law imposed upon the Magis¬ 
trates when he was brought before them ? If the party 
accused w'as in such a situation as that an attorney could 
have nothing to do, a strong inference would necessarily 
arise, that he had no right to be present at the inquiry. 
The fact is, that Brown was brought before the Justices 
for examination only, and not for trial, and it wat the duty 
of the Magistrates not to satisfy their minds of the whole of 
his guilt, but merely to ascertain whether there were suffi¬ 
cient grounds to put him on his trial. For the first of 
these propositions, it is hardly necessary, on the present 
occasion, to cite any authority, because it can hardly be 
said, that at the time in question, Brown was on his trial. 
Then, as he could not be considered aS standing for his 
trial, what was the duty of the Magistrates on that occa¬ 
sion ? Upon this point the authorities go farther than it is 
necessary to contend. In Daltons Justice, c. l6'4. p. S77, 
it is laid down, tlmt “ if any person shall be brought be¬ 
fore a .Justice of the Peace, and cliarged with any manner 
of homicide, (other than tliat which shall be done in the 
ordinary execution of judgment) as if it were done sc tlefen- 
dendo, or by casualty, which are not felonies, or done by 
an infant, a lunatic, or tlie like ; yet it is tJie Justice’s part, 
and safest for him to commit the offender to prison, or at 
least to join wdth some other in the bailment of him, (if 
the cause will suiler it) to the end the party may be dis- 
iliarged by a lawful trial. The like is to be done where 
any felony is committed, and om; brought before llie Justice 
of the Peace, upon suspicion thevcof, though it shall appear 
to (he Justice that the prisoner is not gnilti/; for it is not jit 
that a man once arrested and charged with felony, (or suspi^ 

CW71 thcu'of) should he dcllicred upon ant/man’s disitelion, 
Wilhouf farther trtal." For till-. ('fonip.:)4, and Lamb 
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are cited. {Bayley, J. Is it law at the present time, that 1822* 
though the Justice is satished that the prisoner is not guilty, 
it is his duty to commit liim for trial ?) It is not neces- 
sary on the present occasion to discuss this proposition, Coleridge. 
but the reason assigned for it is, that it is not fit that 
a man once arrested and charged with felony, or suspicion 
thereof, should be delivered upon any man’s discretion with¬ 
out farther trial.” [[ think that is an authoiity which pro¬ 
fesses too much.] In the same chapter, Dalton enters into a 
discussion as to the competency of witnesses in certains cases, 
and lie says, “ A man attainted of conspiracy or forgery, shall 
not be received to give evidence, or be a witness; but if one 
be brought before a Justice of die Peace, upon suspicion of 
felony, althougii the information against die prisoner shall 
be by such witnesses, yet it i.s safest for the Justice to take 
their information for die king, and to bind them over to give 
evidence, &.c. and to commit the party suspected ; and upon 
the trial to inform the Justices of gaol delivery concerning 
the credit of those witnesses.” The next authority, which 
is entided to veiy great weight, is 2 Hale P. C. c. 14. p. 120, 
where it is laid down, that " If a prisoner be brought be¬ 
fore a Justice of the Peace, expressly charged with felony, 
die Justice cannot discharge him, but must bail or commit 
him, except it should liappcn that no felony has been com¬ 
mitted, or that the fact does not amount to felony.” In IJamk. 

P.C. c. 15. s. 1, it is laid down, “That wherever a person is 
Imought before a Justice of the Peace, upon an accusation 
of Reason or felony, lie must be either bailed or committed, 
unless it manifestly appear, that no such crime was com¬ 
mitted, or that the cause for which alone the party w'as 
suspected, was totally groundless, in which cases onlj/ it is 
lawful to discharge him without bail.” The same doctrine 
is laid down in 4 Blackstone's CommentarieSf c. 22. p. 290, 

All these authorities are founded upon the statutes 1 & 2 P. 

Sf M. c. IJ, but it is not to be supposed that those statutes 
were intended to enlarge the powers of Justices of the Peace. 

It appears from reference to those statute.s, and to Lam- 
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182S. hard and Staundjord, that they were the result of much 
consideration on the subject, and that they were passed 
for remedying the abuses which had grown up in allow- 
CoLEBiDCE. jug persons to be improperly admitted to bail under the 
statutes 1 Ric. S. c. 3, and S Hen, 7. c. 3. What then are 
the duties which the Justice is retjuired to discharge by 
1 & 2 P. M. c. 13. First, as to the examination; by s. 4. 
he is to take the informations of them that bring the pri¬ 
soner before him, of the fact and circumstances of the 
felony, and tlie same, or as much thereof, as shall be 
material to prove the felony, shall be put in writing, and 
then he is to certify the examination so taken at the next 
general gaol delivery, to be hulden within the limits of his 
commission. It is quite clear, therefore, what the duty of 
the defendants was in this case. What is the Justice to 
certify ? He is to certify so much as is material to prove 
the felony, and there can be no occasion for any additional 
evidence, for it is put alternatively in s.t5. of the statute, 
which gives directions to the Coroner what he shall do in 
certain cases. The Coroner by that section, is to put in 
writing, “ the effect of the evidence, given to the J ury, be¬ 
fore him, being materialand Lord Hah\ in bis P. C. 
b. 2. c. 8. p. (il, points out the ditference between the 
examination to be taken by the Coroner and that by the 
Justice. He sa}s, that hyl&i2F.S^M. c. IS, “'Fhe 
Justices of the Peace aie to put into W'riling the inform¬ 
ations against the felon of the fact and circumstances 
thereof, or so much thereof as shall he material to prove 
the felony \ but the Coroner is to put into writing, the effect 
of the evidence given to the Jury before him, being material, 
without saying so much as is material to prove the felony, 
but the whole evidence given, whether to prove or disprove 
the felony.” In cap. 22. p. 157, the same learned writer 
again reumrlcs upon the difference between the Coroner’s 
Inquest and the Grand Jury. The Coroner is to hear both 
sides, and receive evidence from every quarter, but the 
Magistrates are not to do so, for he says, “ The Coroner’s 
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Inquest may, and must hear evidence of all hands, if it be 
offered to them, and that upon oath, because it is not so 
much an accusation or an indictment as an inquisition or 
inquest of office quomodo J. S. ad mortem suam devenit, 
though it be also true that the offender may be arraigned 
upon that presentment. But the grand inquest before 
Justices of the Peace, gaol delivery, or oyer and terminer, 
ought only to hear the evidence for the king, and in case 
there be •probable evidence, they ought to find the bill, be¬ 
cause it is only an accusation, and the party is to be put 
upon his trial afterwards.” Could an attorney at that time 
have claimed admission to the Justice’s room as a matter of 
right, upon the examination of a person accused of a crime 
In the first place, at that time, there was no process to 
bring the witnesses before tlie Magistrate who conld speak 
on behalf of the prisoner, because the examination was 
confined to such as were witnesses for the Crovin, and even 
then the Justices v»ere not bound to go through the whole 
examination, inasmuch as they were only required to take as 
much evidence as they should think material to prove the 
felony, and certify the same to the Justices of oyer and ter¬ 
miner. If the prisoner liad brought witnesses before the 
Ma gistrales at that time, to prove his innocence, it seems 
exceedingly doubtful whether the Magistrate could have 
sworn them, and if he could have done so, it seems still 
more doubtful, whether be could have received their evi¬ 
dence; and supposing he had ceitided the whole of the 
evidence for the prisoner, it would be no use to him after¬ 
wards upon his trial. It viould result from this examination 
upon oath before Magistrates, that if the witnesses for t|ie 
prosecution afterwards died or were unable to appear at the 
trial, their depositions would probably be used as evidence. 
That consequence, however, would not follow in the case 
of witnesses for the prisoner, whose evidence could not be 
received upon oath, and they must have been produced 
again in order to state the facts within their knowledge at 
the trial. If an attorney could not at that time have 
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claimed the right of being admitted to assist a prisoner 
during his cxaniinution, what authority is there for saving 
that the right has been since acquired? Certainly no statute 
law has given it, nor has any legal decision recognised 
it, incidentally. Had any such right ever been sup¬ 
posed to exist, it seems extraordinary that the attention 
of the legislature should never have been called to the 
subject, if it were thought necessary tliat his presence 
should be allowed. Several statutes have since passed re¬ 
specting prisoners charged with offences before Magistrates, 
and such a right has never been in the remotest degree recog¬ 
nized. 7’lie statute .31 J'Jiz. c. 4, an act against the embezzling 
of armour, recognizes the right of a prisoner charged with an 
offence under that act, to make such lawful proof as he can by 
lawful witness or otherwise for his discharge and defence; 
Vuit that clearly means the defence of the party upon his 
tiial. Then follows the 4 Juc. 1. c. 1, which relates to the 
trial of felonies committed by llnglislMicn in Srot/iiud. 
Botli these statutes are commented upon by Lord Coke, 
in his 3d Inst. c. 2,2, p. 79; and though the latter statute 
.speaks of witnesses to be examined on oath for the 
better clearing and justification of the party accused, this 
clearly nn ans to refer to his trial before the Jury. Then 
the statute I Anne, stat. 2. c. Q, introduces a general pro¬ 
vision for allow ing the w itnesses, on belialf of the prisoner, 
to give their evidence upon oath; but that statute speaks 
expressly of witnesses sworn upon the trial of llie party. 
It seems, therefore, to be extraordinary that the attention 
t)f the legislature having been so often drawn to the situa¬ 
tion and circumstances of a prisoner, under accusation be¬ 
fore Justices of Peace, and so many commentators having 
remarked upon these statute.s, not a word is to be found 
respecting the ligiit which is now claimed by the plaintiff. 
If, therefore, it be correctly assumed that the examination 
of a prisoner before Justices of Peace is only an examina¬ 
tion preparatory to trial, it then becomes a fit matter of 
inquiry as to what i.> the nature of the proceedings before 
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the Grand Jury, to whic|,i the examination before a Magis*' IQ*23. 
trate is exceedingly analogous. Is there any such examina- 
tion as that contended for in this case, before the Grand 
Jury? Is the prisoner, then charged by indictment, allowed Coleriugb. 
counsel or attorney to discuss the question of his guilt or 
innocence ? Is he allowed to examine witnesses on his be¬ 
half to prove his innocence ? Certainly not. The invari¬ 
able practice from the earliest time is directly the contrary. 

In the absence, therefore, of any authorities upon the sub¬ 
ject, it is a fair ground of reasoning from analogy to the 
proceedings before a Grand Jury, that no such right ever 
existed, or was conceived to be compatible with the due 
administration of Justice. The case of the Grand Juiy is 
precisely analogous to this, and in that none of these privi¬ 
leges are allowed. If this be so, upon principle, what is 
to distinguish the one case from the other, and what suffi¬ 
cient reason can be urged why the same privilege should 
not be allowed in •both? It is a hardship, or not a hard- 
f>hip, that the prisoner, when under examination before a 
Justice, should not be allowed the assistance of an attorney. 

What is the magistrate to do? The law says, that tlie 
magistrate is to act at his own discretion, and he is not to 
clischarge the prisoner except where the accusation is totally 
groundless. — [ISest^J. And even where there w^as no 
ground for charging him, it was formerly doubted whether 
the Justice ought not to take bail.— llayley, J. The pri¬ 
soner, it may be said, has a right to cross examine the 
witnesses brought against him.— Abbott, C. J. But then 
perhaps he wants prompting.]—^The magistrate holds an 
equal hand, and examines into the nature of the accusa¬ 
tion brought against the prisoner, sifts it to the bottom, 
and endeavours to ascertain whether there is sufficient 
ground for a commitment. In this he acts upon a sound 
discretion, and according to the best of his judgment. He 
is to judge what is, and what is not a probable cause fur 
cominitmeiit. The magistrate must be presumed to know 

VOL. li. 


G 



98 


CASES IN THE KING’S BENCH, 


ia-22. 

Cox 


Coi.EKI»Ge. 


his duty, and even in a case where the charge is doubtful 
he will adopt the same course, and it will be for him after;^ 
wards to answer for his conduct if he acts improperly. 
7'he magistrate knows that he acts at his peril. Supposing 
it to be established, that the magistrate proceeds merely 
upon a prima facie case, and that the fact of the commit¬ 
ment of the prisoner produces a prejudice against him on 
his trial, it will be for those who contend that they have 
a right to this privilege, to shew that some more substan¬ 
tial advantage will be gained on the other side. But this 
case must be argued Oii a still broader ground, in order to 
entitle the plaintiff on this record to judgment. Jle must 
contend not merely that the magistiates have a disci'ctiou 
whether they will or will not admit an attorney to act on 
behalf of a prisoner, under exaniiiiatioii before them, but 
he must insist that they are bound to admit his presence, as 
matter of right, or else they subject themselves to an action. 
Now on which side would the convenience or inconvenience 


be felt by allowing ibis privilege ? In what state would tire 
police of this country be, if this were law ? It is not 
necessary to assume that an attorney would appear before 
a magistrate for any improper purpose; but if an attorney 
is entitled to appear in the justice-room on behalf of a pri¬ 
soner, the same privilege must be extended tu all other 
persons who profess any skill in or kiiowledgcj of the law, 
and n.s.suine the right of assisting the prisoner in his defence. 
'I'hc magistrate cannot know who is or who is not an ad¬ 
mitted sworn attorney, fie must therefore be bound to 
throw the door of the justice-room open to every person 
w'ho chooses to call himself an alloniry, and he is not com¬ 
petent to judge of his claim to the title. Then it follows 
as a consequence, that the justice-room must be considered 
as a Court of Justice, open to all the public. Wiiat then 
would be the effect if the right were conceded to tiiat ex¬ 
tent? And yet the plaintiff must carry the argument to 
that extent, and must convince the Court that the right is 
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coiiinioii to all persons before he can be entitled to judg- 1822. 
ineiit. Ill order to tiy the consequences which might 
result from such a privilege, let the case be put of a 
desperate gang of poachers, one of whom only is taken Colcuidcb. 
into custody, and brought before the magistrate, the ends 
of public justice might be totally defeated by allowing the 
pr<\sem e of a stranger during the examination of the pri¬ 
soner. The attorney or any other person who assumes that 
character, by being allowed to hear all the evidence, might 
be able to put it out of the power of the Justices to arrest 
the other oflenders. Suppose another case, certainly of 
not frequent occurrence, but in the investigation of which 
the greatest secrecy might be required in order to attain the 
ends of public justice, namely, the case of high treason. 

C)nc of the conspirators may be in custody, and it may be 
of the utmost importance that a secret examination of that 
person should take place; but this would be utterly de¬ 
feated if the magistrates are bound to admit every person 
St} ling himself the legal adviser of the prisoner, and claim¬ 
ing to be admitted in that character. Where then is the 
hardship of denying this privilege ? The only hardship is 
that which necessarily results from the imperfection of 
human laws; to which, under all circumstances, the sub¬ 
jects of tlie kingdom must make up their minds to submit. 

It must be assumed that in nine cases out of ten the pri¬ 
soners brought before magistrates are justly sus]>eeted of 
the crime imputed to them—a suspicion arising either from 
their imiiscrction, or their unequivocal acts, which admit of 
no doubt. It rarely happens that a perfectly innocent man 
is placed in such a situation. In all liiimau probability he 
has been guilty of some indiscretion which subjects him to 
suspicion ; but the magistrate, in the honest discharge of 
his duty, will investigate the case, and, if he sees no pre¬ 
tence for the accusation, he will discharge the prisoner, or 
he will commit him, taking upon himself all the responsi¬ 
bilities of the act. But is the prisoner the only person 
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who is to be considered in these cases; and is the magis¬ 
trate, in the proper discharge of his duty, entitled to no- 
protection ? The magistracy of this country are surely en¬ 
titled to some consideration. They come forward to do 
their duty in an arduous and respopsible situation, unpaid 
and unpurchased; they gratuitously devote a great deal ot 
their time to the service of the public; the criminal law of 
the country has become extremely intricate; and if they 
are to be perpetually exposed to captious actions for every 
mistake they make, the consequence will be to drive out 
of the commission of the peace those very persons whom 
it is most desirable for all parties should discharge the du¬ 
ties and office of a magistrate, namely, the country gentle¬ 
men, possessing characler, fortune, and property in the 
kingdom. On these grounds it is safest to deny this as a 
matter of right, and leave it to the magistrates themselves 
to say in what cases they will permit the presence of an 
attorney, or other professional person, "during their pro¬ 
ceedings. 

Denman, C. S., in support of the replication. By the law 
of the land a person, under accusation for a crime before 
Justices of the peace, lias a right to have the assistance of 
an attorney to give him counsel and advice, with a view to 
bis defence. \^jlbhott, C. J. Inform us what is an attorney. 
V\ hat part of the character and office of an attorney relates 
to the subject now under consideration ? First define to us 
what is an attorney.] If this case is to be argued upon the 
precise legal definition of an attorney, then cadit quazstio. 

J. As applied to a Court of Justice, a person 
who has a right to appear for another, and to conduct his 
business in his absence, is what is properly called an attor¬ 
ney ; but that is not so in criminal cases.] The argument 
for the plaintiff is, that the prisoner under accusation has 
a right to have the assistance of counsel or attorney during 
Jiis examination. {Abbott, C. J. Then you must say that 
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the plaintiff attends as counsel or advocate. Being in fact 
an attorney of this Court makes no difference in the case. 
If the argument applies to him, it may apply to any other 
person who is skilled in the law, and is competent to give 
legal advice and assistance to the party accused. It is not 
the proper business of an attorney, in his character of at¬ 
torney, to attend in criminal cases before a magistrate. 
Any other person equally competent to perform the same 
duty may have an equal right.] The case of an attorney 
and of counsel would stand on a different footing from 
that of other persons; the former is an officer of this Court, 
if he misbehaves himself, he is liable to the summary pro¬ 
cess, and is subject to the discretion of the Court; and 
therefore there is some security for his good behaviour, 
and the honest discharge of his duty. ISo such circum¬ 
stances attend the situation of any other subject of the king¬ 
dom. When the question shall arise whether a person who 
is not an attorney, and who does not state himself to be a 
professional man, well skilled in the law of the land, may 
claim the right of assisting an illiterate person who may 
have the misfortune to labour under an unjust accusation, 
then it may be for the Court to inquire, upon what footing 
his rights are to be considered. But the case now under 
deliberation is that of a party who is an officer of the 
Court, who is admitted to be a person capable of giving that 
assistance which is required by the individual accused, his 
client, who, under such circumstances, might be exposed to 
the utmost oppression, upon the very principle which it has 
been found necessary to argue the case on the other side. 
All the impressions tliat have taken place upon this subject 
have resulted from the old authorities to which reference 
had been had, autlioritics against which any lawyer at the 
bar, at the present day, W'ould feel ashamed to argue. The 
mere statement of them to the Court is sufficient to ex-»- 
plode them for ever. The dictum in Daltons Justice, upon 
which the whole of the argument on the other side was 
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founded, ought never again to be mentioned as an authority 
in a Court of Justice. In that work, p. 377, it is broadly 
stated, that the mere suspicion of felony, though it shall 
appear to the Justice that the prisoner is not guilty, binds 
him to commit the man for trial. Is such a doctrine as 
that to be endured at the present day for one moment in a 
Court of Justice ? If it is, it must necessarily lead to the 
most enormous inconvenience and injustice. Such autho¬ 
rities may perhaps have given some colour of foundation 
for those impressions which have obtained with respect to 
the power of magistrates, but which no state of the com¬ 
mon law of this country ever vested in a Justice of the 
peace. In the same book it is also laid down, that a 
person who makes a deposition, although he shall be iida- 
mous to the knowledge of the magistrate, and though he 
be not a fit witness to be heard iu a Court of Justice, vet 
shall the Justice receive his infornuition for the king, and 
bind him over to give evidence against the jlartics suspected ; 
so that the. party accused is not to have legal evidence 
against him, but the Justice is to receive .such evidence for 
the king, as none of the king’s courts would receive in sup¬ 
port of an accusation against any of his subjects! No such 
j)rinciplc of law is to be found in Ettgiand, and until some 
more respcctabh; authority is quoted for such a proposition, 
the mere denial of the exi.stt‘nce of any .such principle is 
sufficient. Sncli questions Ijave very .seldom been brought 
under the consideration of Courts of Ju.stice, and almost 
every thing upon it rests on dicta and general impression.s 
as to the power of magistrates expounded by such vvriter.s 
as Dulfofi. The opinion expressed by the Cf»urt in Rex v. 
ErisKeU{(i) i.s not unwortiiy of consideration; for in that 
(ase doctrines winch arc now universally exploded, as being 
utterly inconsistent with the first principles of justice, even 
in i ivil us well as criminal proceedings, were maintained by 
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two of the most learned Judges who ever set upon the 
llench. This vi'as the result of impressions not supported 
by any authority ; and as those doctrines were over-ruled by 
Rex V. Billon with liarrowgate{a) and Hex v. Newnham 
Courtney so the doctrine quoted from Dalton, which 
places every man in th*e country at the mercy, not of the 
magistrate (for he is assumed by this argument to have no 
discretion), but at the mercy of any corrupt and infamous in¬ 
dividual who might think proper to make a positive oath that 
a felony had been committed by him, must, when examined, 
share the same fate. Tlic two cases which have been cited 
are Rex v. The Justices of Staffordshire, and Rex v. Borron. 
In each the application was fora criminal information, found¬ 
ed upon a suggestion that the magistrates were iiiduenced 
by a corrupt motive. In Rex v. The Justices of Staffordshire 
tile proceeding before the magistrate was upon a conviction 
Milder the Game Laws. When that case was before this 
Court two of i4s members were absent, the Lord Chief 
Justice and Mr. Justice Ilolroyd. Tlie ca.se was not de¬ 
cided upon any deliberate consideration, but one of the 
learned Judges did undoubtedly lay it down, that a party, 
upon a summary conviction before a magistrate for an 
offence which was to deprive him of his liberty, might be 
conducted without having an attorney on behalf of the 
deleiidant. It is submitted, however, in the first place, 
that such an expression of opinion was perfectly unneces¬ 
sary in the decision of the question then immediately before 
the Court. That was a motion for a criminal information; 
and it is settled, that however erroneous or illegal the 
conduct of a magistrate may be, if the.re is no improper 
or corrupt motive imputed to him, the Court will never 
grant the rule. It was enough in the decision of that 
ca.se for the Court to say, here is no improper motive 
imputable to the magistrate, and tlierefore we will not grant 
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1822. application;” but surely the Court will pause, when a 

man is to suffer penalties upon a summary conviction upon 
p. the oath of a single witness, before they lay it down as a 
CoL£RiD6B. general principle, tliat tlie party, under such circumstances, 
has no right to the counsel and assistance of a legal adviser. 
It is hardly necessary to put instances in which such a prin¬ 
ciple might operate with the most oppressive hardship and in¬ 
justice, For example, suppose a case under the late smug¬ 
gling act, 57 Geo. 3. c. 87, which subjects the offender to 
a penalty of 100/., and renders him liable to be confined in 
custody for five years in his Majesty’s naval service, and 
this too upon the adjudication of a single magistrate, upon 
the oath of a single witness. Will tlie Court lay it down, 
that where a party is exposed to such perilous conse¬ 
quences, and where many important questions may possibly 
arise, he is to be so atfected without the opportunity of 
being heard by some legal adviser, who may be at hand to 
render him his counsel and assistance.^ 6urclv the Coint 
will pau.se and hesitate before they lay down such a doc¬ 
trine on the authority of Rex v. The Justices of Stojford- 
shire, where the suggestion of the Court was not necessary 
to the decision of that case. The leanied Judge (Vat/ki/, J.) 
is reported to have said, “ that an attorney has no right to 
be present in the justice room during the examination; his 
presence would only produce confusion and irregularity in 
the proceedings of the magistrates,” Tlie same learned 
Judge said, that perhaps counsel might have attended, 
though an attorney had no such right.” To that it may be 
said, that such a privilege would, in many cases, be abso¬ 
lutely useless; for it might happen that counsel could not 
be procured. In such cases the parties offending are taken 
to the nearest Justice on the coasts of the kingdom, remote 
from such professional assistance. For instance, suppose a 
man charged with smuggling on the shores of Lincolnshire, 
where could he procure the aid of counsel to defend him 
from the penalties denounced by the act alluded to : As 



michai:lmas term, third geo. iv. 105 


to the case of Rex v. Borron, that is inapplicable to the 
present question. In that case the attornev claimed the 
right, not merely of calling witnesses to prove certain facts 
in support of a prosecution for felony, but to comment 
upon, and to apply the law to those facts; and he called 
upon the Justice to rel^rse him this privilege at his peril, 
thereby endeavouring to interfere with the duties which the 
law had imposed upon the Justice himself. Surely that 
case is perfectly distinguishable from the present. This 
is not a question relating to the party prosecuting, but to 
the party prosecuted, and the privilege now claimed under 
the circumstance of the particular case, is one which must 
be applicable to all cases of a similar nature. The right 
contended for in this case is, that every man under accusa¬ 
tion before a Justice of the Peace is entitled to counsel 
to assist him in the cross examination of the witnesses who 
are brought against him, and of demonstrating to the ma¬ 
gistrate by such means, that he ought not, in the exercise 
of a sound judgment, to commit an innocent man for trial, 
and thereby subject him perhaps to many months unjust im¬ 
prisonment. It seems to have been assumed on the other 
side, that the magistrate has a right to exercise the pow'er of 
examining the prisoner himself in secret. For this no au¬ 
thority can be cited. No magistrate has a right to take a 
prisoner into a room by himself, and there endeavour to 
extract from him any facts or circumstances v\ hich may tend 
to his conviction. Some unquestionable authority must be 
adduced to establish so extraordinary a proposition. As a 
measure of police, indeed, the magistrate would be justi¬ 
fied in entering into a private examination of any person for 
the sake of tracing and finding a clue upon w'hich afterwards 
tlie witnesses may be examined in a regular way, and their 
depositions taken down in w'riting; and if the depositions 
are to be taken in a regular way, they are to be taken in 
the presence of the prisoner. [Abbott, C. J. All previous 
inquiry must be extrajudicial, and only necessary to enable 
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the magistrate to issue his warrant.] That is the distinction 
contended for. When the prisoner is brought before the 
magistrate, he has a right to .see the witnesses whilst they 
are under examination, and of hearing their testimony deli¬ 
vered fronj their lips. After such^ examination he has a 
right to communicate all that has passed to his attoniey, or 
other legal adviser, who may be retained for his defence, 
for the express purpose of meeting it by contradictory 
evidence. But it is also essential to justice, that he should 
be enabled to communicate with his legal adviser while the 
examination is going forward, and to avail himself of his 
assistance in the hour of peril and alarm, lest the agitation, 
which an innocent man may feel even under an unfounded 
charge, should betray him into imprudent expressions; and 
the danger of his fabricating a defence applies equally as 
an objection to his own undisputed privilege of being pre¬ 
sent and hearing the cjvidence against him. Another reason 
for this open inquiry into the circumstanePs of the case is, 
that no opportunity shall be afforded of bringing fabricated 
evidence hereafter against him in support of the charge 
when he is put upon his defence. The extra judicial exa¬ 
mination w'hich has brought the prisoner before the magis¬ 
trate may be secret: but when he is there the proceedings 
become judicial. They are properly so described, because 
upon the decision of the magistrate depends the liberty, per¬ 
haps the life, and certainly the character and repututioii of 
the prisoner. That the proceedings of the magistrates are 
judicial seems necessarily to result from the operation of 
the very statutes to W'hich reference has been made in argu¬ 
ment on the other side. The statute of Philip and Mari/ 
does not in itself make the depositions taken before the 
Magistrates evidence upon the trial; but from ancient times 
they have been admitted as evidence. The principle upon 
wUieli they are admitted, is, that ihev are neccssaiilv taken 
in ilk; presence of the prisoner himself; he has the op- 
poilimiiv of hearing them, and the right of cross examining 
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the witnesses at the time they give their depositions. Tlie 
w'ords of the statute of Fhiiip and Mary imply the pre¬ 
sence of the prisoner, before the Justice, during the exa¬ 
mination of the witnesses; for it enacts, that when any 
prisoner is brought before him on a charge of felony, he 
shall take the examination of the prisoner, and the informa¬ 
tion of those who bring him, of the fact and circumstances 
thereof, and he js to put the same, or as much thereof as 
shall be material to prove the felony, into writing.” This 
ciiactniei»t is most certainly inconsistent with a secret exa¬ 
mination. The prisoner is not to be induced to confess his 
Clime, nor to be sifted of facts which may afterwards be¬ 
come evidence against him. He is present for the exj)rcs.s 
purpose of cross-examination,—a real and effective cross- 
examination, such as a skilful adviser may conduct or 
suggest; not such an ignorant course of proceeding as may 
ensnare and tend to convict him. All that the statute 
lequires is, that *thc magistrate shall take in writing tlu^ 
fact and circumstances of the case, or as much thereof as 
shall be material to prove the felony; that is, to prove the 
circumstances of the case, and to prove that there is enough 
to found the warrant of commitment; but he is not arbi¬ 
tral ily to follow the directions of Dalton, and to commit 
the party for trial, though he is perfectly satisfied of his 
innocence. The passage which has been cited from iiari'- 
kins P. C. c. 15. s. 1. assumes this right in the Magistrate, 
of exercising his own judgment upon the case; for lie sa}.s, 
“wherever a person is brought before a Justice of Peace 
upon an accusation of treason or felony, he must be either 
bailed or coininitled, unless it manifestly appear that no 
such crime was committed, or that the cause for which alone 
the party w'as suspected was totally groundless.” Putting 
the present case upon that proposition, it must become a 
question before the Justice, whether the charge docs or does 
not iimount to a felony. It nuiy then become competent 
lor the prisoiiei to dicw that tliiie is no just groinu! lu 
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point of law for the charge of felony, and that there is no 
cause of suspecting him of such a crime; but how is a 
poor ignorant man, who is perhaps subjected to the mali¬ 
cious charge of an enemy, to he able to avail himself of 
that advantage, unless he has the aid of a legal adviser, 
capable of assisting him in discussing the question before 
the Justice? Surely in such a case he is entitled to the 

assistance of a person skilled in the law, J. Or 

else you must have a magistrate who k.iows his duty, and 
can discriminate what is and what is not felony.] A magis¬ 
trate, in the honest discharge of his duty, may make a very 
gross mistake in point of law. His duty docs not require 
him to decide finally upon the guilt or innocence of the 
party, but he is to be satisfied upon the evidence in point 
of law, that a felony has been committed. For this pur¬ 
pose, he may require witnesses to be examined for the 
prisoner as well as for the prosecution, in order to satisfy 
his mind that the facts amount to a feleny. In this very 

case that was the object of Uie magistrates, for they dis¬ 

charged the prisoner for the purpose of allowing him an 
opportunity of bringing his witnesses on a day specified, in 
order to shew that no felony had been committed by him; 
and then it w^as that the plaintiff' on this record, attended for 
the purpose of laying the evidence of those witnesses before 
the magistrates. It is not necessary in the present case to 
contend, that the plaintiff would have been at liberty to 
make any statement by way of argument before the magis¬ 
trates, or even to examine tlie witnesses, but it is contended, 
that he is at liberty to suggest to the party under accusation 
what may be fit or proper to he done in order to induce the 
magistrates to order his discharge. With respect to the 
distinction between an attorney and a counsellor, there is a 
case in Skinner, in which the distinction is denied. In that 
case there was a covenant for executing such conveyances 
and assurances as the counsel should advise and require. 
Am attorney only was consulted, and the Court held, that 



109 


MICHABLHAS term, third geo. IV. 

stifficient to satisfy the words of the covenant. There is no 1B*22, 
nragic in the word ** counsel.'* The attorney is the only coun- 

C'ox 

sel that can be procured in remote parts of the country. In ^ 
hondon, undoubtedly, counsel may be obtained at any time, Ck>tEHipoR. 
because they are on thq, spot in attendance upon the Courts 
of the metropolis, without any of the iucouveiiiences appre¬ 
hended, but that is not so in the country, and, therefore, a 
jjrisoner in such a situation, is obliged to procure the best 
counsel he can, namely, an attorney, who, from his Knowledge 
of, and experience in the law, may be of service to him during 
his examination. In the case alluded to, the Court drew a 
distinction between an attorney and otlier persons not in the 
profession, for they said, that if it had been a physician, or a 
clergyman, that would not do, but an attorney has Jaw 
enough in him to give counsel if the party chooses to abide 
by it. The defence of prisoners at all the Quarter Sessions 
throughout the country was, w ithin these few years, exclu¬ 
sively confided to attomies; it is still so in many places. 

Uliese examinations which take place before magistrates 
are actual evidence against the prisoner on his trial, in 
case of the death of the witnesses, or tlieir inability to 
travel to the Assizes. Is it to be said then, that a pri¬ 
soner is to be affected, perhaps in his life, by the deposi¬ 
tions given against him before a magistrate, unless he has 
the opportunity of cross examining the witnesses with the 
aid of legal advice, when they give their depositions, those 
depositions being afterwards receivable as evidence against 
him in the cases mentioned ? In a case which recently oc¬ 
curred at Leicester, where two individuals were charged 
wdth a murder, and the alleged guilt of the prisoners, de¬ 
pending very much upon the deposition of the deceased, 
the learned Judge was of opinion that as the magistrates' 
clerk did not take the deposition with perfect accuracy, 
it was not receivable in evidence, [iies/, J. I would not 
receive the examination in evidence, because it was not 
taken in the words of the witness.] That recognizes the 
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distinction which is to be drawn in these cases, namely, that 
the examination cannot be taken unless in the presence of 
the prisoner, in order that he may hear what is said, and 
have an opportunity of cross examining the witness. 
[Best, J. In the case you allude Jto, it was the declara¬ 
tion of a dying man.] Hut the principle w'ould be ju.st 
the same. It has been doubted by a very learned Judge 
iChnmhre, J.) whether the mere reading over the de¬ 
positions which have been taken, to a prisoner when they 
W’ere not taken in his presence, w'ould be sufficient. That 
doubt, however, has been removed by the decision of a 
leading case, and it has been held, that the reading over the 
depositions to the prisoner is equivalent to an examination in 
his presence. [Bai/laf, J. The witnesses being present at 
the lirne, so that if the prisoner wished to put any ques¬ 
tion upon the examinations, he might have an oppor¬ 
tunity of cross-examination.] But suppose the piisoner 
charged, has not the human voice,—is ’’deaf and dumb, 
or suppose the case of a foreigner, who is utterly ignorant 
of the English language, or suppose, as in this very 
case (for the demurrer has admitted it), this man is so 
ignorant and illiterate, as to be unable to protect himself 
from the consequences of the accusation, and cannot avail 
himself of the opportunity of cross-examination, of what 


advantage w'ould the privilege be to him without legal ad¬ 
vice .f* [Bayhy,i. He may suggest any question he may 
think proper to the magistrate, who will put it for him.] 
It is to guard the prisoner against the consequences of his 
own ignorance, that legal advice in such a situation becomes 
necessary. When he is attended by an attorney, the latter 
receives his confidential communications as to the real state 
of the facts, and the attorney deals with those facts accord¬ 
ing to the principles of law; and if in his judgment and 
experience, he thinks the prisoner ought to remain silent, and 
reserve his defence until the day of trial, he will so advise 
him. [Bnyhy,^, 1 have no doubt that a prisoner against 
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wlioiii a charge is brought, may suggest to the magistrate 
any question in the cross-examination of the witnesses, 
which he thinks will be of benefit to him.] Such a pri¬ 
vilege, perhaps, might operate in the case of an ignorant 
and illiterate man, to his prejudice. The argument urged 
to tlie Court is, that the prisoner is entitled to have his 
attorney in attendance upon him, in older that he may have 
the benefit of his counsel and advice as to the course proper 
to pursue. An illiterate man, unprotected by legal assist¬ 
ance, may imprudently suggest a question to the magistrate, 
which may turn the balance against him, and the prejudice 
resulting from his indiscretion, may strongly operate to his 
dit.ad\aiilage when he comes to the trial. In the very bc- 
giinhng of a prosecution against a prisoner, there seems no 
good reason why he should not have the same protection 
wliirh the law allows him on his trial. in a Court of 
.lustice, the prisoner has an undoubted right to have the 
assistance of cotRiscl and attorney iu conducting his defence. 
7'lie utmost skill and ingenuity may be necessary to demon¬ 
strate innocence, and rebut a false charge; and if he be an 
innocent man, he ouglit, in limine, to have the same sort of 
assistance, in order to avert that unmerited punishment to 
which, perhaps, the injudicious and erroneous commitment 
of the magistrate may subject him. It has been assumed, 
that the case of the Coroner is distinguishable from that of 
the magistrate, but that is not so. The duties of each aie 
in principle the same. The duty of the Coroner is to en¬ 
quire whether A. B. or C. or any body, has been guilty of 
a particular offence against a particular individual. On such 
an inquisition there seems to be no doubt that counsel might 
attend on behalf of the party likely to be afiected by the 
proceedings. The Coroner’s is an inquest of office, and if 
counsel may attend before the inquisition, there is no good 
reason w'hy the same privilege should not be extended to a 
case before magistrates. J. The Coroners’ In¬ 

quest is in the nature of a Grand Jury; it is iinpaimeled for 
the specific purpose of ascertaining the particular cause of 
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the death of the deceased, and this is to be done on view of 
the body. Bestf J. The Coroners* Inquest makes a present¬ 
ment upon which the Justices of gaol delivery will after- 
W'ards act judicially. The inquisition is equivalent to the 
finding of a Grand J ury.] In the case where tlie deceased 
is supposed to be felo de se, there can be no doubt that the 
representatives of the deceased may attend by counsel, in 
order to avert the consequences of such a finding by the 
inquest. If counsel then have a right to attend before the 
Coroner on behalf of persons remotely interested, a fortiori 
he has a right to attend before the magistrates for the pro¬ 
tection of the i>arty brought into jeopardy by the accusa¬ 
tion. 

AdolphuSt amicus curiae, referred to Hardee's case (a), as 
an authority to shew, that the Coroner is to hear the evi¬ 
dence on both sides on an inquisition super visum corporis. 
He mentioned, that on a recent occasion {b) he had looked 
into the authorities, as to the right of counsel to attend 
before a Coroner’s inquest, and that he had in far t himself 
attended several successive days as Counsel upon the in¬ 
quisition alluded to. 

Denman, C. S.—In order to support the argument on 
the other side, it was found necessary to resort to old dicta 
of doubtful authority in order to support an argument, 
which is in opposition to every sound principle of justice, 
good sense, and humanity. In no book of authority can 
any thing be found which militates against the privilege now 
claimed. It has been the general practice on almost all 
occasions, at least tacitly, to acquiesce in the right of a 
counsel or attorney to attend the examination of a prisoner 
before magistrates. Before the Coroner, the right un¬ 
doubtedly exists, and it would be contrary to the spirit of 

(a) 2 Sid. 90. life on the occasion of Queen Caro* 

{It) lii(|ncst upon the body of a line’s funeral in 1B21. 
pel son iiaiiied Unney, who lost hU 
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justice if it were denied. Amongst other duties of the 1B22, 
Coroner’s Inquest, they are to find whether the party sup- 
posed to have caused the death of the deceased, has or has 
not fled; and that question is always put to the jury, and Coleiudcs, 
if the Coroner did not ,do so, he would be finable. Upon 
an issue of that kind, therefore, there can be no doubt 
that counsel would have a right to attend on behalf of the 
party. [ Hayle^, J. This distinction is to be taken in the 
case of the Coroner’s inquisition; if the inquest is travers¬ 
able, then there appears to be no right to have counsel, 
but if it is conclusive, the party has a right, before he is 
concluded, to have his counsel attending on his behalf.] 

I'hen the same principle would apply to proceedings before 
Justices, under penal statutes, which are conclusive, where 
no appeal to the Sessions is given; but in the case of 
Hex V. The Justices of Staffordshirey it was distinctly laid 
down, that even in proceedings under penal statutes, an 
attorney has no Tight to be present in the justice room. 

[Hayley, J. That case is not to be considered as the 
solemn decision of the Court. The opinion there ex¬ 
pressed, upon this point, was merely the obiter dictum of 
a single .Judge, to which 1 pay no respect. Abbotty C. J. 

An observation thrown out by a Judge merely in the course 
of argument, is not to be considered as conclusive of the 
case, and ought not to be urged as a solenm decision.] But 
it is on tiiat dictum that the defendants argument depend.^. 

[Best, J. Wlien a man is put upon his trial, the practice 
is first to inquire whether the prisoner be guilty or not 
guilty, and then if he be found guilty, to inquire whether 
he had fled. Abbott, C. J. That was always done upon 
the first arraignment before the Jury. The clerk, of ar¬ 
raigns first charged the Jury to inquire whether the pri¬ 
soner was guilty or not guilty; and second, whether he 
had fled, llayley, J. That W'as the invariable practice on 
the Western Circuit, and used to be such on the Midland 
Circuit.] ITie nature of the proceedings in this particular 
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1822. case shews, tliat there was to be an hearing judicially 
before the magistrates. They were to decide whether or 
^r.* amounted to a felony, and for that purpose 

Coles inr.G. they required witnesses to be examined on both sides. It is 
said to liave been doubtful, whether, before the statute of 
jinne, c. f}, any witness for the prisoner, even upon his 
trial, could be examined, though Lord Coke (a) did not 
entertain any. In consequence however of early impres¬ 
sions, an act of parliament was deemed necessary, to enable 
the prisoner to have witnesses sw'om in his behalf, even in a 
rase of life and death. In this particular case the party is 
bronglit before the Justices on a charge of felony, and the 
magistrates theniselves appoint a day on which he is to a|>- 
pear with his witnesses to prove his innocence. 'Hie time is 
j>refixed for that purpose ; and the question is, w'hether the 
witnesses are to attend under circumstances which might 
make their examination completely unavailing. 

C. J. In this case it does not appear from the pleadings, 
that the plaintiff was to be present for the purpose of 
cross examining the witnesses for the prost'cution, but to 
conduct the examination of the prisoner’s w'ltnesse.s.] He 
was to do both; for the plaintifl 's replication says, “ that 
he was retained by the prisoner to assist him with iiis coun¬ 
sel, skill, suggestions, and advice, in making his the said 
(u’Ofge lirou'n's defence before the said defendants as such 
Justices.” 'J’liis imports that the plaintiff was not merely 
to assist in cross examining the prosecutor’s witnesses, but 
also in examining such witnesses as w'ould prove the pri¬ 
soner’s entire innocence. It does not appear that the pro¬ 
secutor was to attend. [Abbott, C. J. Inhere might have 
been some examination of the prosecutor's witnesses before 
the warrant was granted. Barley, J. What power has tlie 
magistrate to examine the prisoner’s witnesses on oath?] 
There seems to be no doubt that he has such a power. 
[Btayleif, J. If he had such a power before the statute 
of Anne, then there would be this anomaly—the niagis- 

(«) ;J Ih>t 7y. 
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trate might examine the witnesses for the prisoner on oath, 1823. 
but when the prisoner came to take his trial, they could 
nut be examined on oath. There is no provision in the 
statute of Anne which says any thing as to the examina- CoiERiDca. 
tion of the prisoner'^ witnesses on oath before the magis¬ 
trates. By sec. 3. of that statute it is enacted, ** that from 
and after the 12th February^ 1702, all and every person or 
persons who shall be produced or appear as a witness or 
witnesses, on the behalf of die prisoner, upon any trial for 
treason or felony, before he or she be admitted to depose 
or give any manner of evidence, shall first take an oath to 
depose to the truth, the whole truth, and nothing but the 
trudi, in such manner as the witnesses for the qitean are 
obliged to do." This statute clearly refers only to die 
witnesses called for the prisoner on his trial.— AhbottjC.3, 

1 think it will be found that the prosecutor and his wit¬ 
nesses only are to be examined on oath, and they are the 
persons who are bound over to give evidence at the trial. 

In the defendant’s plea nodiing is said about the ad¬ 
journment of the examination to a future day, in order to 
give the prisoner an opportunity of producing his wit¬ 
nesses. The plea alleges, that the Justices were assem¬ 
bled for the purpose of taking the information upon oath, 
touching and concerning a certain felony, with which the 
said George Brown was charged, and then in custody.” 

According to this, they were merely to examine the wit¬ 
nesses which should be produced touching the charge, and 
therefore it is assuming something to say, that the wit¬ 
nesses, who were to be afterwards called, were essential to 
tlie prisoner’s defence.] On the other side certain statutes 
have been adverted to, with a view’ of shewing that the 
defendants were justified in their conduct tow'ards the plain¬ 
tiff; but those statutes (1 Rich. 3. c. 3. and 1 & 2 Phil. 4r 
M. c. 13.) evidently shew that the examination of the pri¬ 
soner must be public. Supposing then the magistrate 
chooses to institute a private examination, and say, ** [, in 

11 2 
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the exercise of my aulliority, ciioose this should be a private 
examination, and 1 won't pennit you, the attorney, to 
attend,” could the attorney be treated as a trespasser in 
going into the Justice’s room in the exercise of that right, 
which y^riina facie belongs to all parties f At all events, if 
this right of private exaniiuatioti exists, would not the 
plaintiff have been entitled to notice from the Justices that 
they weie conducting a private examination ? Here there 
was no notice of that kind given or stated, aud there¬ 
fore the forcible ejection of the plaintitf could not be jus¬ 
tified. if it should be said, as someliines it has been, 
that such persons have no right to obtrude into the 
Justice’s parlour, to that it is answered, that the Jus¬ 
tices are not bound to cxuinine the prisoner in their own 
private parlour, but are required to transact the business 
of their office in the public justice room. C. J. 

It is very often convenient that the exninination of the pri¬ 
soner should be private, and such a mode of proceeding is 
frequently beneficial to the prisoner himself; for if he be 
ail innocent man, he is not subjected to public exposure; 
and if upon such examination the magistrate finds there is 
no foundation for the charge, he is immediately liberated, 
without any taint on his character.] If in tins case the 
plaintifi' liad had notice that the examination was to be 
private, then he would take the peril of the intrusion upon 
himself; but as no sucli notice was given, he merely exer¬ 
cises his right as an attojiiey, of entering the justice room, 
which is priiira fficie an open Court. [Abbott, C. S 
law would be the same, whctlier the Justice sat in a private 
room, or in his public office. If the right claimed by the 
piaintifiT is lawful, it is an universal right.] There is a se¬ 
cond point raised upon these pleadings, namely, supposing 
the plaintifif had a right to be present to give his legal 
assistance to the prisoner, still, whether such a right would 
justify him ill breaking and entering tlie justice room to 
assert the jight of a third person. It is difficult to conceive 
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how titis c:»!i be said to be the right of a third person, and 
not of the attorney iiimseif. Unless it is his own right, 
which he enjoys in common with the rest of the ])ublic, he 
could not assert it as the right of a thiid person. This 
right is rlaimtui on a much broader ground, and it must be 
claimed at once as a public right. [Hat/fet/, J. That would 
make t!ic magistrate’s room a public Court of Justice, and 
consecjuently all persons would have a right to enter.] The 
proceedings in this particular case were not secret. There 
wtMC n great number of poor persons present who had 
nothing to do witli the proceedings immediately before tin; 
Juslices, and the plaintiff being the only attorney in the 
room, he is selected for this forcible expulsion. He, there¬ 
fore, had no other course to adopt but to endeavour to 
a.Ksert his right, or acquiesce in the assumed authority of 
the Justices. \Jhboft,C. 3. If you put the case upon the 
ground that other persons were there, you must shew that 
they w'(‘te tlure lawfully.] If an attorney is retained to 
attend tlie examination of a prisoner on a cliarge of murder, 
for example, he is to make his way into the justice room 
ill the best way he can, and exercise his right with as much 
firmness as is necessary. It is his bounden duty to take 
care and attend to the instructions of his client; and even 
upon the ground of the jus tertii he would be jiKstified in 
so acting. I'hat is precisely the present case; the plaintiff 
is retained on behalf of a prisoner to attend his examina¬ 
tion. i\cting upon that retainer, he peaceably, but firmly, 
asserts tliat right. He does not commit a trespass in the 
first instance, but the trespass is committed upon him in the 
assertion of his right to be present at the examination. It 
is not necessary in the present case to contend, that the 
magistrates are bound to admit every body ; but in answer 
to this action they must shew' that they have a right, not 
merely to exclude the plaintiff, but evci^ body else. These 
are the topics upon which the plaintiff rests his case. It 
is submiticd, under the stat. I ife (2 Vhi/. ili., and coii- 
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1822. siderii^ the practice which has uniformly prevailed under 
that statute, and, consistently with the first principles of 
justice, that an attorney has a right to be present at the 
CotsKiuGG. examination of a prisoner charged with felony, and that this 
right belongs to him in his professiopal character, whatever 
may be the case, where the party claiming the right is an 
ignorant, illiterate, and incompetent person. 

Coleridge, in reply, was stopped by the Court. 

Abbott, C. J.—If I thought our decision in favor 
of the present defendants would be productive of any in¬ 
convenience in the general administration of justice, or 
would in general tend to tiie abridgment of the liberty of 
the stdiject, which may be considered as the greatest of all 
inconveniences in the administration of justice, I should 
pause before I pronounced my judgment. Being perfectly 
convinced that such a decision can have no* such effect, and 
tliinking, on the contrary, that considering the matter in an 
enlarged view, it is more beneficial to the subject, that these 
examinations should be conducted without the presence of 
attomies than with them, 1 do not see any reason why I 
should postpone for any time, the delivering of that opinion 
wiiich 1 have formed. The plaintiff cannot succeed in this 
action unless be can establish, that every person who is 
brought before the magistrates, charged with felony or other 
crime, (and I cannot distinguish between one and the other) 
has a right upon such examinatfon to have the presence and 
assistance of some person who, by his profession and edu¬ 
cation, may be skilled in the law. An attorney certainly 
has no right to give his attendance on such an occasion, in¬ 
asmuch as it is not the proper duty of an attorney, as such, 
so to act; for it is merely in the absence of the party that 
he is to appear, and not when the party is himself personally 
present. If he is to appear on the behalf of the party in 
his presence, then he attends as his counsel and advocate. 
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Now if there be any such rigl t, one should have expected 
to find it recognized in some book of authority; but un¬ 
doubtedly there is no book in which it is in any way re¬ 
cognized. In practice, Justices do on many occasions per¬ 
mit the presence of persons learned in tlie law. They do 
so very often, and there are cases in which it may be con¬ 
venient for them so to do. Where doubts and difficulties 
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present themselves, or are likely to present themselves in 
the course of an examination of a prisoner, it may be fitting 
that they should have the benefit of the assistance of other 
persona skilled in the law; though, we must assume, 
that the Justices themselves are by no means ignorant of the 
law or unqualified to discharge their duty; and whenever 
those cases do occur, I believe it is found that the magis¬ 
trates are not only willing to have such assistance, but are 
often desjiroiis of the presence of professional men. It by 
no means follows, however, as a consequence, that the ad¬ 
mission of thf^ class of persons to be present on some 
occasions would confer a right to be present on all; and 
the case on the part of the plaintiff cannot be sustained 
without shewing that they have a right to be present on all. 
Indeed it is impossible to distinguish between the case of 
one, and several persons, because if one has a right to be 
present at the examination of a prisoner, many may insist 
upon the same right. I cannot distinguish between the 
case of this particular individual, and that of any other 
person. If die attorney has a right to be present, he may 
obtain such information as may tend to frustrate the ad¬ 
ministration of justice, by knowing who the persons are who 
me likely to be accused; for if but one only of several 
p<srsons implicated in the crime happens to be in custody, 
by this means the others may be got out of the way, and 
escape detection. There w'ould therefore be great incon¬ 
venience in establishing such a right on all hands, and on 
all occasions. But if there be a right in the party accused 
to have die presence of some legal person on his behalf, 
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it seems to me to be impossible to say, that the party who 
prefers the prosecution has not an equal right to have the 
presence and assistance of some legal person on his behalf. 
The consequence of liaving persons on each side, of that 
description, w'onld, in many cases, lead to great inconveni¬ 
ence, and certainly to great expence. That alone is a reason 
why it should not be allowed ; but, in many cases, it would be 
highly prejudicial to the prisoner under examination, because 
it is much more likely that the prosecutor should be able to 
have the presence of legal advisers, than the party who is 
accused. That is more likely to happen in the one case than 
in the other. On the other hand, if the privilege is to be 
co£lfiiie4 to the prisoner, which, it is supposed, would have 
an klSimoce with the magistrate in his favour, it seems to 
me that the magistrate would be as likely to commit, or be 
as ready to discharge the party, as he vvould in any case 
where he was allowed to exercise his own judgment and dis¬ 
cretion. ']'he same consequences therefore,* would be just 
as likely to follow in the one case, as in the other. What is 
the nature of the inquiry at which, the plaintitf now insists 
upon his right to be present? It is not a trial; the magis¬ 
trates are not assembled in any thing, which can be pro¬ 
perly called a Court. The proceedings on the part of the 
magistrates are merely preliminary, in order to ascertain 
w'hether there is sufficient ground to commit the party for 
trial by the country. Before the Grand Jury also the pro¬ 
ceedings are preliminary. If the party accused has a right 
to liave the assistance of some person on his behalf at the 
first preliminary inquiry, it would be exceedingly unjust to 
say, that he has not an equal right to have the like assist¬ 
ance on the second ; and 1 find it very difficult to distin¬ 
guish between the one and the other, in the consideration 
of this question. Being only a preliminary investigation 
of the case in both instances, it seems to me, that they are 
both to be govenied by the same rule. This is the case of 
a muti who, in his estamiiiation before Justices, desires to 
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have the presence of some person who is not allowed to ex- 1822^ 
amine the witnesses with his ow'n lips, but who shall be 
able to instruct the prisoner how to do so, and to give him 
advice and assistance in the course he is to adopt. Tliat is Coleridcb. 
a very different thing from having the presence of such a 
person on the trial of the party accused. It seems to me, 
that the acknowledgment of such a right (and in the very 
first instance this is claimed as a right) would, in many cases, 
occasion the greatest possible inconvenience; the inconve¬ 
niences even, with respect to personal liberty, would be 
greater than those which now exist. I think it is much 
better and safer to leave it to the discretion of the Justices, 
whether, upon occasions like the present, a legal adviser, 
on behalf of the party accused, shall enter their ropn% to 
hear their proceedings, and give such assistance as he can 
to his client during the investigation of the case. It is 
much better to leave it to the discretion of the Justices than 
to say that he slmll, in all cases, be bound to admit every 
person who introduces himself as the legal adviser of the 
prisoner. 1 think there is no authority in favour of the 
right now claimed. The plaintiff rests his case upon the 
trial of a right, and thinking that this wdll be the establish¬ 
ing of the right in all cases, 1 am of opinion we ought not 
to do that which must be productive of so many inconve¬ 
niences. 

Bay LEY, J.—T am of the same opinion. This is not a 
question upon a summary conviction, and not any question 
where the decision of the magistrates will be couclusivu 
against the party; aud whenever a question of that kind shall 
arise, -1 hope I shall not be bound conclusively by any obiter 
dictum which may have fallen from me in Rex v. The Justices 
of Staffordshire. Whenever that point shall be distinctly 
raised, my mind will be open upon it, and I shall be ready 
to hear it discussed on the one side and the other, and give 
my opinion upon deliberate consideration. This is not a 
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I9S2, question whether the magistrates are to exercise a discretion, 
whether an attorney shall or shall not be admitted into their 
e, rooQif The question here is, whether the person against 
Couuaipcf. ^li0m j|,e charge is made, has a right to insist that he sliall 
have a person present in order to give him legal advice and 
nssistance. I do not found my opinion upon any distinction 
between attorney and counsel, but I form it upon the prin¬ 
ciple that upon the examination before the magistrates on a 
charge of felony, the parly accused has no right to insist 
upon having the presence of a legal adviser as a matter of 
right. My opinion is, that neither the prisoner on the one 
hand, nor the prosecutor by whom the charge is made, on 
^jbe e^her, has any right to have a legal adviser present; and 
i|iu.|^ing this opinion, 1 have bad in view the provisions of 
the stmtute 1 & 2 P. ^ M, c. 13 . s. 4 . ^Fhat statute points 
out in explicit terms the duties which the magistrates arc 
called upon to discharge. They are ** to take the examina¬ 
tion of the prisoner, and the information* of those persons 
who bring him before them, on the charge of felony; and the 
fact and circumstances thereof, or as much thereof as shall 
be material to prove the felony, shall be put in writing.” 
J am by no means satished with those authorities which have 
been relied upon by the counsel for the defendants. 1 diilcr 
from those authorities which say that tlie magistrate has no 
discretion, and that he is not to judge of the probability of 
the case, and of the credit of the witnesses who are brought 
before him to 8ii|q>ort a charge of felony. 1 think the ma¬ 
gistrate has a right to exercise his own discretion in such 
cases, and that he is bound to do it, and he ought not, as it 
seems to me, to commit the party, unless he tliinks there 
is a prim^ facie case made out by witnesses whom be may 
think entitled to a reasonable degree of credit. But when 
that is the case, it is bis duty to commit. The magistrate 
is generally a man of good education, and who, to a certain 
degree, possesses legal notions, and he is bound to act im¬ 
partially between the prosecutor on the one hand, and the 
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prisoner chained on the other. If the person charged, k 1822. 
really innocent, he would be competent, however ignorant, 
to suggest to die magistrate such topics as he thought would 
be of advantage to him, in order that the magistrate might 
sift the story to the bottom; and the magistrate standing 
indifferent between the one side and the other, is Uie only 
legal adviser which the party has a right to insist shall be 
present at the time of the inquiry. There are many in> 
stances in which, in the exercise of a just discretion, the 
magistrate would give to the party the privilege of having 
a professional person present on his behalf; but still 1 should 
say that that was a privilege only, and not a right, and that 
the magistrate is to exercise his ow'o discretion upon the 
subject. No person has a right to say, against the UNsm 
the magistrate, ** 1 shall force myself upon you; for 1 have 
a right to conduct the case, on the part of the prisoner, 
against whom tlie chaise is made.” 1 think there is, to a 
certain degree, *an analogy between die inquiry before the 
magistrate, and that before the Grand Jury. The Grand 
Jury hears a case ex parte, and ex parte only, and though 
it may be said to be extremely hard, that a person should be 
deprived of his liberty merely upon an inquiry before ma¬ 
gistrates, where he alone is present to examine the witnesses 
brought forward against him, and where he has not the ad¬ 
vantage of legal assistance, yet the case, when it is brought 
before the Grand Jury, is, with respect to him, still harder, 
because there the evidence is given in bis absence; he can 
have no witness or person attending on his behalf to avert 
the finding of the bill of indictment by the Grand Jury, 
which is to be the foundation of his subsequent trial. Tliere 
he is absolutely defenceless, and lias no opportunity whatever 
of being heard by counsel or attorney. 'ITiere is no audio* 
rity which says that the party against whom the charge is 
made has th^ right which is now claimed. I believe this is 
the first instance in which the right was ever claimed, and 
when we look back to the statute of Phil. ^ M.f Under 
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wWch Ui6 magistrate now acts, and considering how the law 
stood at that period of time, at least as far as respects the 
witnesses adduced on the part of the prisoner, it cannot he 
supposed, that at that period the party hud a right to ha\e 
an attorney present attendmg on his behalf to examine the 
witnesses. But it may be considered, that that is not a fair 
mode of putting the question, because at that time, however 
benebcial it might fiave been to the party to have some per¬ 
son present to cross examine the v^itne3ses for tlie prosecu¬ 
tion, and adduce evidence on his own behalf, still the riglit 
did not then exist. Therefore I shall not fouml iny opinion 
upon the circumstance, that at the period W'heii the statute 
of Pkii. Sf M. passed, the party had no right to have 
wifi#(i#(se* examined on his bt-hall. I put the case on the 
broad gtound, that it is entirely in the discretion of the ma¬ 
gistrates whether they w ill or will not admit any person be¬ 
sides the witnesses for the prosecution and the person 
charged, and it being matter of discretion in* him, the person 
against whom the charge is made is not entitled to claim as 
matter of right, to have an attorney present. 

Holroyd, J.—I am of the ^amc opinion. I think 
the right claimed in the present case, namely, for an attor¬ 
ney of this Court to act upon the retainer of a person 
charged with felony before magistrates—not only to give 
his advice to the party charged, but to examine the wit¬ 
nesses adduced oii his behalf, and also to cross examine the 
witnesses for the prosecution, cannot be legally supported. 
1 mean, it cannot be supported as a matter of abstract posi¬ 
tive right. The magistrate, in the discharge of his office* 
appears to me not to be acting as a Judge in a Coiiit of Jus¬ 
tice. His authority is to inquire, and he is necessarily in¬ 
vested by law with power for tliat purpose, and the law pre¬ 
sumes prima facie that the magistrate, who is appointed, is 
properly qualified for the administration of the law. It h 
to he presumed piiini facie tiiat the nuigistiates will do tlitnr 
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duty faithfully and boneatly, and if they do not, they are pu¬ 
nishable. The law intrusts the magistrates with and confers 
upon them, the power of investigating and of inquiring 
wliether there be sufficient ground to commit the party ac¬ 
cused, so that there sh^ll be further inquiry into the charge 
made against him. The law gives the power to him to do 
that, and not to any other person, whom the prisoner charged, 
thinks fit to bring with him for the purpose of examining the 
W'itnesses. I apprehend the claim which is at present made, 
goes to the extent that the prisoner who is charged, might 
have any |)erson whom he supposed skilled in the law to act 
for him ; because, tliough the person claiming on this record, 
is claiming as an attorney of this Court, yet the propef ^o- 
vince of an attorney does not go to the examinatidii 
nesses, nor to an interference in the investigation of the <dharge 
itstlf. The province of an attorney, is no more than to be 
put in the place of the principal; that is, to act for him iu 
the suit in which liis principal is engaged. By the common 
law the party was not entitled to appear by attorney, unless 
bis personal attendance was dispensed with under the special 
circumstances of the case, and then it w'as by writ out of 
Chaiicety. Formerly attornies were never admitted to ap¬ 
pear for ilje party himself in the first instance, and whenever 
the defendant or tiie plaintiff could appear in person, he was 
not at liberty to appear to or bring an action by attorney. 
Lord Coke {a) lays this down broadly, and he mentions a 
case where an appeal of mayhem was brought, in wiiicli 
the plaintiff appeared by attorney, and declared against the 
defendant, “ who prayed that the plaintiff might be remanded, 
for that lie could not appear by attorney, and if the plaintiff 
appeared not, that he might be nonsuited; against which the 
counsel of the plaintiff objected, that the plaintiff in appeal 
of luayhein might appear by attorney, for tiiat it might be, 
lliat he was so wounded as he could not appear, and for 
authority cited 21 I/en. 7.; to which answer was made by 
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the counsel for the defendant, and resolved by the whole 
Court, that the plaintiff could not appear by attorney; for 
the defendant may demand oyer of the maim, &c. which 
shall be peremptory to him, being a trial of the mayhem, 
which is a trial which tlie law giveth him.” I mention this 
merely for the purpose of shewing, that the fact of the plain¬ 
tiff being an attorney, considered with reference to the pro¬ 
vince and duties of an attorney, makes no difference in this 
case, so as to narrow the claim of the party, if he be entitled 
to have any person present assisting him in bis examination. 
The business of the attorney is only to appear for a party, 
and art for him in his absence, and he is pot exactly in the 
client; but that is not so upon an inquiry where 
is necessarily present, and in such a case the 
attonli^y has no right to interfere in the administration of 
justice; which in that case is committed to the magistrate 
only. It is no more his duty as an attorney to do that, than 
it is die duty of any other who may be supposed to be skilled 
in the law. Neither is there any authority to be found in the 
law, nor is it agreeable to the practice, as received or under¬ 
stood, that persons who are charged with a crime have a 
right to legal advice and assistance, when the duty is thrown 
upon the magistrate of inquiring whether there is sufficient in 
the case, on the oath of the witnesses, to justify him in saying 
that there shall be a further inquiry into the charge. This 
is the duty of tbir magistrates, and no one attending on behalf 
of the prisoner, has a right to interfere with that duty. It is 
very convenient and very advisable on many occasions when 
doubts arise, that die magistrate should have the assistance of 
a person skilled in the law, to give him information, if it is 
required, and whenever such occasions arise, the magistrate, in 
the anxious dischaigfe of his duty, will require such assistance 
in the first instance; lest any mistake should be made disad¬ 
vantageous to the party accused. But that does not go to 
establish that the party has a right to have any person brought 
forward to assist the magistrate in the execution of hbr duty. 
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It is entirely ft matter in the tii«gisttate*8 discretion; for 1S2%. " 

M hen a sufficient ground is established upon etridence to jus¬ 
tify the commitment, the magistrate sends the matter for 
further inquiry. I think the prisoner who is charged has no Colebidgb. 
ground as a matter of right to insist that any person shall 
attend on bis behalf during the inquiry. 

Best, J.—I also am of the same opinion. In this parti¬ 
cular case tiie party is brought before the Justices on a 
charge of felony, and the J ustices very properly institute an 
inquiry whether there are sufficient grounds to commit him 
fur trial. It is asked, in this case, whether the party is not 
at least entitled to counsel and advice during his 
tion f I should be sorry to pronounce that in no caseldilbld 
the party have the benefit of counsel; but it is much'better 
that there should be some hardship suffered in the individual 
case, than that the public should sustain great detriment 
by the recognition of this as a general right; for 1 have 
no doubt that if the right here contended for is concede>1, 
the public will sustain considerable prejudice. It is not left 
to the discretion of the magistrates whether they will or will 
not admit the attorney into their room. The plaintiff says 
he has a right to be present at the examination of the pri> 
soner. He lias no such right by any law with w hich 1 am ac¬ 
quainted, nor can he be present at any private examination; 
for if the attorney has a right to be present, 'ffiere will be an 
end to the utility of such examinations. It must occur to 
every body at all acquainted with the administration of 
justice, that private examinations are often necessary to the 
ends of justice. Suppose the case whkh has been just 
put by the defendant’s counsel in argument, where one of a 
gang of poachers is taken up; if the attorney is to be pre¬ 
sent at the examination of that individual, he may convey 
such information to the other parties as will prevent their 
apprehension. Again, suppose the case of stolen goods, 
which are concealed, may not the attorney, if he is allowed 
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1822 . to be present at the examination, communicate information 
by which those goods may be removed, and thereby destroy 
the evidence which the finding of them in the place of cou- 
CoLERioGE. cealment, would afford, in order to make out the case against 
the prisoner ? It is said by the plaintiff’s counsel, that as 
the prisoner himself must be present at the examination, he 
might make his communication afterwards to his attorney, 
and thereby effect the same object as well as if the attorney 
himself were present. But the magistrate, if he thinks proper, 
may take care that no such communication sliall lake place; 
he may cut off any intercourse with the prisoner which is 
likely to interrupt the investigation of truth and prevent the 
detection of ciime. I think that arguments of convenience 
Of!'inboovenience, have little to do with the present question* 
We must decide according to the law as w e find it. If the 
law, as it stands, is productive of inconvenience, it is not for 
us to correct it; it is for the legislature to give us a new 
rule; we are only to inquire what the law is* at present. It 
is insisted that the inquiry before the Justices is a judicial 
inquiry. If it is, undoubtedly it is open to all parties, and 
all persons have a right to be present, and if properly au¬ 
thorized may do w'hat they think proper in order to assist the 
magistrates in forming their judgmeiit. But there is no 
authority whatever upon which it is possible to argue that 
this is a judicial inquiry. It is nothing like a judicial in¬ 
quiry, and it will not be found upon an examination of the 
law, that the magistrate is finally to decide upon the guilt or 
innocence of the party accused ; but that he is merely to 
ascertain whether there is sufficient ground to deprive him of 
his liberty ; whether he is to be committed for trial or dis¬ 
charged altogether. With the passage referred to in /)a/- 
ioiits Justice i do not agree, and 1 am warranted in saying, 
that that cannot be law by the observation quoted from 
2 Hawkins* P. C. c. 15 . p. 140 .; because, according to that 
passage, the magistrate has aright and ouglit to discharge the 
prisoner, if it manifestly appears that no crime was com- 
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Riitted, or that the cause for which alone the party was sus> 
pected was totally groundless. But in order to ascertain 
whether there is any ground for the charge, the Justices must 
enter into an examination of the witnesses on both sides. 
The meaning of that is Uiis; if he finds that the evidence, 
on the part of the prosecution, establishes nothing like a 
prinia facie case, then it is his duty to discharge the prisoner. 
That book supplies us with very little information as to what 
was the practice in the examination by Justices before the 
statute of 1 &. 2 P. ^ M. The only passage that 1 can 
find upon this subject is in Dalton, c. l 65 . p. 381 , and 
I think this must be taken to be the law. He says, ** it 
seemelh just and right that the Justices of Peace, who take 
information against a felon or person suspected of felony 
should lake and certify, as well such information, proof, and 
evidence, as goeth to the acquittal or clearing of the prisoner, 
as such as makes against the prisoner ; for such information, 
evidence, or proof taken, and the certifying thereof, by the 
Justice of Peace, is only to inform the King, and his Justices 
of gaol delivery, of the truth of the matter/’ It is not to 
be taken therefore, that he is to decide upon the matter ju¬ 
dicially, but he is to take the informations whether they go to 
the acquittal or conviction of the prisoner, and to transmit 
them to the Justices of gaol delivery, in order that they may 
decide upon the matter; and that law is confirmed by the 
statute of 1 & 2 P. (Sf M. For what purpose was that 
statute passed ? It was not passed to give the Justices or 
Coroners authority judicially to decide upon the cases brought 
before them, but for the purpose of correcting those abuses 
which had grown out of the previous statute, 1 Ric. 3 . re¬ 
ferred to in the argument. By that statute, the magistrates 
were authorized to discharge the prisoner upon bail. The 
magistrates, it seems, abused tlie authority wdiich that statute 
gave them, and had discharged persons upon bail who ought 
not to have been discharged; and therefore the stat. 3 Hen. 7* 
c. 3 . was passed to restrain the authority of the magistrates, 
VOL, If. 
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By the first mentioned statute every magistrate was allowed 
to discharge persons at his discretion, to be on bail where 
they were only suspected of felony, whereby many offenders 
Colerioce. escaped justice; and by the second, farther provisions 
were made for restraining the abuses which had grown up ; 
but it being found that the statute Hen. 7. had not that effect, 
the 1 Sc 2 P. M. was passed; not to give any judicial 
authority to th‘v,T'« 5 ti''e 8 to inquire into, and determine the 
cases brought before them, but to prevent the abates which 
h^d existed under the preceding statutes. By 1 i fi P. 
^ iU. the Justices, before they admit the party to bail, shall 
take the examination of the prisoner and the information of 
those who bring him, of the fact and circumstances of the 
felony, and the same or as much ns shall be material to prove 
the felony, shall be put in writing before they make bailment. 
Why are they to take the examination f W^hy, in order that 
it may be seen whether they have abused there authority,— 
whether they ought to have baited the party; and for this 
purpose the examinations are to be transmitted to the assizes; 
and it being found convenient that the Justices should have 
authority to take the examinations in all cases, the statute 
2 & 3 P. 4f M. c. 10. was passed, which did that which 
the statute 1 & 2 P. 4r M. did not do, namely, direct the 
examination to be taken in cases of suspicion of felony only ; 
to remedy which it was enacted, that the examinations should 
be taken in both cases and transmitted to the assizes. That 
shews most clearly, that the object of these statutes, was not 
to give the Justices judicial power to decide upon the sub¬ 
ject, but to enable the Judge at the assizes to see whether 
the Justices had exercised proper authority in admitting the 
party to bail. That was the utmost extent of the view of 
the legislature in passing the first mentioned act; but that 
act not having gone fair enough, the second was passed, so as 
to make it imperative upon tlie Justices to take the examina¬ 
tions in all cases whether the party was specifically charged 
with or only suspected of felony, and transmit the same to 
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the assizes for the information of the Judges ; but neither of 
those statutes made the examination a judicial inquiry. £ 
take it to be perfectly clear, therefore, that neither by the 
common law, nor under these statutes, does any such right Coleriug 
esist, which is now claimed. If there be nothing in the 
common law or the statute law, to support it, then the pleas 
which the defendants have pleaded are an answer to this ac* 
tion. But it appears to me, that there is nothing in principle 
to support such a right. I know not what business this 
person has to come before the Ju.stices to cross examine the 
witnesses for the prosecution, and to offer opposing testimony 
on behalf of the prisoner. I am of opinion that he had no 
authority to do that, because it is clear, that previous to the 
statute 1 Anne, st. 2. c. to which reference has been 
made, the examination of opposing testimony for the pri¬ 
soner, could not have been received upon oath even upon the 
trial, and it would have been a most extraordinary thing, that 
the magistrate* should receive opposing testimony on oath, 
when the same witnesses whom he had examined upon oath, 
could not have been so examined when the prisoner was put 
upon his trial. I am aware that they might have been ex¬ 
amined without oath, but information given not upon oath, 
would not be any evidence on the part of the crown, though 
it was taken before the Justices, and such evidence would 
avail the prisoner nothing upon his trial, because the Justices 
are only bound to take so much of the i^vidence on oath as 
is necessary to prove the felony. It is said on the authority 
of Lord Coke, that opposing witnesses might be examined 
OH oath previous to the statute 1 Anne, c. 9. I respect the 
authority of Lord Coke as much as any man, but his autho¬ 
rity stands unsupported by any case, it is opposed by the 
general practice previous to the statute of Anne, and his 
opinion is opposed by several other statutes, but particularly 
by 3 1 EHz. c. 4. against the embezzling of armour, and also 
by the statute of 1 & JiS P.iSf M, It appears to me that these 
statutes abundantly weigh down the authority of Lord Cokcm 
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1822. I cannot help observing, that though I do not agree in the 
law as laid down by Daliony with respect to the duty of a 
c. Justice of the Peace in committing a man for trial, though 
CoLERiDOE. jjg jg satisfied of his innocence, yet it is fit for the Court to 
consider the state of the law at the time Dalton wrote. 
Since his time, Courts of Justice have been in the habit of 
construing the criminal law of the country, as favourably as 
possible to the liberty of the subject; but I have no doubt 
that Daltorh was the law at that time. Improvements how¬ 
ever, have been made in this most important branch of the 
law, and advantages have been given to the subjects of the 
country which they had never before enjoyed. Amongst 
others is the great advantages arising from the statute 1 Anne, 
c. 9 ., which gives the prisoner the benefit of having his 
witnesses examined on oath upon his trial; and the inestim¬ 
able advantage of the statute of William, which allows the 
party to make a full defence in cases of misdemeanour. 
For these reasons I am clearly of opinion .;that the claim 
which the plaintiff attempts to make is not made out, and 
that the defendants are entitled to judgment. This point 
has indeed been already decided by Ilex v. Borron, My 
Lord Chief Justice in giving the judgment of the Court in 
that case, (which was well considered by every one of the 
Judges) decides this very question. I admit undoubtedly, 
that the decision of that case, turned upon another ground, 
but still it must be considered as an authority solemnly de¬ 
cided. At the same time 1 do not feel myself so bound by 
that case, as not to reconsider it if it should ever become 
necessary; but, independently of that case, I am clearly of 
opinion that this right is not made out, and 1 come to this 
conclusion, without reference to the judgment in the case 
to which 1 have alluded. 


Judgment for the defendants. 
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Fowle, Executor of Woodman, tJ. Welch. 
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Covenant by the executor of a covenantee, against 
a covenantor of an indemnity bond. The declaration set 
out the deed, bearing date 12th September^ 1812, which 
recited, that by an indenture of release, dated 28tli Sep- 
tember^ 181J, executed with a lease for one year preceding 
that date, one Thomas Bakeicell White Parsons, in consi¬ 
deration of 28tX)/, did grant and release to one Aaron Bland- 
ford, certain lands, to hold to him, his heirs and assigns 
for ever, to certain uses j—that one Henry Parsons was 
seised of the fee-simple and inheritance of the said lands, 


In a declara¬ 
tion on an in¬ 
demnity bond, 
to“ save liarm- 
less and keep 
iiidcinnified 
tv. his heirs, 
&.C. and also 
certain closes, 
Ac. from and 
against all ac¬ 
tions, suits, 
claims, and de¬ 
mands what- 
socrer, both in 
law and equity, 
which should 


and on the lyth July, 1793, by will devised them to his j 

uepliew, John White Parsons, for life, with remainder to commenced’, or 
his great nephew, Henry White Parsons, in fee;—that John luiy^persoil or 
White Parsons conceiving him.sclf entitled to the lands in 

® any ri(»ht, 

fee, sold part of them, and tlie other part, mentioned to title, or de- 

have been sold to Aaron Blaudford, he mortgaged to one or upon the’ 

Ann Welch for 700/., to secure which sum with interest he ^p^as^hclr at 

deposited in her hands an assignment, by way of mortgage, 

of tlie title deeds of the lands, and afterwards, by w ill, de- and from all 

vised the lauds to his second son, the said Thomas Bakewell mid'expcnc^cr’ 

White Parsons, in fee;—that since the d6ath of John White Ac'shoS 

Parsons, the said Henry White Parsons, as heir at law of sustain or be 

the said Henry Parsons, commenced actions of ejectment Ey reason or 

for the recovery of that part of the lands sold by his father, ^ti'on»”Ldt«,** 

and recovered the same, but that no action had been con>- claims, ^nd de¬ 
mands, or 
otherwise how¬ 
soever to which the breaches assigned were, first, that on, Sec, H. IV, P, “ made 
claim, and demand and claimed to have a right and title of, into, and upon tiie said 
closes, Ac. and entered into and upon the same, and cut down grass, and felled trees 
there growing, amt converted them to his own nse;” and, second, that he caused and 
procured, and suffered and permitted, one H. J?., who then held and enjoyed the said 
closes, to attorn to him, and to withhold the payment of the rents, issues, and profits 
and, third, that “ certain title deeds relating to the said closes, &c. were kept, detained, 
and wiUiholdcii by one IV., at the instance and through the means, and by and through 
the claim and demand of T. B. IV. P.” Ac.—Held, after defendant had pleaded over, that 
lUicse breaches were well assigned on the covenant declared upon. 
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menced against the said Ann Welchy for the recovery of the 
title deeds of the laud purchased by Aaron Blandford ; tliat 
on the 2\st June, 1810, Henry kite Parsons, by inden¬ 
ture of lease and release, conveyed the fee simple of the 
lands to Thomas Bakewell White Parsons; —that Aarou 
Blandford had previously borrowed of W. Woodman (the 
plaintiff’s testator) 2000/. to secure which he had by an in¬ 
denture of release (the same in the commencement of the 
recital), granted the lands to him, W. Woodman, to hold, 
subject to a proviso for redemption, whereby ^arori Bland¬ 
ford and the defendant agreed, that until the said 2000/. was 
repaid, they ** W'ould save harmless and keep indemnified the 
said W, Woodman, his heirs, &c. and also the said closes, 
hereditaments, and premises, of, from, and against all actions, 
suits, claims, and demands whatsoever, both in law and 
equity, which should or might be had, made, commenced, 
or prosecuted by any person or persons claiming any right, 
title, or demand, in, to, or upon the said closes, &c. as heir 
at law of the said Henry Parsons, deceased, or John White 
Parsons, Henry White Parsons, Thomas Bakewell White 
Parsons, or any other descendant of the said Henry Par¬ 
sons —of and from all costs, charges, and expences which 
the said W. Woodman, 8cc. should sustain or be put to for 
or by reason or means of such actions, suits, claims, and 
demands, or otherwise howsoever.” llie declaration then 
averred the non-payment of the 2000/. and assigned as 
breaches, first, that on the Ifith September, 1813, Henry 
H kite Parsons ** made a claim and demand, and claimed 
to have a right and title of and in, to and upon, the said 
closes, &c. entered into and upon the same, and cut down 
grass, and felled trees there growing, and converted them to 
his own use second, that he ** caused and procured, and 
suffered and permitted one H. B., who then held and enjoyed 
the said closes, &c. of the yearly value of 100/, to attorn to 
him, and to withhold the payment of the rents, issues, and 
profits,” &.C. from the testator in his life, and from the plain*. 
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tiff since his decease, for the space of five years;—and that 
** certain indentures of lease and release, and other deeds, 
papers, and writings, being the title deeds of and relating 
to the said closes, &c. were kept, detained, and withholden 
by one Ann IVelchf at the instance and through the means, 
and by and through the claim and demand of the said 
Thomas liakewell White ParsonSf in the said deed men¬ 
tioned.” Pleas; first, non est factum; and second, that, 
neither at the time of making the deed, nor at anytime 
since, had Henry White Parsons any lawful right, title, 
claim, or demand whatsoever, of, in, to, or out of the said 
closes, &c. concluding witli a verification. Replication to 
the first plea, a similiter, and to the second, a special de¬ 
murrer, assigning the following causes of demurrer;—that 
the said plea does not sufficiently state eiffier in terms or in 
substance, that the covenant to which it purports to be an 
answer has been performed, but tenders in that respect a 
collateral issue;—that the said plea passes over the several 
Eiiattors assigned in the first breach of the declaration, and 
tenders thereto an immaterial issue; that the said plea 
aticinpts to refer matter of law to a Jury, its import and 
effect being, that the covenant in the deed ought to hear a 
limited construction as attempted to be put upon it in the 
said plea;—that the said plea attempts to put in issue tw'o 
several matters, namely, whether the party named therein 
had any claim upon the premises, and, secondly, whether 
his claim was lawful;—and that the said plea concludes w'ith 
a verification, whereas, if the matter contained therein were 
pleadable, it should have concluded to the country. Joinder 
in demurrer. 

Littlcdafe, in support of the demurrer. These pleas arc 
clearly insufficietit. It is no answer to this declaration to 
say that Henry White Parsons had no lawful right to the 
estate, nor docs that circumstance at all affect the case, 
covenant is to save harmless from all claims in law or 
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equity,” that is, not all “ lawful or equitable” claims only, 
but all claims such as might from their nature be attempted 
to be inforced in a court of law or equity. But it is object¬ 
ed, that the acts set out in the breaches are not claims in 
law or equity,” because they are tortious acts. The lirst 
may perhaps be called a trespass, but an act of trespass 
may be a claim in law, and an entry upon land may, from 
the necessity of the case, become a mode of legal redress. 
Then, as regards the attornment of the tenant, if Varsoris 
had brought an action against the tenant for not attorning, 
that would clearly have been a claim in law, and by persuad¬ 
ing him to attorn instead, he in effect only took a more sinij)lc 
mode of making for himself the same claim as the suit at law 
would have made for him. 'I'hen, as to the detention of 
the title deeds, there can scarcely be a more explicit method 
of claiming title; but ai-gumcnt on that point is unnecessary, 
because an action was the result of that claim, w hich in 
itself proves it to have been a claim in law .” Then the 
general principle is clearly in favour of the plaintiff, for it 
has always been held, that covenants such as this should be 
extended to the utmost for the protection of the covenantee, 
and that where a bond is special against the acts of a par¬ 
ticular person, the obligor is bound to protect the obligee 
against the wrongful acts of that peison. He cited IVilson 
V. Maples {a), Southgate v. Chaplin Ferrp v. Edwards (r). 
Eloyd V. Jenkins (fi?), and IS ash v. Palmer {e). 


This last-mentioned case the Court had in the outset of 
the argument suggested to be decisive of the question. 


a. Baily, contra.—^This declaration is manifestly bad, 
because the breaches do not assign any claim or demand 
“ in law or equitywhich words being found in the deed, 

(a) Cro. Eliz, 212. Hob. 35, and (c) i Stra. 400. 

Vaagh. 1 - 87 . (d)lT. R.671. 

I Com.Rep, 230. (c) bM.&H. 37 1. 
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ought also to be found in the declaration founded upon, and 
setting out that deed. The cases cited in support of a dif¬ 
ferent argument on the other side, are all materially distin¬ 
guishable from this ; for in them the covenants are one and 
all of them to indemnify against acts, not against claims; 
and although it is perhaps too late now to argue against the 
principle laid down in the case of Nash v. Palmer, still, 
giving that principle its fullest operation, it does not control 
the present case, because the breaches here are, that claims 
have been made, whereas in that case they were that acts 
had been done, in disturbance of the covenantee. 'I'he word 
“ claims” docs not stand alone in the deed; the words 
“ actions” and suits” accompany it; noscitiir a sociis, the 
context explains its meaning, which clearly was made by an 
action or suit, in law or in equity. The intention of the 
parties must be considered, and it is quite clear that the 
defendant at least intended only to indemnify against lawful 
claims. 7'hc circumstances of the case are so peculiar, that 
it is in vain to look for any case precisely in point as a direc¬ 
tion for the decision of the Court, but arguing upon general 
principles of law, and the fair acceptation of terms, the 
judgment of the Court must be for the defendant. 


1822. 


Welch. 


Abbott, C. J.—Upon the authority of the case of Nash 
V. Palmer {a), which has been referred to, and which is only 
in coiilirmation of tlie older case of IVilson v. Maples {6), 
and perhaps of some others, it is clear that this covenant is 
not ill its import confined to lawful suits, that is, suits or 
claims brought by a person having a right either in law or 
equity, but extends also to those which may be without right. 
That being so, the next question is, whether sufficient ap¬ 
pears upon the face of this declaration (the defendant having 
pleaded over, and not demurred) to shew that the claims 
which are made by Henri/ White Parsons, are claims and 
demands in law or in equity.” 1 think it is impossible to 
- (a) i M. fi S. 371. (h) Cro. Eliz. 212. 
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say that the words ** claims and demands,** which are found 
in this covenant, can be taken to be syiionomous to “ suits 
in law or in equity,” and if so, we must give effect to the 
words “ claims and demands,*’ according to their ordinary 
signification. Those words, I think, must be understood to 
mean, something more than actions or suitii, I'hey are 
words which are extremely well known and understood in 
this Court, are in constant use in covenants, and are always 
understood to mean something more than actions or suits. 
Tlien, is there enough in this case to shew that there was 
any claim in law ? Now, the first breach alleges, not merely 
that Henry White Parsons^ “ made claim ai^d demand, and 
claimed to have a right and title of and in, to and upon, tiic 
said closes,’* w'hich a mere trespasser or wrong doer might 
do; but it also alleges, that he entered into and upon the 
same, and cut down grass, and felled trees there growing, 
and converted them to his own use.” Entry is one legal 
mode of redress, properly belonging to tfie person who has 
title, and if he enters and obtains possession, may he not do 
so without having recourse to a Court of law ? Of that I 
think tliere can be no doubt whatever. The second and 
third breaches, I confess, admit of more doubt, but 1 think 
they are well assigned, there being no special dcniuirer. 
Tlie second breach states, “ that the said Henry IVhite Par¬ 
sons, caused and procured, and suffered and permitted one 
H. B. who then held and enjoyed the said closes, to attorn 
to him, and to withhold the payments of the rents, issues, 
and profits from the testator in his life-time, and from the 
plaintiff since the testator's decease.” Now, that is one 
mode of enforcing title to the estate, and of insisting upon 
the right of possession. Surely the man who, by his repre¬ 
sentations to a tenant, of his own title to an estate, induces 
the tenant to treat him as his landlord, does an act w hich 
amounts to a claim in law to die estate itself. I am dearly 
of opinion, that this act also amounts to a claim in law\ 
The third and last breach is, that Jnn Welch kept and 
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detained the title deeds at the instance and through the 
means of T. B. W. Parsons/* in the deed mentioned. 
I'hough that is an act done by her, still it is an act done by 
the procurement of T. B. W. Parsons, and it is the same as 
if it was done by himself. Withholding the title deeds of 
an estate, is, in its nature, one of the strongest acts which 
can be resorted to for the purpose of asserting title. All 
these acts are in their nature claims and demands at law; 
and although these breaches might be more perfectly as¬ 
signed, yet as they are not demurred to specially, and as 
the defendant has pleaded over, I am of opinion, regard 
being had to the whole of this record, that the plaintitf is 
entitled to judgment. I think this case is to be decided by 
the principle laid down in Nash v. Palmer^ namely, that 
where a particular individual is named in the bond, the co¬ 
venantor is presumed to know who he is, and is therefore 
expected to save harmless from any act of his, whether 
founded in lawfid title or not. Upon the grounds I have 
stated, 1 think judgment must be given for the plaintitf. 

15 a Y LEY, J.—lam of the same opinion. This being a 
covenant in which John While Parsons is specially named, 
the defendant’s counsel 1 apprehend concedes that the words 
“ claims and demands” would apply to his claim, whether 
rightful or wrongful, provided “ ail actions, suits, claims, 
and demands wliatsoever, both in law and equity,” extend 
to the claims in question; but it is contended, that those 
words do not extend to such claims as are alleged in the 
breaches in question. Now it is to be observed, that all 
covenants are to be taken in the strongest sense against Uie 
covenantor. The Court certainly is bound, if possible, to 
come at the meaning of the parties; but the rule is, where 
there is any doubt in that respect, to construe the language 
of the covenant most strongly against the covenantor. Here 
the party covenants against all actions, suits, claims, and 
demands whatsoever, both in law and equity. ’Hie first 
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breach assigned is, that Henrj/ White Parsom made claim 
and title to the estate, and also entered upon it, and did 
certain acts for the purpose of asserting Iiis right. lie cou¬ 
ples his claim of title with acts in assertion of his claim, 
I think the Court is fully at liberty to consider, in the ab¬ 
sence of any special demurrer, that this breach is well 
assigned, inasmuch as the claim made amounts to a claim in 
law. The breach is not merely that Henri/ White Parsons 
claimed to have right and title, but it goes on further to 
state, that he entered upon the premises and exercised acts 
of ownership. Entry is one of the legal remedies which 
the party, having a right, vests himself with, and by exer¬ 
cising that right he stands in a better situation as t(» many 
of his remedies than he did before. It seems to me that 
the first breach, Mhieh alleges that the patty had made claim 
and demand, and entered and exercised acts of ownership 
upon the estate, is sufficient (though this be not done right¬ 
fully) to bring the case within the meaning of this eovenaiit, 
as being a claim and demand made ia law. Tlie .se< ond 
breach, to M'hieh objection lias been made, docs not sprei- 
ally allege that that which was done was done under a claim 
of title; but it is alleged that Henry White Parsons had 
caused the tenant in possession to attorn to him. Why tlicn 
that was making the tenant recognize him as his landlord, 
and if a man compels or prevails upon a tenant to recog¬ 
nize him as his landlord, I think that must implv from the 
nature of the thing, that he claims title at the time when 
he requires the tenant to attorn. When a man requires a 
tenant to attorn to him, we must assume that he is insisting 
upon the attornment in virtue of his title as landlord of the 
premises. The act of attornment has this effect, that it 
makes the possession of the tenant the possession in law of 
the party to whom he attorns. The third breach is rather 
larger than the second, for it only states that the title deeds 
relating to the closes, were “ kept, detained, and withholdon, 
by one Ann Welch, at the instance and tlirough the means. 
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and by and through the claim and demand of the said 
T> B, JV. Parsons” Still, however, that is an act done 
under his claim and demand, and it is a claim and demand 
by him to the possession of the title deeds belonging to the 
estate. But although 1 think this breach might have been 
bad if specially demurred to, on the ground that there was 
no distinct allegation that he did that under a claim and 
demand in law, yet as the defendant has pleaded over, it 
seems to me, that this breach is suihciently assigned. On 
these grounds 1 am of opinion that the breaches are well 
assigned, and that the demurrer is well founded. 
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TIolroyd, J.—1 am of opinion that the breaches 
of this covenant are well assigned. The objection made 
by the defendant’s counsel, and the construction w'hich he 
puls upon the covenant, would extend as well to the case of 
a lawful, that is, a rightful, entry and claim,not followed up 
by :uiy action o^ ejectment, as to an entry under claim of 
riglit, though not founded in right. But it is clear, from the 
cases of Hi Ison v. Maples, and l!^ash v. P aimer y that the 
present covenant, whatever may be the import of the w'ords, 
extends to any claim or demand at law or equity, whether 
rightful or wrongful. It is insisted, however, that the words 
claims and demands whatsoever, both in law and equity,” 
are to be construed to mean “ rightful and lawful claims.” 
1 think the covenant is not so to be considered. An entry, 
for the purpose of claiming right to premises, whether the 
claim can be siij)]>orted in law or not, is, in my opinion, a 
claim in law^ The entry under a claim of title, is a remedy 
which is given by the law, and if the party enters and gets 
possession, it is an ouster, and drives the other party to his 
action. So that if a person enters even by right, instead of 
bringing an action, that case w’ould not be within this cove¬ 
nant, if it is to have the limited construction which is now 
attempted to be put upon it. I am clearly of opinion, 
therefore, tliat the entry alleged in the first breach is a claim 



143 


1822. 

Fowl* 


V. 

Wblcu. 


CASES Iir THE king's fiKNCH, 

of title, and amounts to a “ claim and demand in law.” The 
second breach, by which it is alleged that the party procured 
the tenant to attorn to him, implies a claim of right; and I 
think is an act done under a claim of right, which amounts 
to a claim at law. Then as to the third breach, I likewise 
think, that is well assigned, there being no demurrer to it; 
but I am inclined to think, that it would be good in either 
case. I certainly can conceive no instance of any person 
being entitled to the title deeds, except in respect of liis right 
and title to the estate itself. They arc aUvays claimed as 
appendages to the land, and necessarily import a claim of 
right to the land. It has always been considered, that a 
claim to title deeds, is a claim and demand in law to the 
estate itself. 1 therefore think, that the third breach is W'cll 
assigned, and consequently, the plaintiff is entitled to judg¬ 
ment (a). 

Judgment for the plaintiff. 

(a) Best, J. was absent. ‘ 


Friday, 
Nov. 16. 


Where an a^ed ifiLSSuMPSIT for money had and received by the defeu- 

member of a . 

banking firm dants, to the use of the plaintiffs, as assignees of Matthew 
on Uie'^* 2 ()th^of Harvey^ and John IVhittle Harvey. At the trial 

May, at his pri" 

vate dwelling, distant several miles from the house of business, for a partnership debt, 
find after the shcrilf’s officer was prevailed upon to withdraw, upon a promise of his ex¬ 
ecuting a bail bond when required ; be reproaclied his servants for letting such persons 
into the house, and ordered them not to let any person into the house they did not know, 
Btatiog that lie was afraid of being arrested again; and next day the servants did not 
open the door withont ascertaining fi-om the windows what persons required admission, 
and the outer gate of the house was kept locked; and it further appearing tliat on the 
Slst of May, he removed from one apartment of the house to anotlier to avoid being seen 
by a person who called, whom he supposed to be a creditor 'Held, that he committed an 
act of bankruptcy on the morning of the ttlst of May, within the meaning of the words 
of 1 Jac. ]. c. 16. B. ! 2 . ** to the intent or whereby his creditors shall or may be defeated or 
delayed/ and which are to be read “ to the inteut his creditors shall, or whereby (or that 
tbcrcl^) they may be defeated,” Sec. 


Daniel Harvey and Others, Assignees of Matthew 
Barnard Harvey and Anotlier, Bankrupts, r. Rams- 
BOTTOM and Olliers. 


A ... 
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before Abbott, C. J. at the London adjourned Sittings after 

Hilary Term, it was contended on the part of the plaintiffs, 

that both the bankrupts bad committed acts of bankruptcy HAarsY 

as early as the morning of the Slst May/f 1814. The Jury, Rambbot- 

under the direction of the learned Judge, found a verdict 

for the plaintiffs, and it was agreed that the damages should 

be referred ; but on a motion being made on the part of the 

defendants, in the following Term for a new trial, on the 

ground that Matthew Barnard Harvey had not committed 

an act of bankruptcy, under the circumstances, the Court 

directed the following case to be made 

In tht^ beginning of May, 1814, and for some years 
previously, Matthew Barnard Harvey, and John Whittle 
Harvey, carried on business as bankers, at Rochfbrd and 
Jiillericay. Matthew Barnard Harvey lived at Witham, 

\\ Inch is miles from Rochjord, and miles from 

BiUericay, On the iCth May, in that year, John tVhittle 
Harvey commit^d an act of bankruptcy, by absconding 
with a large sum of money belonging to the partnership; 
on the 20lh of the same month, Matthew Barnard Har¬ 
vey, having heard of his partner’s absconding, sent for two 
of his private tradesmen at Witham, and paid their 
bills, stating to one of them that he was ruined, and did 
not wish any tradesman to lose any thing by him. Iii tlie 
evening of the 20th May, Matthew Barnard Harvey was 
arrested in his own house at B itham, for upwards of 1400/. 
upon a writ against him and John Whittle Harvey, by 
an attorney wliose name was in the warrant, in company 
with another person. Matthew Barnard Harvey said it 
was not a partnership debt, he had nothing to do with it, 
and desired the officer to let him send for his son Daniel 
Whittle Harvey, who was a professional man, and he pro¬ 
mised tlie officer that he should have access to hini on 
the following day. After the departure of the officer, Mat¬ 
thew Barnard Harvey expressed himself angrily to his ser¬ 
vants for having let those men in ; his two servants assisted 
him to bed, and he desired them not to let any person into 
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the house they did not know, stating that he was afraid of 
being arrested again, and that if he was ruined himself he 
did not wish to ruin any body else, and did not wish to have 
any body bound for him. In consequence of this, on the 
next day, the 21st, the servants did not open the door with¬ 
out ascertaining from the window what persons required 
admission. Tlie key of an outside gate was delivered by 
one Turnert who used to work in the garden, to one of the 
servants in the house. The servants kept the house in this 
way until Daniel IVhiltle Harvey, the son and attorney ol 
the haukrupt, arrived in the afternoon of the next day, Sa¬ 
turday th.G Q.\si, but no person called uponthcsaidil/fl^- 
thezv Barnard Hat vey that time. On that day, <S’a- 

turday, after Daniel flhittle Harvey arrived, he went to 
the ofticer, who went up with him to Matthew Barnard 
Harvey s house, and a bail bond was given immediately. 
One of the plaintiffs came that day, and a Mr. Medina 
called about nine o’clock in the evening,^ and rung at th* 
bell, and was let in. He asked to sec Daniel IVhitth liar 
•vey. Mr. Daniel IVhitth Harvey had <lirected the servant, 
in the presence and hearing of Mr. Matthew Barnard 
Harvey, not to let him (Matthew Barnard Harvey) be 
seen, and desired he might be got up stairs immediate!)'. 
Daniel 11 kittle Harvey w as told that Medina had asked for 
him, and he went to talk to Medina, and said he would 
keep him in talk while the servant got their master (who was 
•seventy years old, and paralytic) up stairs. Matthew Bar¬ 
nard Harvey went up stairs most part of the way by him¬ 
self, which he had not done since his illness; he went with¬ 
out his stick; he had been ill tw'o or three weeks, and had 
never got w’eil since. Medinas dealing with the bankrupts 
was this; he had exchanged an acceptance w'ith the bankrupt 
for his accommodation for 2000/. a few days before, and 
he w'ent to inquire about the acceptance. He inquired for 
Daniel Whittle Harvey, and asked what was become of 
his bill, as he wished to get it back; and Daniel Whittle 
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Harv^ knowing the nature of his inquiries, and that he 
had no claim upon his father, and thinking his father too 
ready to communicate, and that he might** be entrapped by 
him, wished Medina not to see hhn. When Meditia was 
gone, Mr. Matthew Bdrnard Harvey returned down stairs 
to supper. On Sunday, the 22d, the servants left the 
doors open as usuaK, understanding that no arrest could 
take place on that day. Daniel Whittle Harvey went away 
on tliat day. On Monday^ the 23d of May, the doors 
were kept fast all the day; and on Tuesday, the 24tb, Mat¬ 
thew Barnard Harvey left his house at William, and went 
to Rockford, to the house of John Whittle Harvey, for the 
purpose of paying the notes of tlie house, and he continued 
there, visible to every body, and paid all the notes tliat ap¬ 
peared until no more were brought forward; he then re¬ 
turned to Wilham. On the 24-th the defendants made a 
large advance of cash to Matthew Barnard Harvey. The 
question for tfie opinion of the Court was, whether Mat¬ 
thew Barnard Harvey committed any act or acts of bank¬ 
ruptcy under the circumstances, and if he did, at what time 
the interest of the assignees, by relation to the act of bank¬ 
ruptcy, accrued. 
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F. Pollock, for the plaiutiiTs, contended, that under these 
circumstances an act of bankruptcy had clearly been com¬ 
mitted. There was no doubt that on the Saturday and 
Monday the servants kept the house secure by their master's 
directions; and as he was within it during that time, it would 
be diHicult to say that he was Hot then “ keeping houae.*^ 
It was true no creditor was actually delayed, but that was 
not material, for the closing the house upon hiin.'>clf, with 
tlie intent to prevent creditors from having access to him, 
was of itself an act of bankruptcy, even though no cre¬ 
ditor in fact applied for admittance. The slatule 1 Jac. I. 
e. 15. s. 2. was to be read “ to the intent his ci editors shall, 
or wiiercby they may, be defeated,” and left the question 
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whether they are defeated as unimportant. But in this case 
diere was evidence of the intent, for the party was denied; 
a denial might be for honest purposes; but unless so ex¬ 
plained, it was cogent evidence of the intent with which 
the party denied keeps house nor was that all, for here 
the party actually absented himself, by removing up stairs 
with greater alacrity and ease than he had long done, ex¬ 
pressly for the purpose of avoiding a person whom he sup¬ 
posed to be a creditor. Many more arguments might be 
adduced ; but these were quite sufficient to convince the 
Court that Mr. Harvey had began to keep house, and other¬ 
wise absented himself, w'ith intent to avoid his creditors, 
and therefore had committed an act of bankruptcy. He 
cited Robertson v. Liddell (a), Bnyly v. Schofield (6), and 
Chenoweth v. Hay (r). 


J. ParkCf for the defendant, insisted, that the true con¬ 
struction of the statute, and that which would be found to 
be supported by the most numerous and respectable autho¬ 
rities, was, that both an intent to delay, and an actual 
delay, must concur, in order to constitute the keeping house, 
an act of bankruptcy; and in the present case neither of 
these requisites hud been clearly or satisfactorily proved. 
Indeed, the evidence of a keeping house at all, w^as of a very 
questionable kind. Here was a gentleman, far advanced in 
years, in an infirm state of health, and of very retired habits, 
not in his place of business, but at his country house, 
anxious to avoid the intrusions of visitors. 'J'his was all that 
^ amounted to. It was said, on tlie other side, that he 
w'ent from one floor in the house to another to avoid a 
person whom he supposed to be a creditor; but even if he 
did so, that would not make his removal ** an absenting 
the party avoided must really be a creditor to make the avoid¬ 
ance of him an act of bankruptcy. Dudley v. Faughafi{d). 

(aS 9 East, 487. (c) 1 M. & S. 676. 

(fc) 1 M. A S. S <8. ttf) 1 Campb. 271. 
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It had not been even pretended that any actual delay of any 
creditor took place, and therefore the only remaining ques¬ 
tion was, whether Mr. Harvey's conduct was such as to 
justify the conclusion, that he had an intent to delay his 
creditors ? There seemed to be no evidence to ground this 
conclusion; all that appeared being, that feeling alarmed 
and uneasy about his own situation, he was solicitous to 
postpone every interview with visitors of all kinds, until he 
had seen his own professional adviser. Upon either con¬ 
struction, therefore, of this statute, no satisfactory oi* com¬ 
plete act of bankruptcy had been proved. He cited Heykr 
V- Hall {a), Jackman v. Nightingale (A), Hatvkes v. Sa7i- 
derM(c), Garret v, Moule{d), (as over-ruliug an adverse de¬ 
cision in Dickenson v, Foord (e),) Fotcler v. Faget if), and 
Ikrnard v. Vaughan (g). 

AnnoTT, J. — ^'riie question before the Court is so 
perfectly free from doubt and difficulty, that 1 confess I 
feel some surprise that it ever was suffered to form the 
subject-matter of a special case for argument, for there is 
really nothing to argue in it. The words of the statute arc, 
“ or begin to keep his house, or otherwise to absent him¬ 
self, to the intent or whereby his creditors shall or may be 
defeated or delayed,” &,c. I think the true construction of 
this clause is, that the keeping the house fastened, and 
suffering no person to come in, for fear a creditor might 
coinc, is keeping house w ith intent to delay that creditor, 
and that (if an absenting be necessary, which perhaps it is) 
the removal from one room to another, for the purpo#6f 
avoiding a person supposed to be a creditor, is an absenting 
w ith the like intent. Then what are the facts of tliis case i 
Mr, Harvey is arrested; he tells his servants that he is 

(rt) Palmer, 3*3. 

(6) Bui. N. P. 38. 

(e) Cooke, 94. 

{d) 5 'J'. «. 575. 

K 2 


147 


Harvey 

V. 

Ramsbot- 

TOM.. 


(e) Bariie*, iOO. 
(/) 7 T. K. M>9. 

(f) 8 Ibid. 



148 


1822, 


Harvey 


Ramubot- 

TOM. 


CASES IN THE KZNO'S BENCH, 

afraid of being arrested again, and orders them to admit no 
person whom they do not know. The house in consequence 
is kept guarded ; the key of the outer gate is brought in; 
and when a person does obtain admission, Mr. Hafwy 
precipitately retires, and his son goes to keep die visitor 
in talk while his father effects his retreat. The house is 
thus guarded on Saturday in a new and unusual mode; is 
left unguarded and in its usual state on Sunday \ and on 
Monday is guarded again. I think it is utterly impossible, 
upon these facts found, to doubt that Mr. Harvey did fear 
arrest, and that he kept in his house (it being locked), and 
removed from one part of it to another for the purpose of 
preventing that arrest, and of avoiding any creditor who 
might call upon him; and 1 am equally decided in my opi* 
nion, tliat in so doing he committed, at tlie least, one act 
of bankruptcy. Under all the circumstances 1 think the 
interest of the assignees may properly be^ consudered as 
accruing on the Saturday morning. 


The rest of the Court concurred. 


Judgment for the plaintiiTs. 


Saturday, JiftOOKS V. ClABK. 

JVw. 16 . 


Affidavit (Jampbell moved for a rule to shew cause why the 

Md traiV?n^*^ bail bond, in this case, should not be given up to be can- 


d«^nent in*** and all proceedings in the action set aside, on two 

the sum of crounds, first, that the affidavit of debt did not state any 
Ml. Its., being 
tite amount of 

a certain inland bill of exchange, drawn by the said W. C. on this deponent, and by him 
accepted for tiie iionour of the said /V. C., payable to the order of tlm said fV. V., at a 
day now past, and which said bill of exchange was paid by thu deponent,'’ discioses a 
sumetent cause of action to bold the det'endunt to bait; and held, that a dt r-hmiiiun con* 
taimngthe money cuuuls only, lor the amount of the bill, was uu vuiiancc from the 
aflidaviti ' ‘ * 
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sufficient cause of action; and, second, that there was a 
variance between that and the declaration. Tlie affidavit 
of debt was in these words, “ that William Clark is justly 
and truly indebted to this deponent in the sum of 44^. 1 Is., 
being the amount of a certain inland bill of exchange, 
drawn by the said William Clark on this deponent, and by 
him accepted for the honour of the said William Clark, 
jiayable to the order of the said William Clark at a day 
now past, and which said bill of exchange was paid by 
this deponent.” The declaration was upon the money counts 
only. 
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Holkoyd, J. (a)—Ido not think these objections pre¬ 
sent any sufficient ground for setting aside the proceedings, 
'riifi requisites of an affidavit of debt are, that it shall be 
certain and explicit as to the nature of the cause of action, 
ami, as it seems to me, the defendant, upon reading this 
affidavit, could not have any reasonable doubt upon that 
subject; nor do I perceive any material variance between 
the affidavit and the declaration, because it is clear that 
money paid on a bill, under circumstances such as the pre¬ 
sent, may be recovered on a count for money paid to the 
defendant’s use. 

Rule refused. 


(a) Tiiv uuly Judge iu Court. 
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It is discre« 
tionary with 
the Court, 
whether they 
will give relief 
under s. 4 . of 
the Annuity 
Act, 17 Geo. 3. 
r 9*1 

' Where, af¬ 
ter the consi¬ 
deration of an 
annuity had 
been paid to 
tlie gr.intor, 
tlie latter im¬ 
mediately paid 
back to the 
jtrantce (w'ho 
was in part¬ 
nership as an 
attorney with 
tw'o other per¬ 
sons) a Slim for 
procuration 
money, in pur¬ 
suance of an 
agreement fur 
that purpose, 
and there ap¬ 
pearing to be 
no fraud or 
collusion 
Held, that the 
deeds were 
not void by 
the 4tli sec¬ 
tion of the 
statute, and 
that the Court 
might impose 
such terms 
upon the par¬ 
ties as seemed 
pust and rea¬ 
sonable. 


In last Tti/iitj/Term a rule was obtained, calling on the 
plaintilf to shew cause why certain tloetls, whereby an an¬ 
nuity of lOoO/. was granted to him by the defendant for the 
life of the latter, and the bond and warrant of attorney for 
securing the payment of tlie same, ami all other securities 
relative thereto, sliould not be delivered up to be cancelled, 
and why tlie judgment entered up thereon shouhl not be 
vacated, on the ground that part of the consideration money 
for the pnrehase of the annuity, was returned to the plain¬ 
tiff. Cause being shewn last Term, it was suggested by the 
Court that the annuity should be reduced from 15 to 10 per 
cent., to be computed from the time tlicn mentioned, and 
continue at such reduced rate for the rest of the defendant’s 
life. To this the plaintift' assented, but in the absence of 
the defendant, tlie rule was enlarged until the prt'sent I’erm, 
in order to give him an opportunity of adopting such sug¬ 
gestion, if he tliought proper; but the defendant having 
declined the proposition, the rule now' came on to be dis¬ 
cussed upon the merits. It appeared from the aHidavit of 
the defendant, that in November, J810, he was desirous of 
raising a sum of 7000/. bv way of annuity, to be charged 
on certain freehold, eopvholtl, and leasehold estates, <»f 
w hich he was tenant for life, in possession, in the county of 
Durham, The plaintiff, wdio is an attorney of ihi.s Court, 
carrying on business in co-partnership w ith two other attor- 
nies, named James and John Bellamy, agreed with another 
person, named James Watson, to purchase of the defendant 
a life annuity of 1050/. in consideration of the sum of 7CXJ0/. 
to be secured on those e.statcs, in the proportions, of 4000/, 
to be paid by the plaintiff, and :JOOO/. hy Watson, lly in- 
deiiUifes of lease and rcii a^e, of the 'J14tli and 'Jith (fa\s of 
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November, 1810, (reciting the contract entered into by the 
plaintiff, and James ifatson, with the defendant, for the 
purchase of the annuity, the itecurity for the payment of 
which was to be taken in the name of the plaintiff only, and 
reciting also an agreement, that defendant should pay all 
the expences attending' the procuring of the money, and the 
preparation of the securities), the defendant, in consideration 
of the sum of 7000/. paid to him by the plaintiff, granted to 
the plaintiff the annuity in question in trust for himself and 
James IVatson, secured upon tlie defendant’s estates, ’ITie 
plaintilT and his partners, Messrs. James and John Bellamy 
, were the only atturnies engaged in transacting the business 
of the annuity with the defendant, and in preparing the 
.secu»ities for the same; and as sncli attornies acted as well 
for the plaintiff as for tlie defendant in the transaction. 
The parties met on the 2(itli of November, 1810, when the 
plaintiff paid to the defendant 7000/. the consideration- 
money of the annuity, upon which the defendant immediately 
returned t^Tlie plaintiff out of the 7000/. the sum of 235/. 
being the amount of the bill of the plaintiff and his partners, 
charged to the defendant, relative to the procuring of the 
money, and the preparation of the securities for the annuity. 
Ill the bill was the following item of charge, viz. Fee on 
negociating the annuity, and for many letters to you and 
Air. Coif eld, and attendances on Air. IVatson thereon, at 
10s. per cent.— Sol. : Os. :0d.” The affidavit of the plaintiff 
stated, that the defendant had expre.ssly agreed to pay ail 
the charges relating to the negociation of the annuity; that 
at the time of such agreement, the defendant knew that the 
plaintiff was then a practicing attorney and solicitor^ that 
previous to the preparation of the securities for the annuity, 
defendant wrote to plaintiff as follows ;—** I have no ob¬ 
jection to your drawing the deeds, and it will not be neces¬ 
sary for any soUcitCMr on my part, as having belonged to the 
profession, I have always taken that upon myself. The 
expence of an annuity redeemable is of course paid by the 
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grantor;” that the negociation for the annuity was carried on, 
and the several securities for the same were prepared, per¬ 
fected, and memorialized by plaintiff as a solicitor in part¬ 
nership with James and John BcUamif, in the regular course 
of business; that the deed of the Srith of November, 1810» 
recited the agreement by which the deVendant bound hinaself 
to pay all the expences attending the procuration of the an¬ 
nuity, and tlie preparation of the securities for the same ; 
that the full consideration-money was paid to the defendant, 
and that no part of it was held or retained from him ; that 
after the money was and the securities executed, the 

defendant paid to the plaintiff the bill of charges of liini 
and his partners relating to his annuity, but deponent could 
not now say whether the same was actually paid out of the 
consideration-money, or out of other monies of the defend¬ 
ant. The affidavit then went on to detail negocintiotis which 
had afterwards taken place between tlic plaintiff and the 
defendant, for the reduction or redemption of this annuity, 
and other annuities granted by the defendant to other persons 
by transferring them to other securities, and that until within 
the last twelve months no objection whatever was taken by 
the defendant to the validity of this transaction ; that the 
purchase of the annuity in question was a fair and bona fide 
transaction, and without any fraud or collusion on the part 
of James JVatson, or the plaintiff; that tlie bill of charges, 
amounting to 2,351. w'ns madt' out by plaintiff in the names 
of his partners and himself, and was justly due to them as 
partners ; that the sum of 235L was paid irv the plaintiff to 
the account of the partneiship, and tliat no part thereof 
was retflined by him otherwise than as one of the partners; 
and that the defendant did not at the time of the delivery or 
payment of the bill, or at any other time since, make any 
objection thereto, or to any of the charges therein cootained. 
7'hc objection to the annuity was, that inasmuch as part of 
the consideration had been thus returned to the plaintiff by 
defendant^' it was absolutely void by 17 Geo. 3. c. 26. s, 4. 
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Scarlett and Campbell shewed cause against the rule, and 
contendcdi that this was not such a retainer of the con¬ 
sideration-money as was contemplated by the legislature. 
To support the objection taken in this case, it must be dis- 
tinctly shevrn that fraud and collusion existed. This is the 
construction to be put upon 17 Geo. 3. c. 2f). s. S4, as well 
as upon the later statute 53 Geo. 3. c. 141. s. 6. I'he words 
“ pretence/’ used in the first-mentioned statute, and ** prac¬ 
tices” in the latter, clearly mean such pretences and practices 
as arc of a frauchilent nature, and where the money retain- 
e<l is kept back for a dishonest purpose. Nothing of that 
kind can be imputed in this case. On the contrary, all fraud 
is negatived by the plaintiff’s affidavit, and it distinctly ap- 
iwars in both affidavits that the bill of chargf s was paid in 
pursuance of an express agreement; and it does not even 
appear that the money was retained for the plaintiff’s own 
advantage. Upon this part of the case Kx parte Macken- 
zie(a)y and Coare m. Giblett (b)f arc authorities. But even 
supposing the retainer of so small a sum of money was 
illegal, still it is not imperative on tlu! Court to vacate tlie 
tlccds absolutely, because they clearly have a discretion upon 
the subject, as appears by the case of Cook v. Tower (c). 
Jii the cases of Berry v .lientlei/Poole s. Cabanes {e)^ 
J)rake\. Rogernt, f), and Barber v. Gamaou the Court 
c\ercis<rd a discretion by only setting aside the aimuity upon 
certain terms. In the present case the wljole of the transac- 
lion was perfectly fair ; the inomy was paid in pursuance of 
an agreement by the defendant, who was himself a member 
of the profession, and theieforc a competent judge of liis 
ow n interests; the annuity has been paid for several y©i|-s 
without objection, ami it is not until a lapse of twelve years 
that this objection is siiggcsU;d, aud therefore, under such 
circutustaticcs, it is an objection which is entitled to ho 
favour. 
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Marryat and Abrahanif contrd, relied upon the express 
words of the statute, and contended that tliis was an at> 
tempt to evade the wholesome provision of a law made for 
the protection of ueedj? persons, who might otherwise, from 
necessity, be compelled to accede .to any terms, however 
unreasonable, which the grantee of an annuity might think 
proper to impose. By statute 17 Geo. 3. c. 26. 8,4. it is 
enacted, that if any part of the consideration money be 
returned to the person advancing it, &c.; or if any part of 
the consideration he retained on any preience, the grantor of 
the annuity may apply to the Court to stay proceedings on 
the judgment or action, and the Court may order the deed, 
&c. to be cancelled. Now these words are very general, 
and clearly include the present case. The words retained 
on any pretence** exclude the consideration, whether the mo¬ 
tive of the retainer be fair or otherwise ; and it seems, tliat 
it the money be in fact retained out of the purchase money, 
the smallness of the amount is no answer to the objection. 
Here there is a sum of 351. expressly retained for jgre- 
curation money. The plaintiff is himself the grantee 
of the annuity, and though the bill is made out in 
his own name, and the names of his partners, that makes 
no difl’orcnce, because iic participates with them in the 
amount of the money so retained. If this be not a retainer 
within the meaning of the statute; there is no saying where 
the line is to be drawn, because upon the same principle the 
u hole consideration might be retained without any objection 
whatever. Unless full effect is given to the words of the 
statute, the intention of the legislature must be frustrated. 
In the case of Broomhead v, Eyre (a), the annuity was set 
aside, on the ground that part of the consideration for the 
annuity had been paid back to the grantee fur the procura¬ 
tion. The only difference between that case and the pre¬ 
sent is, that in this it was paid back to the partnership of 
BcKatfiy^ Girdk$tone, and Bellamy, of which firm the plain- 

in) j T. K. 
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tiff was a member. But still the principle is the same, 
because the plaintiff*, who is the grantee, participated in llic 
charge for procuration. The case of Hurd v. Girdlestorie (a), 
docs not afl'cet this argument, because there the charge for 
procuration had been inadvertently made, ami had been paid 
by mistake ; but here the charge is deliberately made, and 
expressly paid out of the consideration-money. Unless, 
therefore the Court is prepared to say that the words of the 
staiuto are not to receive their full effect, the annuity ought 
to be -set aside. 

AunoTT, C. J. —Adinittintl the fact to he clcailv esta- 
hlished, that the sum of 3oi. was retained out of the ton- 
sideration, as a charge for tlie procuration of this annuity, 
the question tlien comes to this, whether, (regard being had 
to the language of the statute), it is iinpevatue on the Court, 
ahs(dutely toxacale the annuity, or whether they may not 
order that to be done, which appears to be right and just 
T>Miiwetrf1tc parties. 1 am of opinion, that it is not impe¬ 
rative upon us to vacate the animity altogether, but, that we 
may impose such terms uf>on the parties, as the justice of 
tlie case seems to require. In the case of Cook v. Toner {h)f 
which came before the Court of Common Pleas, upon the 
construction of the 4th section of 17 Geo. 3, c. 2(j. the 
language used by two of the learned Judges, warrants us in 
putting this con-jlruction upon the statute. 'I'here Mansfield, 
C. »I. says, “ the 4tli section of the act gives relief, if any of 
the bills,'with the privity and consent of the person drawing 
them, shall not be paid when due, or shall be cancelled with¬ 
out being paid; or if the consideration, or any part of it, is 
paid in goods, or if any part of the consideration is retained 
under pretence of answering the future payments of ihc 
animity, or any other pretence. The rest of these expe- 
ilicnts are every one, a manifest fraud upon the grantor: but 
the non-payment of the hills may happen eillicr without 

('0 ^ M ii’sh. 107 . C. (. Tdiiiil. tS. 
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fraud or with fraud. ■> The statute proceeds to enact, that if 
upon application, it shall appear to the Court, that such 
practices have been used, the Court may order the securities 
to be cancelled. It is dilHcult not to suppose, that the le¬ 
gislature, in using this expression^ had in view something 
fraudulent, and that the law was meant to punish something 
dishonest and base.” It ought to be observed in this case, 
that the statute itself does not make it imperative on the 
Court to vacate llie securities, for it only says, that the Court 
may order the deeds, Slc. to be cancelled ; and upon this 
point, ChambrefS. makes these observations;—"A distinc¬ 
tion is to be remarked in the language used in the act. The 
expression in tlie three preceding sections is, that the instru¬ 
ment sliall be wholly null and void ; tlie fourth only says, 
that it shall and may be lawful for the Court to cancel the 
deeds ; which is of a very dififerent import. Where those 
words have been construed to be imperative, they have been 
so lield from the nature of the case : it is ijj^^this case dis¬ 
cretionary with the Court, whether thefy will e^fi luieMtlie 
application.” Since that, there have been four cases, in 
which the Court has exercised a discretion, by only setting 
aside the annuity upon certain terms, namely, the cases of 
lierry v. Bentley, Poole v. Cahanes, Drake v. Rogers, and 
Jiarber v. Ganison. The last mentioned case was deter¬ 
mined by two of the learned Judges of this Court only; my 
Jlrother Best and myself, being absent when it was argued, 
'riie question there arose upon the 55 Geo. c. 141. s. 6. 
an act of parliament, framed in terms nearly similar to that 
upon which this point arises. 1 entirely concur in tlie opi¬ 
nion expressed by the two learned Judges who decided that 
case. I thinlf the Court has a discretion iti cases of this 
kind; and it xvould be a monstrous thing to say that the 
Court had not. Adverting to the several instances mentioned 
iu this act of parliament, a power is giveu to the Court to 
order tlwe, securities to be vacated ; but 1 can hardly suppose 
that the legislature intended that in anv one of these iu- 
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stances it should be imperative on the Court to vacate the 
annuity, and declare the deeds absolutely void, upon motion, 
without any regard whatever to the special circumstances of 
the case. 1 think it is impossible to suppose that the legis- 
lature meant to make it imperative on the Court to vacate the 
annuity deeds on a summary application, without advertii^ 
to the facts and circumstances of the case. 1 entirely concur 
in the opinion expressed by my Brother Bayley and my 
Brother Holroydf in Barber v. Gamson, in this construction 
to be put upon the statute. Here is a most critical objec¬ 
tion taken, and we are called upon to sustain it, and thereby 
vacate an annuity now of twelve years standing, merely be¬ 
cause, at the time it was purchased, 35L was paid out of the 
consideration, as a charge for procuration. Considering 
who the parties were, an attorney in partnership on the one 
side, and a gentleman at the bar on the other, we think it 
would be too severe a penalty, to declare this annuity null 
^d void^naaaely because so small a sum was charged and 
paiToutof the consideration, as the price of procuring the 
annuity. We are more especially led to this conclusion, 
from the circumstance that the plaintiffh ad offered to give 
up in the outset, a considerable portion of the annuity. 
Under ail the circumstances of this case, we think this rule 
ought to be discharged on these terms, namely, that the an¬ 
nuity shall be reduced to 700i. to be computed from the 
mouth of May, 1818. 

The rest of the Court concurred. 

liule discharged accordingly. 


Same v. Same. 
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TTllIS was a similar application to set asidt; another' an¬ 
nuity for 300/. granted to the plaintiff lor the life of the 
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cklendiiDt, on the grcnind, that a sum of 10/. had beeir re¬ 
tained out of the consideration, as procuration money. 
Tills rule was also discharged, on the terms of the annuity 
being reduced to 200/. to be computed from 1818. 


Rule discharged. 


Mosday, AVooLLEY, Executrix v. Clark and Others. 

Aot. 18 . 


"Where a ver¬ 
dict was found 
for the plaintiff 
at nisi pruts, 
for the da¬ 
mages in t!ie 
declaration, 
subject to the 
award of a 
gentleman at 
tbe bar, and 
the arbitrator 
declined pro¬ 
ceeding in the 
reference :— 
Held, that the 
plaintiff was 
entitled to 
judgment and 
execution 
forthwith, un¬ 
less the defen¬ 
dant consented 
to refer the 
damages to 
another arbi¬ 
trator. 


This was an action of trover, for certain articles of slock 
in trade, tools, and iniplcinciits, the property of plaiiitifi**s 
testator in his life-time, which the defendants had wrongfully 
converted to their own use. On Not Guilty, the plaintiff 
recovered a verdict before Abbott^ C. J, at the Middlesex 
sittings after last Michaelmas Term, w damage^ 

were referred, by an order of nisi prius, to the arbitratT?5»rof 
a gentleman at the bar. A rule nisi for a new trial had been 
obtained in Hilary, which was argued in Easter Term, and 
then discharged (a). The arbitrator declined proceeding in 
the reference, from motives of personal delicacy, having been 
originally consulted by one of the parties, and having an¬ 
swered a case sent to him upon the subject of this action. 
On a former day in this 7’crm, a rule nisi was obtained, to 
shew cause why the plaintiff should not be at liberty to issue 
execution against Kelh/, one of the defendants, for the value 
of the goods for wdiich the action was brought, or wliy the 
arbitrator named in the order of nisi prius, should be at 
liberty to name another arbitrator, or why another arbitrator 
should not be named by the Court t 


Archbold now shewed cause, and contended that the Court 
had 80 umlhority to grant a rule in any of the terms piayeil. 


(a) Vidv ante, Vol. i. page loy. 
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The verdict* was taken for the damages in the declaration, 
subject to the award of a gentleman at the bar, i|>ecifically 
named. In the first place then, the Court could not order 
execution to issue, until the damages had been ascertained 
by the arbitrator; and the ofiicer of the Court could not 
enter up the judgment until the terms of the order of nisi 
prius had been complied with; unless there was a perfect 
judgment, the Court could not order execution. Taking this 
to be clear, what authority, in the second place, had this 
Court to order the arbitrator chosen at nisi prius, to name 
another arbitrator, or what power had they to sitting in banc, 
to name anotlier arbitrator ? The defendant, against whom 
this application was made, complained that his case had not 
been heard, and that he had no opportunity of calling his 
witnesses at the trial. He, therefore, had good reason to 
object to the reference, and had a right to have his case fully 
considered by another J ury. 

Irou^arrif contra, was stopt by the Court. 
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Abbott, C. J.—I am of opinion, that we may give the 
plaiiititf leave to take out execution forthwith, or the de¬ 
fendant must consent to go before some other arbitrator to 
assess the damages. This case has been decided by a tri¬ 
bunal, the most competent to decide it, namely, the Jury. 
Where there has been a trial, and the verdict has been as¬ 
certained by the Jury, and the parties agree that the damages 
shall be settled by an arbitrator, and if by any accident this 
is prevented, the Court has a right to look into the case, .and 
see what the damages are, and allow execution to be taken 
out. This is a case of that description, and therefore, unless 
the parties agree to name another arbitrator, we will order 
execution to issue. 


Holroyd, j. (o)—I t is admitted, that a verdict hi^ been 

r 

(o) Bayley, J. w«* absent. 
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tskw in this case for some demises. By the practice of the 
Cowt, judgment and execution follow in ordinary cases as a 
matter of course. Where a verdict is taken, subject to a re- 
fm^nce, and the plaintiff enters up Judgment, and takes out 
execution in the ordinary course of practice, then the appli¬ 
cation of the defendant will prevent his doing so, in order 
that the justice of the case may be answered, and that the 
plaintiff shall not have his judgment and execution for more 
than the arbitrator finds to be due. But if, according to the 
practice, judgment and execution follow as a matter of 
course, some ground must ^be shewn by the defendant, why 
execution should not issue. Therefore, it is for the defen¬ 
dant in this case, to make an application to the Court, to 
prevent execution going for more than the justice of tiic 
case will warrant. If the defendant will now agree to refer 
the damages to some other turbitrator, such ati application 
will l>ecome unnecessary, and Uie rule may be moulded ac¬ 
cordingly. — 

Best, J. concurred. 

BrougAnm for the plaintiff, undL Archhold for the defen¬ 
dant, then agreed to refer the damages to another gentleman 
at the bar, to ascertain the amount fur wiiich execution 
should issue, aud the order of reference was made a rule of 
court. 
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Ellis, Clerk, t?. Arnison* 

Declaration in covenant upon a lease of the small 

tithes of certain garden ground, in the parish of East Moul- 
sey, in the county of Surrey. Pica, first, non cst factum; 
second, that by a certain inclosure act for inclosing the waste 
of the said parish, of which plaintitf was perpetual curate, 
tlie cuininissioners therein named were empowered to allot 
to the curate, in lieu of all tithes, a certain proportion of the 
waste about to be enclosed, and did so allot the same, 
whereby the tithes and the rent before jiayable thereon, 
ceased, and w'ere extinguished ^ similiter, to the first plea; 
and to the second, replication, that it was provided by the 
said act, that the said allotments so made to the said plaiutiiT 
“ should be ^enclosed and fenced on all such parts and sides 
at*, "hwoid not be directed to be fenced by Sny other pro¬ 
prietor, or as should not adjoin to any inclosed laud, or be 
bounded by any river or other sujjicicnt fencef in the judg¬ 
ment of the commissioners, free of expcnce to the plaintiff, 
and averring that the said allotment, &.c. was not fenced or 
inclosed according to the said act, and in the manner therein 
prescribed in divers parts thereof, which were neither di¬ 
rected to be fenced by any otluT proprietor, nor adjoined any 
inclosed lands, nor were bounded by a river or other sufficient 
fence in the judgment of the said commissioners.” Issue 
thereon. At the trial before Abbott, C. J. at the Middlesex 
adjourned Sittings after last Hilary Term, the only question 
was, whether the allotment to the plaintiff, being partly 
bounded by an old deep ditch or drain only, was “bounded 
by a sufficient fence” within the meaning of this inclosure 
act. It was proved that the commi.ssioncrs had adjudged it 
to be sufficient, but the leurncd Judge told Ihc t|||at in 
his opinion, a ditch tvas not a fence within the of 

VOL. II, j. 
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A ditch is a 
fence 'wirliin 
tlic moaning of 
till* finirrai 
Inclusuro Act, 
41OVo..3.c,109. 
Thcicfbre 
wljcrt* tlic issue 
was, whether 
a cot tain allot¬ 
ment was 
boiindef} by a 
sufficient fence 
wjtbiii the 
meauing of a 
Local Inclo- 
snreAct, which 
required tiiat 
the allotments 
“ should be 
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fenced on all 
such parts and 
sides as should 
not be directed 
to be fenced 
by any other 
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enclosed land, 
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by any river or 
other sufficient 
fence," and the 
proof was, that 
part of the 
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was bounded 
by an old deep 
ditch ;—Held, 
that this was a 
sufficient de¬ 
fence within 
the moaning of 
the statute. 
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the Local Inclosure Act, nor within the meaning of the Ge^ 
neral Inclosure Act, 41 Geo. 3. c. 109* ss. IS. 19- 24, 25, 
& 26, and therefore a veidict was taken generally for the 
plaintiff, with liberty to the defendant to move to enter a 
verdict for him on the second plea, if the Court should be 

* t. ^ 

of a different opinion. 

jD. F. Jo 7 ies in Easter Term last obtained a rule nisi ac¬ 
cordingly, and 

Copletf, S. G. now shewed cause against the rule, and 
contended, that according to the universal acceptation and use 
of the word fence”, it must mean something erected upon, 
mid extending above the surface of the ground. The local 
act of Parliament required that the fence should be a grxxi 
thriving quickset hedge, unless the allotment was bounded 
by a river or other sufficient fence. The question is, whe¬ 
ther a ditch is a fence ? It is perhaps impossibl«J|^find any 
judicial decision upon such a question as this, andTuT'^K^ 
absence of such, recourse must be had, for a proper defini¬ 
tion, to etymologists of autliority. In Johnson^s Dictionary, 
under the word “ fence” (definition 2), are found these ex¬ 
pletives—“ inclosure, ground, hedge, fortified boundary”. 
Now these are all clearly erections upon the surface of the 
earth, and it is obvious therefore, that the learned lexicogra¬ 
pher applied that description to a “ fence”. He submitted 
therefore, that the rule must be discharged. 

D. F. Jones, in support of the rule, insisted, that the defi¬ 
nition suggested was quite irrelevant. Inclosure of the land 
and exclusion of intruders, are the objects proposed by a 
fence, and does not a ditch effect those objects as well as 
any hedge or erection, be it never so high ? A diclionaiy can 
hardly il^consi%red as an authority in this case, but there is 
a resp^lJHe authority the other way, for CalHs (a), on hit 

(«) CalUs, tit. Ditches, 81 . 
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reading on the statute of Sewers, expressly calls a ditch a 
fence., and treats them as synoiiiinous terms. The defen¬ 
dant therefore ou this issue is clearly entitled to a verdict. 

Abbott, C, J.—I was of opinion at the trial, that a ditch 
of the description proved in this case to have existed, \vas 
not a fence within the meaning of the Local Act, nor of the 
(General Inclosure Act. It appeared to me, that the word 

fence,” which is a general term in the General Inclosure 
Act, imported something more than a mere ditch, and my 
opinion appeared to be fortified by the language of the 
23th section, which declares that it sliail be lawful for 
the several proprietois of the allotments, to be made in pur¬ 
suance of any such act, at any seasonable time or times, within 
the space of seven years next after the fencing of any allot¬ 
ment or allotments, to set up and erect posts and rails, or 
other dead fences, on the outside of the ditched bounding 
their resgjja:tivc allotments, not excctuding three feet from 
sifdrtlitches, for the preservation of their quickset hedges; 
and at any seasonable time or times, before tlie expiration 
of the said term, to take and carry away the materials of 
such outside fences when tlicy shall think proper.” Upon 
reference to this section, I thought that a more ditch was 
not sulbcicut; but where there w'as a livcr, 1 thought that 
might be deemed a sufficient fence. That was my opinion 
at the tiial, and 1 confess my mind is not free from doubt 
upon the subject at the present moment. My learned Bro¬ 
thers, however, are unanimously of opinion, that a ditch is 
a fence to satisfy the requisites of this statute. 1 shall 
therefore only observe further, that it is much to be re¬ 
gretted that this point has not been settled sooner, because 
ill the course of the last thirty years some hundreds of thof- 
aands of pounds might have been saved, which have been 
expended, if it had been thought sufficient, insteac^f doing 
that which has been constantly dune, nanie]|||^ ’Shutting 
quickset hedges, and putting up posts and rails to protect 

1. i! 
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the fences for a certain number of years> merely to dig a 
ditch, and where there was a pre-existing ditch to have tliat 
alone, as part of the fence. But the majority of die Court 
being of opinion that this is the construction to be put upon 
the act, the verdict must be entered for the defendant on 
tl>is issue. 


Buie absolute.. 


Hart v. Taylor. 

MEREJVF.TIIER moved, on the part of the dcfendimf, 
to change the venue from London to Lancashire, upon an 
affidavit, stating that the declaration contained t\v o counts ; 
tlie first upon a promissory note, and the last for goods 
sold and delivered; tlrat the bill of particulars reversed the 
order of the counts, stating that for goods so^^ Jl«d deli-^^ 
vered first, and that upon the promissory note last; tliat 
the real cause of action was a sale of goods; and that it 
arose in Lancashire, and not elsewhere. Under these cir¬ 
cumstances he submitted that this w^j a proper motion. 

Bayley, J. (fl)—The case of Green v. Shepherd(6) hi 
decisive against this application. It was there decided that 
the Court could not separate the causes of action. If tlie 
defendant’s affidavit had stated that the promissory note 
really did not exist, and that the count upon it was inserted 
merely for the purpose of preventing him from changing 
the venue, the Court perhaps might have granted this rule; 
but for all that appears tiie note iloes exist, and that being 
the case, the Court will not rt'Strain the plaintift' from pro¬ 
ceeding in the venue he has chosen, on account of another 
cause 0l setion. 

Rule refused, 

(fc) 5 I'aiiNt. .S76, 


(a) The oaly Jndgf is Court. 
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1822. 


Barker v. Slater. 

» 

./i.NDIiEirs. on a former day, obtained a rule nisi for 
bringing up the defendant, a prisoner, charged in execution 
for debt, to compel him to make an assignment of his 
estate anti ell'ects for the benefit of his creditors, in pursu¬ 
ance of the compulsive clauses of the Lord’s Act, 32 Geo. 2. 
c. 2B. ss. IfJ St 17, and the 33 Geo. 3. c. 5. The applica¬ 
tion was made at the instance of the plaintiff alone, and 
the case of Chappell v. Ashlei/ (a) was cited as an authority 
fo principle. 


Thursday., 
Nov. *1. 


A prisoner, in 
execution, at 
the suit of a 
ct editor,whose 
debt exceeds 
.SDO/., is not 
liable to be 
brought up 
under the com¬ 
pulsory clauses 
of the Lord’s 
Act, 33 Geo. 3» 
c. 5. to make 
an assignment 
of his estate 
and ctTects. 


Chiltp now shewed cause, and said the answer to this 
inoticm was, that the plaintiff’s debt amounted to 1700/. 
and iij)wy*'4ls, and the operation of the compulsory clauses 
/Aftlie Lord’s Act was confined to the case of a prisoner 
committed or charged in execution for any debt or damages 
not exceeding SOO/., besides costs. It was clear, there¬ 
fore, that if the debt or damages exceeded 300/., the cre¬ 
ditor had no remedy under the compulsive clauses. By no 
construction of this act would the Court be authorised in 
e.\erci8ing the jurisdiction now sought to be interposed. 
Independently of the express limitation of the statute, no¬ 
thing could be more unjust in principle, than to allow a 
creditor to adopt one remedy by charging a prisoner in exe¬ 
cution, and cojihne his body perhaps for twelve mouths, < 
and then compel him to make iui assignment of his estates 
and effects. The legislature, by 32 Geo. 2. c. 28, had 
limited the jurisdiction of the Court to cases where the debt 
was only KX)/.; but by 33 Geo. 3. c. 5. it had been ex¬ 
tended to 300/.; but it was evident that the intention of 
the legislature was not to curry it any further. If theCouft 


{it) Ante, voJ. i. 25, 
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could exercise the jurisdiction to the extent urged by'this 
application, it would per saltum repeal the general Insol¬ 
vent Debtors’ Act, and supersede the necessity of any fur¬ 
ther measure respecting insolvent debtors. 


Andretrs, contrA, argued upon the principle laid clown 
in Chappell v. Ashley, that as the chief object of the Lord’s 
Act was to oblige the debtor to do justice to his creditors, 
he might be brought up to make an assignment of his 
property, whatever the amount of liis debts might bo. He 
had understood that case to go the whole length of sa}ing, 
that the debtor might be compelled to make satisfaction to 
his creditors, though the debt exceeded .SfX)/. If, contrary 
to the princijde there laid down, the Court were to limit 
the relief to cases where the debt was SOO/. only, it would, 
in a great measure, defeat that liberal construction which 
the Court was aUvajs disposed to give to the Lord’s Act in 
favour of creditors. It was no answer to this ap plicatio n, 
that having the body of the debtor in execution was a satis¬ 
faction of the debt. 


Abbott, C. J.—^The case of Chappell v. Ashley does 
not go to the extent which we are required to carry the 
Lord’s Act. The effect of that rase is no more than this, 
namely, that it is competent for any one creditor wdiose 
debt does not amount to SQi)l., to avail himself of the l8th 
and 17th clauses of the act, and to compel the debtor to 
assign his property whatever may be the whole amount of 
the debts for which he is charged in execution. We cannot 
carry the construction of the statute farther than that. It 
must be jimited to the case of a creditor wdiose debt does 
hot exceed 300/. Here the debt is 1700/. and upwards. 

BAYtfiy, J.—-I think this rule ought to be discharged 
With costsJ It was moved before me, and I entertained a 
Very 'strong doubt at tint lime, whethei 1 ought to grant it, but 
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being told that Chappell y, Ashley had decided the very 1822 . 
point, I yielded to the application. 

Bahker 

r. 

Best, J.—^The Court would gladly make this rule abso- Slater. 
jute if it had authority^ considering the policy of the act. 

Abbott, C. J. — Upon the whole we think the rule ought 
to be discharged without costs. The Court does not ap¬ 
prove of a man living in prison and refusing to give up 
Jiis effects which might probably dischai^e all his dd^ts. 

Rule discharged, without Costs. 


Siiturdoff 
Nov. 33 . 


In the Matter of Joseph Addis.1 


an order of bastardy, made by two Justices, on the An order of 
. 1 ■ ^ • bastirdy not 

4th of April last, Joseph Addis was dnectcd to pay to the made until 

parish officers of Siiarestone, in tlie county of Leicester, two afterThe^death 

several sums of Si. and 17/. 10s. the one for the costs of the ehjui^ 

whereby the 

attending tlic lying-in of the mother, and of apprehending pntative fa- 
, - i- 'i/. ,1 iri • f tUer (who had 

and seeming hunsclf; and the other for the maintenance ot in tUc mean 

the child from its birth on the 29 th November, 1808, to its e^*jj^adjndg. 

death on the iGth ^»n7, 1812. In default of paying these ed to pay two 

several sums the Justices immediately committed mm to one fur the 

the county gaol “ until those suras should be duly paid, or niatntenance, 

until he should be otherw ise delivered by due course of law.” oU»cr 

^ , for the costs. 

At the last Easter Sessions no appeal was entered against the is void; and 
order of liliatiou, but the Justices at the Jln/sumwier Ses- fiUatfngJus- 
sioiis discharged Addis, on the grouud that the warrant of Jlfe 

upon an ille|;al 

warrant, frcmi which he is discharged at the next Sessions, still they inay afterwards issue 
a fresh w'arrant, founded on the original order; but it Uiu case tails witliin 49 
c. 08. s. as an order miappealed from, the commitment for non-payment of iiraiutc- 
naiiee must be lor three months, unless the money is sooner paitl. A f^eneral eommitment 
niitd the putative father pays iico su aul stuns, one for uidiuU'uaue.e, and the other for 
costs, ii bad in loto. 
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1822. commitment was informal, inasmuch as it directed him to 
be imprisoned qtiousque, instead of being for three months, 
under the 49 Geo. 3. c. G8. s. 3. After j4ddis had been 
thus discharged, he was again apprehended on the 4lh of 
September last, and committed to the county gaol by the 
hliating Justices, under a fresh warrant, founded on the 
original order of filiation and maintenance. The warrant 
directed the gaoler to receive tiie said Joseph Addis 
into his custody, and commit him to ward, there to remain 
without bail or maiilprize, except he should put in sufficient 
surety to perform the said order, or else personally appear 
at the next Quarter Sessions ; and also to abide such order 
as the Justices there assembled should lake iu that behalf, 
and if they should take no order, then to abide and perform 
llie order before them.” At the last Michaelmas Sessions 
there was no appeal against the order of tiliation, and on 
a second motion to discharge him from the commitment, the 
Court refused to interfere, because his remedy, if any, was 
iu this Court. 

S. M. Phillips, on a former day in this Term, obtained a 
rule nisi for a habeas corpus, to bring up the body of Addis 
to be discharged out of custody, and he made three points. 
1st. That the Justices had no authority to make an order of 
maintenance for a bye-gone time, the child being dead up¬ 
wards of twelve years at the time the order was made. 
iJd. That the second commitment should have been for three 
months under the 49 Geo. 3. c.f>8. s. 3, instead of under 
the WP/iz.c.S, s.2., inasmuch as the oi'der of filiation 
must be considered as an order unappcalcd against, by rea¬ 
son of the first commitment, which put it out of the power 
of Addis to appeal, and therefore it became a case within 
the first-mentioned statute; and, 3d. That this commitment 
was clearly bad in form, being until the putative father paid 
two several, sums instead of one, the Justices having no 
power to commit for an indefinite period for non-payment of 
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maintenance, that power extending only to cases where the 
putative father refuses to pay the expences of filiation. 

When the case came on this day, the first point was given 
up as untenable (u). • 

G. JV. Marriott now shewed cause, and contended, that 
there was no foundation for the remaining objections. The 
order of bastardy in tliis case is made conformably to the 
18 Kliz. c. 3, and is therefore perfectly ^ood; and the only 
<|uestion is, whetlier the second warrant of commitment is 
correct in point of form. It is quite clear that the 49 Oco. 3. 
c. ()8, s. 3, has no bearing upon this question, because that 
clause has reftMeuco only to subsequent maintenance under 
an order of bastardy already made and confirmed, but not 
to enforcing the order in the first instance, under the 
statute of Eliz. c. 3. It is in the event of the putative 
father refusing, J'royn time to time, to obey tbe order so 
made and confirmed, that the Justices, for the purpose 
of enforcing it, are empowered, by the 49 Geo. 3. 8.3, 
to commit tlie fatlitr for three inontbs, or until the 
imiintenancc money is paid. Unless, therefore, it can be 
shewn that this is a case within that statute, the objection 
falls to the ground, niis is clearly not to be considered as 
an order imappealed against, so as to bring it within that 
statute. It caunot be said thni yJddis was depri\ed of his 
appeal under either the first or the second commitment. 
Supposing the first commitment to be illegal, still there was 
nothing to prevent his appealing against the order of filia¬ 
tion. It is clear that the Sessions had no right to discharge 
him from the first commitment, the order itself being per¬ 
fectly regular, and no appeal against it; but having dis¬ 
charged him, it was competent for the filiating Justices 
to commit him again, as they had done under the second 

(a) Sec Retina v. Odam, 1 Salk. 124. Rfx v. Fox, 1 Bott. .Sth edit. 
477'. Rra- v. Fee, Id. 471. Rex v. Moravia, Id. 492. Rex v. MUcs^ Id, 
473. Rex V. mu, 1 Sid. 326. Rex r, Siccet, 0 East, 23. 
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warrant. £ven then he might have appealed to the Mi¬ 
chaelmas Sessions against the order, Rex v. IJill («). 
But he neglected so to do, and therefore the order was 
conclusive against him. and he remained committed on 
that order. This case then being* out of the purview of 
the statute 49 Geo. 3, the only remaining question is, 
whether the commitment is bad in point of form. Sup¬ 
posing this to be a case within the latter statute, and that 
the commitment should have been for three months instead 
of for an uncertain time, for not paying the maintenance 
money, still the commitment would be good quoad the 8/. 
for costs, by force of the 4th section of the 49 Geo. 3; and 
the Court might reject the JlOs. as surplusage. There 
is no doubt that the Justices may coipmit generally ‘'or the 
non-payment of the expences, and therefore, though they 
had no such power witli respect to the maintenance, still 
the commitment here would be good pro tanto, according 
to the authority of many decided cases. It would lead to 
the greatest inconvenience in practice if there were to be 
two commitments, one for maintenance, and the oilier for 
the exponces of apprehension, &c. 

Vhillips, contrd, was stopped by tiie Court. 

Abbott, C. J. —The question in this case is, whether 
a warrant in this form is good. If it is not good, there may 
be another warrant made out to commit the party for 
three months, if this is now to be considered as an order un- 
appcaled against, which I am inclineu to think it is. A de¬ 
fect in the warrant will not vitiate the order, which, in this 
case appears to be perfectly correct; but the ditficulty j have 
is in saying that the w'arrant is correct. If there has been 
a good order made for maintenance, and there has been no 
a[>pcal against it, then the Justices are to proceed under the 


(u) t fjifl. See lUx V. I\Ji:ssengcf, 1 liott. /)th edit. 174. and Hex 

V. Urnih, liubt. 12- 
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49 Geo. 3. c. 68. s. 3. This is a good order of maintenance, 
but the Justices have no right to issue their warrant to com> 
niit the party for the maintenance, and also for the expences 
of apprehending, &c. for an indefnite period. The ob¬ 
jection to the warrant is, that the party is committed gene¬ 
rally, until he pays two different sums, when it should have 
been a commitment for one only. The commitment under 
the statute of Jilizabcth, is only until the next Sessions, in 
default of the party entering into recognizances, and giving 
security; but here he is committed not merely for the main- 
teuance-money, but also in respect of the expences of 
apprehending him, and making the order of filiation, which 
latter are only given by the 49 Geo. 3, in the cases men¬ 
tioned in the third section. The order niay be good, but 
the commitment is bad, being for two sums, and as the 
commitment is illegal as to one, it is bad in toto. 

Bay LEY, J.—I am of the same opinion. We cannot 
hold the commitment to be bad in part, and good as to 
the rest. The commitment here is until he pays two dif¬ 
ferent sums, whereas it should be until he paid one only. 
This commitment is bad as to the 17/: 10s. and therefore 
it is bad as to the rest. Tlie order, however, being good, it 
may still be enforced, 

Holuoyd, J., was of the same opinion («). 


(ri) Best, J., was absent. 


Rule absolute. 
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The King v. The Bailiffs and Corpobahon of the 

Borough of Eye. 

Sc u4R LETT {w ith whom was IL Cooper) moved for a 
rule to sliew cause why a iiiaudamus should not issue to the 
defendants, eomniaudiug them to admit George iKitchett 
to the freedom of the borough of Eye. The afliidavit upon 
which the molion was founded s’aled, that the borough of 
Eye is, and has been from time imniemorial an aiicieut bo¬ 
rough, and both by prescription and charters, and lettors- 
pateiit successively granted by Hen. G. Hen. 8. Edw. 6. 
Eliz.’Jac. 1. and 9 IV. 3. was incorporated under the name 
and title of “ Hie Bailiffs, Burgesses, and Commonalty of 
Eye that it consisted of twelve capital burgesses, out of 
whom the bailiffs were chosen, twenty-four common coun- 
cilmen, and an indefinite number of freemen. The charters 
and letters-patent did not point out vvlio were entitled to 
be admitted freemen, but in the 8 EHz. the corporation 
passed a bye law, wiiicli ordained, that as often as any 
vacancies should happen, by death or otherwise, in the mim- 
ber of the twelve capital burgesses, the number remaining 
should elect others out of the common council of twenty- 
four, to fill lip such vacancies, and that upon the happen¬ 
ing of any vacancies in the number of twenty-four common 
council men, such vacancies should be filled by freemen 
inhabiting within the town, and wiio had been resident and 
dwelling therein for the space of one year at least, to be 
elected by a majority of those remaining of the twenty-four, 
and that once in every quarter of a year the bailiffs should 
hold a, great Court, for the purposii of granting admission to 
the freedem of the borough. The bye-law then ran thus:—* 

Item, that at every of the said general Courts, it shall 
be hmful for the bailiffs to admit into the freedom of the 

borvt'j'h. 
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tomt such person or persons as shall be suitora for the same, 
and withal shall be thought honest and well-disposed men, 
and being such as are resiant and dwelling within the town 
of jEye, by the space of one whole year at the least, so that 
the sai^ person or persons so admitted, do take such oath, 
presently there, at the time of his admittance, as in the 
book expressed to be taken by him or them, and so that 
the same freeman do pay there presently for such his ad¬ 
mittance to the said bailiffs, or one of them, six shillings, 
of lawful English money, and four-pence for the steward 
for recording his name and admission.” 

The affidavit then proceeded to state that George 
chett had been resident and dwelling in the borough ^of Eye 
for the space of one whole year, on the 27th October ^ 1820, 
being the day when one of the great courts was held by the 
bailifl's of the town, and attended the said court, and re¬ 
quested and demanded of the bailiffs to be admitted to the 
freedom of the borough, by reason of his residency and in¬ 
habitancy, and tlien declared himself ready to take the re¬ 
quisite oaths, and to pay his admission fees; but the bailiffs 
wholly refused to admit him to his freedom. The affidavit 
proceeded further lo state, that he had carried on the busi¬ 
ness of a tallow chandler in the borough during a period of 
six years, and had always been ready to take up his freedom, 
and comply w ith all the laws and customs of the borough, 
and that nevertheless he had not only been refused his free¬ 
dom, but had been fined and amerced by the courts of view 
and frank-pledge, held by the bailiffs, and had been twice 
served with summonses to pay, or shew cause why he should 
not pay, such fines or amerciaments, for carrrying on trade 
in the lowm, not being a freeman. Under these circum¬ 
stances, the question was, whether the bye-law set out in 
the affidavits was compulsory on the defendants to acfmit 
the prosecutor to liis freedom. Tlie learned counsel cott- 
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tended, that the words, ** it shall be lawful for the bailifii 
to admit,” \-*ere to be construed as imperative upon the 
bailiffs to admit any person who was qualified to be a free- 
Etb» mim, by residency and inhabitancy, according to the terms 
of the bye-law. He relied upon Rex v. 27ie Ma^r and 
Jurats of' Hastings (a), as an authority to shew that if tlicre 
are words of permission in an act of Parliament tending to 
promote the public benefit, they are always held to !>c com¬ 
pulsory. If this doctrine applied to an act of Parliaineut 
which alfected the whole kingdom, there seemed to be no sen¬ 
sible reason why tlie same principle should not be applied to 
the bye-law of a corporation, if ordained for the benefit of the 
public within the local limits. 71ie same reason was appli¬ 
cable in both cases. In this case the bye-law was obviously 
calculated for the benefit of the inhabitants of the borough 
of Eye. In the first place, no person could carry on trade 
unless he was a freeman, and in this very case the prosecutor 
had been fined for carrying on trade without taking up his 
freedom. But, in the second place, as respected the elec¬ 
tive franchise, the bye-law was of the greatest importance, 
and if not enforced, it would lead to this necessary conse¬ 
quence, that the right of voting for members of Parliament 
would, remain solely in the bailiffs and capital burgesses, 
instead of being extended to the freemen at large, whose 
numbers might be limited at the discretion of the bailiffs 
and burgesses. If then the words shall be lawful,” vvere 
to have the same import as they arc considcreci to have in 
a public act of Parliament, this application could hardly 
be denied, 

Abbott, C. J.—It is not our province to decide whe¬ 
ther the exclusion of persons from the freedom of this 
borough be lawful or unlawful, but we are called upon to say 
whether this old bye-Iaw' is to be considered as imperative 


(a) Ante, vol. i. page 148 . 
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upon the bailiffs and corporation of the borough, because 1822, 
it is declared ** that it shall be lawful” for them to admit 
qualified inhabitants to their freedom. It is not suggested 
that there is any charter of this corporation containing si- E*** 
milar ii|0rds, shewing in what manner llie freemen are to 
be elected, and as recourse has been had to this ancient bye¬ 
law, We have a right to suppose that no such charter existed. 

However, it is said, that we ought to give the same force 
and effect to this bye-law, as we should give to a public act 
of Parliament. I am of opinion that we cannot go that 
length. The words, “ it shall be lawful,” wljcn they arc 
foiiiicd in a charter of a corporation, or in a bye-law, evi¬ 
dently import, that those who are to act upon it, arc to 
exercise a discretion, whether they shall choose so to do, or 
Mhcther it is advisable so to do. These words occur in 
many charters, with reference to the power of filling up 
corporate body in case of vacancies, but they do not carry 
with them the force of an imperative law’. 1 recollect in 
one case Mr. Justice Chambre has said, that whether the 
words shall be lawful,” arc to be expounded impera¬ 
tively or not, must depend upon the subject-matter to 
wliicli they apply. I think the words give a discretionary 
power to the bailiffs to admit to the freedom, and that ito 
absolute rigiit is given to the qualified inhabitants. It can 
hardly be supposed that the corporation meant to bind them¬ 
selves imperatively by this bye-law, more especially as these 
words arc not to be found in any of the charters. Hic prac¬ 
tice has alw’ays been to construe these words optionally, 

I think, therefore, we cannot grant this application. 

Bayley, J.—^Tlic words “ shall and may be lawful” 
may be obligatory in an act of Parliament, but it is impos¬ 
sible to say that tliey are obligatory in a bye-law. The case 
of Rex V. The Mayor of llastingSf was an application for a 
mandamus to hold a court of record for the recovery of 
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loss. 


pursuant to the terms of the charter of the corpora- 
tiOfij but this case is distinguishable from that. 


«. 

Eye. 


If a royal 
charter con* 
tains words of 
permission to 
do an act 
which is clear* 
]y for the pub* 
lie benefit^ 
they are obli¬ 
gatory ; Uiere- 
fore where a 
charter of 
Jac. 1, granted 
to the stewaid 
and suitors of 
a manor, power 
and authority, 
to hold a court 
for’the pur¬ 
pose, (amongst 
other objects) 
of bearing and 
determining 
pleas of debt, 
^c. but the 
court had 
been disused 
for that pur¬ 
pose dating 
fifty years 
Held, that 
mandamus 
would lie to 
compel tlie 
court to be 
held again, 
notwithstand¬ 
ing tlie non¬ 
user for such 
purpose. 


The rest of the Court concurred. 


Rule refuse^ 


(a) Vide Drage v. Brand, 4 Wils. S77. Pauli v. Rogera, 5 T. R. 540. 
Boles V. Roscwrll, Idem- 538. H'oolcot v. Goutding, 8 T. R. 146. In (he 
case of Rex v. The Steward, S^Cm of the Manor tf Havering Atte Bower, Easter 
Term, S Geo. 4, an application was made to this Court fdr a mandamus 
to tho stewards and suitors of the court of the lordship or manor of 
Havering Atte Bower, in tlie county of Essex, to receive the plaint of 
one fVood, against another person named Butcher, and to issue process 
thereon, and to proceed to hear and determine the plaint pursuant to 
the charter 4 ./ac. 1. In that case the charter granted to the steward 
and suitors of the court, btdungiug to the manor (ivhich was of ancient 
demesne), power and authority to hear and detcnninc, by plaints, to be 
levied and prosecuted in the court, picas, debts, accounts, covenants, 
trespasses, as well by force an^ arms committed, as otherwise, dctentioii 
of chattels, and all other contracts what«ocvrr, within the lordship, &:c. 
made, done, or ari'ing, although the same debts, accounts. tVc. amount¬ 
ed to or exceeded forty shillings. It appeared that this charter had been 
constantly acted upon, the corrrt having been regularly held once in three 
weeks; hut it also appeared from the records, that there had been no 
plaint for a debt or contract heard and determined since the year 1796. 
Ko suit ill replevin had been instituted since 1790, and the last instance 
of a suit in ejectment was in 1803 ; but for other business, such as for 
levying fines, and suffering recoveries, respecting lauds within the 
manor, the court had since then been constantly held. In January last 
the prosecutor, Wood, had appeared bi-fore a court, diilj held by the 
steward and suitors, and demanded to levy a plaint against Butcher, for 
the recovery of a debt under forty shillings, arising within the manor, 
of which both were tenants. It was contended, in answer to tlie motion 
for a mandamus, that as there had been no plaint of this kind levied in 
the manor court for a pciiod of fifty years, the steward and .suitors had 
now no authority to hold such a court for the recoscry of debts, and that 
the disuse of it was conclusive upon the subject; imt. 

The Court, referring to the case of Rex v. The Mayor and Jurats qf 
Hastings, said, that a court of this kind, being establisiicd for the public 
benefit, the words of peftnis.sion used in the charter, were obligatory, 
ami the right of determining suits of tlie description mentioned, could 
not be lost' by the disuse relied upon ; and therefore the rule was made 
absolote. 


Chitty Was for the Crown, and Gaselea for the defendants. 
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1822 . 


Paterson v. Reay. 

* 

The plaintiff had obtained a judgment against the de¬ 
fendant in the County Palatine of Durham, and defendant 
being now a prisoner for debt in the custody of the mar¬ 
shal of this Court, 

E. Lawes applied for a certiorari to remove the proceed¬ 
ings against the defendant in that cause, from the Palatine 
Court ipto this Court, for the purpose of enabling the bail 
below to render the defendant in their own discharge. He 
had no express authority for the motion, but he understood 
the Court liad sometime since expressed an opinion that 
after judgment, they had power to grant such an application 
under the 19 Geo. 3. c. 70. It was clear that the bail might 
liavc rendered the defendant in the county palatine, had he 
not been confined within the prison of tliis Court, and there 
seemed no good reason why thft record of the judgment 
below might not be removed to enable them to render him 
here. 


Saturday, 
Nor. 23. 


Certiorari will 
not lie to re¬ 
move the re- 
coid of a judg¬ 
ment obtained 
against | a de¬ 
fendant in the 
county palatine 
of Durham, for 
the pnrpose of 
enabling his 
bail to render 
httn in this 
Court, tliougli 
he be a pri¬ 
soner for debt 
in the custody 
of the mar¬ 
shal. 


Per Curiam .—Tliis application is without precedent, and 
we Imve no authority to grant it. This vrould be to take 
away from th»’||||^ntifi' below his remedy against the bail, if 
they should not comply with the terms of their recogni¬ 
zances. The plaintiff may choose to proceed against tlie 
goods of the defendant, if he has any in the county palatine. 
Should he issue a writ of ca. sa. the return will probably 
be, non est inventus, and then the plaintiff will have hts 
remedy against the bail. It would be an anomaly in the 
law if we were to enable the defendant or the bail to re¬ 
move the record in opposition to tlie wishes of the plaintiff. 
The statute referred to, wjas passed in relief of plaintiffs, 
VOL. II. 


M 
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but not of defendants. Unless you can produce an affida¬ 
vit, that the plaintiff consents to this application, we cannot 
interfere, 

Kulc refused. 


Saturdnj;, The KiNG T. The Mayor, &c. of West Looe. 

A'op. 23. 


Mandamus 
will not lie to 
admit an in- 
liabitaot of a 
borough by 
prescription to 
be a fiee bur¬ 
gess, unless it 
appear first 
that he has an 
inchoate right 
to be a free 
burgess, and, 
second, that 
the office of 
free burge&s 
is a corporate 
office by pre¬ 
scription. 


JM^EREWETHEK moved for a rule to shew cause why 
a maudanius should not issue to the Mayor, Steward, and 
Free Burgesses of the borough of West Looe^ in the county 
of Cornwallt and to the Jury at the next Court-leet, com¬ 
manding them to hear evidence, and to inquire whether 
Thomas Rcndle is, and for the last year and upwards has 
been, an inhabitant of the said borough, and if found so 
to be, and not to be otherwise disqualified, to present, 
swear, and admit him to be a free burgess of the said 
borough. 

« 

Tlie motion was founded upon long affidavits, the mate¬ 
rial facts in w'hicli ajipcared to be the following :—^The 
borough of West Looe is an ancient borough by prescrip¬ 
tion, sending, as well before the charter of Elizabeth as 


after, two members to pailiamcnt; the right to elect whom 
is in the mayor and burgesses. By a charter of Richard 
Earl of Poictier and Cornwall to Odo dt Treverknt his bo¬ 
rough of Portlyan or Wzst Eooe was made a free borough, 
and, amongst other things, the burgesses of the same were 
to be free and quit of all customs; and if any one should 
reside for a year and a day in Uic same borough without 
just claim, he should, according to the law of other free 
burgesses, be quit from neifty and servitude. By charter 
of i6 Elizabeth the inhabitants were incorporated by the 
name of The Mayor and Burgesse:?and it appears by 
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that charter and the records of the borough, that the inha¬ 
bitants of the borough were the burgesses thereof; but 
neither the charter nor any surviving bye law contains any 
provision for the election of burgesses. There is a pre¬ 
scriptive Court-leet in ^the borough, and a steward thereof, 
which the charter of Elizabeth recognizes and directs to be 
held before the mayor and steward. Records of tbe Court 
in the reign of Henry 8. are extant, from which it appears 
tliat tlie Jury presented the defaults of suitors ; and by other 
records of the Court it appears that lists, in which the 
rcsiants were inrolled, were made, called over, and pre¬ 
sented at tlifi Court, and amerciaments made for defaults. 
In 1613 one was sworn as an inhabitant, and duly put into 
llie next list of resiants, and afterwards filled offices in the 
borough which require the previous qualification of being 
» burgess. The list of rcsiants was continued down to 
when a list of censorcs, and at other times of free¬ 
men, was substituted in its stead. In 1652 eleven persons 
were presented by the Jury at the Court-lcet for not being 
f reemen ; in lG53 three for dw'elling in the town not being 
sworn freemen ; and afterw'ards many others for not being 
sworn freemen or townsmen ; and in 1664 one was presented 
by the Jury, and sworn a freeman. In I 66 O the list of 
resiants was resumed, and that of freemen omitted; and in 
1662 the same, and so down to 1678, when, at a Court, 
held before the mayor aud four capital buigesses, three 
persons were sworn free buigesses, from which time a list 
of free burgesses was substituted for the list of resiauts, and 
the mayor and capital burgesses assumed to themselves ffie 
right of noiniuating, admitting, and swearing free burgesses; 
aud the Courts were very irregularly held, and often alto¬ 
gether omitted, dovm to 1708, when the Jury presented 
that no one ought to be sworn free of the borough unless 
presented by the Jury,” and they tlien accordingly presented 
one who was sworn and long acted as a free burgess. In 
1,710 the Jury presented “ all their ancient customs to be 
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good and laudable, and all who owe suit and service, and 
have made default;" and they presented 6ve persons as fit 
to be sworn freemen, and a like number in 1712; but in 
the middle of the page of tlie book containing the latter 
presentments, a piece is cut out. In 1714 the mayor 
assumed to himself to propose to his brethren persons to 
be sworn freemen, and continued so to do till 1702, when 
the mayor for the time being was removed by quo w arranto. 
In 176:3 thirty-nine inhabitants were admitted free bur¬ 
gesses, and one free burgess was removed by quo w'arranto 
for mi being an inhabitant; and in 1704 thirty-two bur¬ 
gesses resigned, and several others were removed by quo 
warranto. No Court-leet was held for many years, but in 
77 O 0 a Court-leet was held, and seventy-seven persons re¬ 
signed as burgesses. At a Court held 22d October^ 1822, 
before the mayor and eight capital burgesses, but no stewaid 
present, several resiant householders, paying scot and lot, 
appeared and claimed to be presented, admitted, and sworn 
free burgesses. They protested against the absence of the 
steward ; but the mayor persisted in proceeding. A written 
notice of their claim was tendered to the Jury, but by the 
mayor’s direction rejected; and the Juvy also, by the niayor’s 
direction, declined to present the claimants. Thomas Rend/e 
was one of the persons then claiming to be presented, and 
rejected. There arc now only thirty-two free burgesses of 
the borough ; twenty-two of theni live out of the borough ; 
and there are eighty resiant householders in the borough, 
paying scot and lot, entitled to be made free burgesses, and 
w hom the mayor, steward, burgesses, and jury, arbitrarily 
refuse to admit. 

Upon these facts it was contended, that Uiis being a bo¬ 
rough by prescription, whatever the ancient mode of cre¬ 
ating burgesses was, the same it must be now. From these 
afiidavits It appeared that free burgesses and resiants were 
the same; and tJiat the resiants were, in this borough, iu 
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conformity with the common law, presented, enrolled, called 1822. 
over, and sworn by the Jury at the Court-leet. By the an- 
cient practice of the borough, as well as by the law, it was „ 
the duty of every resiant to attend at the Court-leet, and W*^*'*’ 
to be enrolled and sworn there, and give his pledges, other¬ 
wise he was subject to be imprisoned, and was in effect an 
outlaw («). It was the practice of the Jury in this borough, 
and their boundcn duty by the law, to present all resiants 
to be enrolled and sworn, and to give pledges, and if not 
done, to present any default in any of these respects (b). 

This duty was so imperative that the King could not grant 
to any man that he should be exempt from this suit(c)j 
and consequently no subsequent charter of the crown could 
have affected this mode of presenting, &c. the free burgesses, 
so as to exempt any resiant from his obligation to be pre¬ 
sented, or the Jury from presenting him; and therefore the 
Jury should be compelled by mandamus to do their duty in 
that respect, particularly as there was no other legal mode 
prescribed for making burgesses in this borougli, the pro¬ 
ceedings of the mayor and capital burgesses being clearly 
illegal, not being supportable by the charter of Elizabeth, 
if put upon that ground, and being an usurpation, as indi¬ 
cated by its irregularity. Surely a free burgess 

is a corporate officer.) Not ex vi termini ; a free burgess 
is a free inhabitant of a borough ; he may in some cases 
also undoubtedly be a corporator, as he is in this case by 
llie charter of Elizabeth, which superadds the corporate 
character to that of a free burgess presented and inrolled at 
llie Court-leet; a free burgess therefore is not necessarily a 
corporator, for there are many boroughs which are not cor¬ 
porations. {Baj/let/, J. Then the Court cannot interfere by 
mandamus. Abbott, C. 3. A free burgess, under a charter 
of Elizabeth, is certainly a corporator; but he is a corpo- 

(«) 2 Inst. 72. Com. Dig. tit. (fc) Kitchen, on Court Leets, 12. 
liCei. Kitchen, on Court Lcct^i, 19. 103. 

(hi- 7. (c) 2 KoI. S. 
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rator without prescriptive right; the Court-lect may be 
prescriptive, but it does not therefore follow that tliere is 
a prescriptive right to admission; and it appears here that 
there is not. So that this difficulty arises. If a free bur¬ 
gess under this cliarter is not a corporate officer, we cannot 
interfere by mandamus; if he is, still, as he has no prescrip¬ 
tive right of admission to the office, we are equally pre¬ 
vented from interposing. 1 am not aware of any authority 
to shew that the Court has ever granted a mandamus in 
either of these cases.) The free burgesses of this borough 
are not under the charter of Elizabeth; there were free bur¬ 
gesses there three centuries before the date of that charter, 
which is sufficient evidence of their liavin*; existed time out 
of mind ; and the common law, which clearly existed before 
that period, required every resiant to be inrolled and to 
take his oath of allegiance before the sheriff, if he was a 
resiant or inhabitant of the county at large; and before the 
reeve of the borough, if he was a resiant or inhabitant of a 
borough. A right and obligation to be inrolled was there¬ 
fore cast upon every inhabitant of the borough before the 
tinje of legal memory, and a free inhabitant of a borough 
being so inrolled, w'as thereby admitted a free burgess 'of 
the borough. (Bayley.J. JSJo; that is not the necessary 
consequence. The effect of it is merely this, that they be¬ 
come freemen and cease to be considered vUeins. The re¬ 
sidence for a year, as necessary to make a man free, applies 
only to viieiiis. There were many other modes of becoming 
free; and all freemen, whether they became free in that way 
or otherwise, were bound to be cniolied wherever they were 
free inhabkants; if in a borough they were free burgesses.) 
No other mode of admission is prescribed by any charter or 
bye law of this borough, nor attempted to be put in prac¬ 
tice till 1678, wlten the admission is clearly illegal, being 
by the mayor and capital burgesses only. The Court then 
will interfere by mandamus to have the law put in force 
and justice done, though the matter do not relate to a cor- 
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poiatc office. The instances in which writs of mandamus 
have been granted for corporate offices are very few com¬ 
pared with the other occasions to which they have been 
applied. He cited Rex v. The Borough of Midhurst (a), 
and Rex v. Lord Montacute (6). 


1822. 

Rex 


V. 

Weit Loob. 


Per Curiam. —The cases cited will not support the pfe- 
sent application. In both those cases there was a freehold 
interest in land, and there was considered to be a prescrip¬ 
tive right in the parties to vote for the election of members 
of Parliament, and it was upon those grounds that the 
Court there granted the writ. Those grounds are wanting 
here; at least the affidavits do not state them; if they 
did, this case might appear in a very different light before 
us. The object here is to persuade the Court to order a 
party to be admitted to an office which is to confer some 
benefit upon him, without shewing that he has any inchoate 
title by prescription to fill that office, or receive that bene¬ 
fit. A free burgess in this case is a corporate officer; but 
he is a corporate officer, without a prescriptive right, and 
in favour of such a party mandamus will not go. If the 
other ground is taken, the impediment is equally strong, for 
if he is not a corporate officer, we cannot interfere in the 
mode suggested. 

Rule refused. 


Merercether, the next d.ay, moved for a rule nisi for an 
information in the nature of a ^uo warranto against the 
mayor of the same borough, upon affidavits, stating, in ad¬ 
dition to some of the former facts, that the mayor is the 
returning officer of the borough, and that the charter of 
Elizabeth directs that there shall be twelve principal bur¬ 
gesses to assist the ma) or, and that the mayor and principal 
burgesses shall every year name two principal burgesses 
(«) 1 Wils. 283. (*) 1 Sir W. Bla. CO. 
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1822. 


Rfx 

r. 

West Loo£. 


before the other inhabitants of the borough, who are to 
elect one of those two to be mayor for the year ensuing. 
It appeared that the persons to whom their nomination was 
given, and by whom the subsexjuent election was made^ 
were variously named in the corporation books, being some¬ 
times called burgesses, and at other times, common burgesses, 
freemen, commons, commonalty, and since 1078, free bur¬ 
gesses’, all vvhicli terms appear from the records of the bo¬ 
rough to describe the same class of persons, and to shew 
that the inhabitants were the freemen, commonalty, or com¬ 
mon burgesses ; and that at the last election of mayor, tlie 
inhabitants tendered their votes, but were rejected. This, 
he contended, was contrary to the charter; but 


7'lie Court said, that the word ** inhal>itants'’ in the char- 
tei, clearly meant the burgesses, and therefore refused the 
rule. 


SiUurdaij, 
Nor. W. 


West v. Andrews, 


D 


RI5T on tlio statute 55 Geo. r. s. (i. for penal¬ 
ties. 4'Jic declaration contained sixteen counts. The first 
count stated, that dtMendant oii the 1st of Juue, 18^20, was 
overseer of tlu3 poor of the parish of IVesthumpnelt, in the 
county of Sussex, duly appointed in that belialf; and that 
wliile lie was such overseer, he furnished and supplied in 


An artinj; 
guardian of 
the poor is 
liable to the 
penal tie*', of 
tlie statute 
.*>') (il‘0, 31. 
e. 137. s. 6. 
for supplying 
the poor ot 
the parish with 

provisions, thmij;h there he no proof of his appointment. If a parish officer i» liable 
to the penalties imposed by ^2 tleo. 3. c. i)3. s T.', still lie may be proceeded attaiiist 
under the gem tat aet oS (ico. 3. c. 137, without regard to the foriner statute. Where 
the dcclaiation alleged that the defendant was a (lerson having the providing fur, order¬ 
ing, nianageineiit, control, and direction of the. poor of the parish of 11'., and that he 
had supplied the poor of the parish with provisions, and it appearing that if. was one 
of five united punches, whose poor were jointly maintained by all the parisbes in one 
common workhouse .—Held, that the offence was well laid. Semblt, that the declara¬ 
tion need not have alU ged that the provisions were supplied “ for the use of the work- 
lunar," in order to bru>g the case within the stalnlc. 
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his own name and for his own profit, certain goods and pro¬ 
visions for the suj)port and maintenance of the poor of the 
said parish. Tlie second count described him as collector 
of the rates of the parish ; the third, as a person having 
the providing for, ordering, management, control, and di¬ 
rection of the poor of the parish ; the fourth, fifth, and 
sixth counts, were framed upon the three first, with slight 
variations; there were then tw’o setts of counts charging 
the defendant with supplying goods for the workhouse of 
the parish ; and the remaining four charged him as a person, 
amongst others, in whose hands the providing for, &c. the 
poor of five united parishes was placed, IVesthamptiett be¬ 
ing one, and suppl)ing the goods in question. Plea, not 
guilty, and issue thereon. At the trial before Wood, B. 
at the last J.ewi Assizes for the county of Sussex, it ap¬ 
peared that the defendant acted as one of the guardians of 
tlie poor during the year 1820 , but there was no evidence of 
his appointment to tiic office, and objection being taken that 
his appointment should have been produced, itvas over¬ 
ruled. I'he poor-house was under the control of the guar¬ 
dian of the united parishes, but was managed by one Grif- 
Jiths, who was appointed by, and received directions from 
llicni, and who supplied the provisions at a certain rate per 
head. Jn the year 1820 , he purchased some ew'e sheep of 
the defendant for tlie use of the poor*hoiise and of himself, 
and paid him for them. It was tlicii objected for the de¬ 
fendant, that this evidence was insufficient to support the 
declaration, but the learned Judge thought the evidence was 
stieh as brought the defendant within the statute, and the 
plaiiuifi' had a verdict, by his own election, upon the third 
count only. 


1822. 


West 

V. 

Anukews* 


Marryalt, in Easier Term, obtained a rule to shew cause 
why the verdict should not be set aside, and a new trial 
granted. 
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1822 . 


W EST 

r. 

Akdrews. 


Gurney and Long now appeared to shew cause, but were 
stopt by the Court, who called upon 

ISlarryatt and Courthope in support of the rule. As the 
plaintilf has elected to enter the verdict upon the third 
count only, the argument in this case may be confined to 
that count. Tliere are several objections to it. First, the 
statute upon which this action is brought is not applicable 
to the case. The parish in question, is one of several 
united parishes under one and the same management, having 
one joint poor-house, and therefore all ofl’eiices connected 
with the poor, are properly punishable under the former 
statute 22 Geo, 3. c. 83. s. 42. the penally in which is only 
20/. But second, the <lefendant is described as ** a person 
ill whose hands the providing for, ordering, management, 
control, and direction of the poor of the said parish is 
placed”, which is a misdescription of him in two particu¬ 
lars, for, as guardian only, lie has no share in the provision, 
management, or control of the poor at all; they are in the 
hands of the overseers; the guardians have only to superin¬ 
tend the conduct of those who have the management of the 
poor ; they have nothing to do with the poor themselves ; 
and if the defendant has any share in the management of 
the poor, still it is not of the poor “ of the said parish,'* 
for the poor of that parish are managed jointly with those 
of four others. Then, third, to bring the case within this 
statute, it should at all events have been alleged, that the 
provisions w'ere supplied for the use of the workhouse,’* 
and not for the use of the poor of the parish; the object of 
the sixth section of the statute being, to 'prohibit the 
churchwarden, 8cc. from supplying provisions “ for the use 
of any workhouse or workhouses.” On these grounds the 
defendant ia entitled to a new trial. 


AunoTT, C. J.—According to what took place at the 
trial of this cause, if there is any one count in the declara- 
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tioii sustained by the evidence, the plaintiff is entitled to 
retain his verdict, and 1 think we ought not to yield to any 
objection in point of form, not made before the learned 
Judge. One objection is, that tlie defendant is not properly 
described in the declaration. In some counts he is de¬ 
scribed as a person having the providing for, management, 
&c. of the poor of the particular parish of IVesthamjmett by 
name. If that description of him is sustained by the evi¬ 
dence, the objection fails. 1 take it, that where parishes 
are united under 22 Geo. 3. c. 83. guardians are to be ap¬ 
pointed for each parish, who arc constituted overseers of the 
poor of the particular parish for which they are appointed^ 
and have many exclusive duties to perform respecting their 
own parish, but also for several purposes become guardians of 
the united parishes; and therefore, that as regards their own 
particular parish, their office is several, but, as respects the 
united parishes, it is joint. That being so, 1 am of opinion 
that this defendant must be considered as a person having 
tl»e manageinent, control, and direction of the poor of that 
parish for which he is appointed. Though the declaration 
may contain one or more words descriptive of the duties of 
the defendant, which are not sustained by the evideiKe, yet I 
tliiuk such an objection ought not to prevail, it being suffi¬ 
cient, in iny opinion, that the allegation should in substance 
be made out. Aiiothcr objection taken is, that all the 
counts of the declaration charge the defendant witii having 
supplied these provisions for the niaiutenauce of the poor 
of the parish of Westhampnett generally, whereas, according 
to tlie evidence, they were supplied, not for tlie maintenance 
of the poor of this parish, but for the supply of the work-^ 
home in which tlie poor of tlie united parishes are main¬ 
tained. And then it is contended, that as the statute con¬ 
tains two particular classes of eases to which it is to apply, 
namely, where the provisions are supplied “ for the use of 
any workhouse or otherwisef and as these sheep were sold lo 
be used ia the workhouse, those counts of the declar^ation 



188 


1822. 

West 


r. 

Anurews, 


CASES IN THE king’s BENCH, 

which allege them to have been sold for the maintenance of 
the poor of the parish, are not proved, because the allega¬ 
tion ought to have been that they were supplied for the use 
of the ztorkhouse. This objection was not taken at nisi 
prius, but if it had ^been taken, I am by no means satisfied 
that it ought to have prevailed, because the language of the 
sixth section is “ for the use of any workhouse or work- 
houses, or oihemise, for the support and maintenance of the 
poor.” Now, to supply provisions for the use of the work¬ 
house, is one mode of supplying for the support and main : 
tenance of the poor. 1 am not satisfied that this objection 
ought to prevail, but not having been made at the trial, 1 
think it ouglit not to prevail now. It is of great importance 
that these objections in point of form, which are often taken 
contrary to the justice of the case, should be presented dis¬ 
tinctly to the Judge at the trial, for if tenable, then great 
expencc to the parties would be saved. '^I'liis is an objec¬ 
tion of form and nut of substance, and I think we ought not 
to give effect to it, especially where it is a matter of so 
much doubt. 1 think this rule ought to be discharged. 


Bayi.ey, J.—I am of the same opinion. The 55 Geo. 3. 
c. iti7.was intended, as it seems to me, to e$tabli.sh one 
general provision throughout the kingdom, in cases of this 
description, and that it was not the intention of the legisla¬ 
ture that there should be one rule under the 22 Geo. 3. 
c. S3, as to those parishes which were united under that act, 
and another rule as to those parishes not so united. There 
is a provision in the latter statute under which this case might 
have fallen, provided the 55 Geo. 3. had not been passed ; 
but that would have been a provision local in its nature, and 
only applicable to particular places; but in the general pro" 
vision which w'as afterwards made by the 55 Geo, 3. there is 
no exception, as to those places comprehended in Mr. Gi/^ 
/self’s Act. I do not think it was the intention of the legis- 
lurc to except those cases which were i>ieviously made liable 
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to penalties under the provision of the 22 Geo. 3. I can 
see no reason for such an exception ; nor can 1 comprehend 
why a provision should be made as to one description of 
poor-house, different from that applicable to another, if they 
arc both of the same nature. There being no exception in 
the 55 Geo. 3. and the provision being general, I think we are 
bound to consider this case as coming within the operation 
of that statute. With respect to those persons who are 
guardians of the poor under the 22 Geo. 3. and, who have 
the order, management, control, and direction of the poor 
of the parish in which they are appointed ; it seems to me, 
that they fall most strictly under the provisions and are with¬ 
in the range of those mischiefs, which the 55 Geo. 3, was 
intended to remedy. Tliey have the power of appointing the 
person who is to provide for the poor, and make contracts 
lor the diet and clothing of the paupers in the workhouse. 
That person is placed under the strict inspection and control 
of the overseer, guardians, and governors of the poor. Why 
then each guardian has a distinct duty to perform. He is 
carefully and strictly to see that the diet supplied for the 
poor is good and w holesome ; but all that strict care and 
inspection, will be liable to be superseded, if the person 
who is to make the inspection, is also to supply the articles 
which the poor are to eat. 1 think therefore, that this case 
conies clearly within the mischiefs which the statute intended 
to remedy. As to the objection that the declaration in this 
case, ought to have described this as a supply “ for the work- 
house,” and not for the poor of the parish, I think it is 
not tenable. If the poor of this particular parish are main¬ 
tained in a workhouse which is common to the united 
parishes, still this would be a supply for the poor of the 
particular parish. But whether the poor are supplied in 
the workhouse or out of it, seems to me to be quite imma¬ 
terial for the purpose of this case. It is said that this is 
not a supply for the poor of this specific parish, because it 
is united with other parishes. This is a very fullaciQus at* 
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gument, for if I supply provisions for A. B. and C. and 
they dine jointly together, I supply each and every of them 
individually, ft seems to me therefore, that none of tb« 
objections in this case, are well founded. 

I 

Holroyd, J.—I am also of the same opinion. I think 
it quite clear that the 55 Geo* 3. being a general law, is 
sufficient to comprehend the cases to which Mr. Gilbert’s 
Act applies; and 1 am of opinion that this case is clearly 
witljin the words as well as the spirit and meaning of the 
general act. As to the objection that the defendant in tliis 
case had not the providing for, ordering, management, 
control and direction of the poor” of this parish, I tliink 
he had such a control as brings iiitu within the operation of 
the act, and at all events within the alternative part of the 
sixth section. But it is said, that inasmuch as he was guar¬ 
dian of the poor of the united parishes, he is not properly 
described in the declaration as being the guardian of this 
parish, because his duty was not confined to this particular 
parish only. It is contended, therefore, that the allegation 
in the declaration that he was guardian of the poor of this 
particular parish is not proved. 1 however am of a dif¬ 
ferent opinion. 1 take this declaration to be drawn consis¬ 
tently with sound rules of pleading. It is an established 
rule of pleading, that it is not necessary to make the allega¬ 
tion to the full extent to which the proof will go. Suppose, 
in the case of a prescription for a right of common for 
sheep, and the proof is of a right /or all sorts of common- 
able cattle \ it has been expressly held, that the allegation is 
made out, and that it is not necessary to make the allegation 
co-extensive with tiie right. This applies directly to the 
principle of this case. But there is no occasion to resort 
to any rules of law upon the subject, for it seems to be per¬ 
fectly clear, that if it was the duty of the defendant as 
guardian, to superintend the maintenance of the poor of the 
united parishes, the allcgatiou that he had the control and 
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snperintendance of the poor of die particular parish is 
sudicient to sustain this action. As to the other objection, 
that it is not alleged that the supply was for the workhouse^ 
but for the poor generally, 1 am by no means satisfied that 
it would have been a good objection if taken at the trial; 
but not having been taken then, 1 think we ought not to 
give any weight to it now, conceiving, as I do, that the most 
mischievous and unjust consequences would result if parties 
were allowed to keep back objections in point of form, and 
after taking the chance at the trial upon the merits, then 
bring them forward after the merits arc found against them. 
I therefore tliiuk that this verdict ought not to be dis¬ 
turbed. 

Best,.!. —Objections in point of form are not at any 
time entitled to much encouragement, but certainly not 
after trial, and for this obvious reason, that if they are taken 
at the trial, they may be immediately answered by facts, 
perhaps within the power of the other party to give iu 
evidence, 'llic first objection taken in this case at the trial 
was, that the defendant was a guardian of the poor of five 
parishes, and dicrcfore that the declaration was insufficient; 
but the answer to tliat was, that he acted in the manage¬ 
ment of the poor of the particular parish mentioned in the 
declaration; and 1 think that was a sufficient aiisw'er in point 
of fact so as to remove the objection. I’he next objection 
taken was, that it was necessary to prove the defendant’s 
appointment as a guardian. That 1 think was not necessary. 
It was sufiicient to prove him acting iu the character of 
guardian; for it has been decided, that if a man is charged 
with doing a particular thing whilst he is cloathcd with a 
particular character, if he acts in that character the Court 
will presume that lie is legally appointed. I'hat was laid 
down by Mr. Justice Haller iu the case of a Custom-house 
officer. If a man acts iu the character of rector or vicar of 
a parish, is it necessary to prove his induction and instiUi- 
tion? Until the couUaiy is shewn it is suflicieut to piove, 
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that the party acts in the character to justify the Court in 
presuming that he is properly appointed. In this case 1 
think it was no objection that this defendant was employed 
in the management of the poor of five united parishes; for 
if he was employed in the management of them all, he was 
employed for every one, and therefore the declaration pro¬ 
perly describes him as the guardian of the particular parisli- 
There are many parishes in Loudon which are united, but 
still they exist as separate parishes for all purposes except 
that which relates to the management of the poor under 
3V1i. Gilbert'^ Act. The parish of IVesthampuett, though it 
is united with other parishes under that statute, still may be 
described as a separate parish, and therefore a man who 
acts for the five united parishes, may be said to act for each 
of tlie five. Tlien it is said that this defendant ought to 
have been proccetkKl against under Mr. Gilbert's Act, be¬ 
cause these parishes arc united. That by no means follows. 
It appears to me that it would liave been a most extraordi¬ 
nary circumstance, if, A\hen the legislature passed the 
53 Geo. 5, and thought fit to make a general regulation 
applicable to every person who had the management of the 
poor of any parish, and subjected him to a penaltv of KK)/. 
for selling provisions to the poor, they should have exempted 
united parishes (where there is a much greater latitude for 
abuses of this kind) from the operation of the statute. It 
appears to me to be impossible to .shew that such was the 
intention of the legi.slature. This statute imposes cumu¬ 
lative penalties, but wdiether the defendant be still liable 
under Mr. Gilbert^ Act, it i.s not for us to decide. It is 
sufficient for us to say, that this statute is manifestly appli¬ 
cable to every description of parish, whether the pari.sh 
maintains its own poor separately, or is united witli any 
other parish. 1 am of opinion that this case is clearly 
within the statute upon which the action is founded. 

Rule di.schargcd {n). 


(m) Vnh' Fiarii. & Aid. 11,7. 
Ante, Viii. i. |). :;p7. 


i) Ibid. ‘,’J. li. M ooro, 187. 
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Primrose r. Gibson. 

HE question in tliis case was, whether a ca, sa. against 
the person, and a Ji.J'a. against the goods of the defendant, 
might both issue at the same time. It appeared that the 
slieriff’s officer, having both writs delivered to him, went to 
the defendant’s liouse for the purpose of taking him in ex¬ 
ecution on the ca. sa., and, not being able to find him, took 
his gt)ods in execution under the Ji. fa. ; and on shewing 
cause .against a rule for setting aside the execution for this 
alleged irregularity. 


Momhijl, 
j\ot. ‘Ja. 


A fi. fit. and a 
ca. sa. may i''- 
sne- at the same 
tiiiio asraiiist 
tlio "oods, and 

tlic pci son of 
a deleiidant. 


The Court said, there was nothing irregular in the pro¬ 
ceedings, both writs might run together, and therefore 

Discharged the rule, with Costs. 
Campbell for the plaintiff, and Chilly for the defendant. 


Caila V. Ergo on. Tuisdmj, 

A op. eo. 

O N shewing cause against a rule for setting aside an A sum of mo- 

. . "■ iiey diret'tpil 

attachment against the plaintiff, for not paying money pur- to be paid by 

.suaut to an award, it appeared, that after the arbitrator had 

published his award, the plainlitf was proceeding to the 

chambers of the attorney of the other parly to the refer- ed in A.’s 

, . . , ’ , . hands by pro- 

enee, tor the purpose of liaying over the mouc}', but, on (,„t 

his way thither, he was served with an attachment out of '*“Jp 

London, at tlie 

suit of a ciotliror of if. ; therefore where a ride nisi had been obtained against A. in this 
Court for contempt, in not paying money pursuant to an award :—Held, that itwas 
no ground for opposing a rule for attachmelit, tliat by the process of the Sheriff’s Court 
the money was attached in his hands to answer the debt of if.’s creditors, 

VOL. II. N 
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the Sheriff’s Court of the city of London, by which the 
sum of money thus awarded was attached in his hands, to 
answer the debt of a third j>erson. Notwithstanding this 
proceeding tlie plaintiff was attaches] for not performing the 
award, and the question was, whether the foreign attach¬ 
ment was a sufficient ground for setting aside the attach¬ 
ment of contempt ? 


Chitty shewed cause against llie rule, and contended, that 
the plaintiff was still liable to be attached. It is clear that 
where money is adjudged by a superior Court to be due 
from A. to D., it could not be attached by a for(’ign court. 
Such mode of proceeding, if allowed, would render the 
judgment of a superior Court absolutely nugatorv. Is 
there any thing in the award of an arbitrator which distin¬ 
guishes it from the ordinary judgineut of this Court ? Cer¬ 
tainly not. Tlic arbitrator is substituted in the place of the 
Judge and Jury, and his award is of as much force a*, tin 
judgment of the Court. In Coppell v. Smith {a) it wa‘^ ex¬ 
pressly decided, that if a sum of money is direcu d to he 
paid by A. to B. by the ^Master’s allocatur, it caimot h«_ 
attached in A,\ hands by process o;it of the Sheriff’s Court 
in an action against B. That case, by parity of reason, 
precisely in point; for the award of an arbitrator, who is 
also an officer of the Court, is of the same force, at least, 
as the allocatur of the Master. Besides which, in this 
case, there is an affidavit that this attachment out of the 
Sheriff’s Court was obtained by collusion between the par¬ 
ties. 


Holt, contri.—^The plaintiff in this case has been guilty 
of no contempt, and therefore he is not liable to an attach¬ 
ment. It is true tliat the money awarded was due, and the 
plaintiff was prepared to pay it. For that purpose he 


<a) 4T. R.312. 
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went to the other party, and almost in the very act of 
j»aying it, he is served with a foreign attachment, and the 
payment is suspended. Under these circumstances it would 
be extremely hard upon the plaintifF to say, that he was 
liable to an attachment* from this Court for a contempt for 
not j)ayitig the money, when he is preventtul from doing so 
by the act of a Court of competent jurisdiction. 'J’hcrc is 
no doubt that a creditor innv attach the money of his tit btor 
in the hands of a banker or other stranger; and what is 
there to take this case out of that ctaieral rule? d’iiis is 
money of a debtor in the hands of tlic plaintiff, wlio, as 
r«,‘sj)eets till" cre.htui, is to him a stranger. 'J'hc parly who 
claims the money is not concluded by the fmeign attach- 
iiK'tit; he may pul in bail and defend it in th.e Court out 
id which it issues, and then that Court will determine whe¬ 
ther the money be clue or not; but the plaiutilY in this 
case has no such reined}. If the plaiutift is to be held in 
eoiilempt under these eircumstancos, he may be comjud- 
Icd to pay the money twice; first, under the foreign attach¬ 
ment; and, second, under the ]>rocc'ss of this Court by 
attachment for contempt. 'Fhe Coiiit will not enter into 
the ipiestion whether the foieign attachment issued in con- 
sequeiiee of any supposed collusion between the parties, 
but will decide the jioiiit upon the validity of the proceed¬ 
ing ill point of law'. 
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JW Curiam .—We certainly shall not go into the ques¬ 
tion of collusion, nor decide upon the merits of the case. 
The result of all the decisions upon the point now raised is, 
that a judgment of this Court cannot be. defeated by any 
intermediate step of this kind. A judgment of this Court 
cannot be affected by the process of the Sheriff's Court. 
Now an arbitrator is an ollicer of this Court; he is sub¬ 
stituted in the place of the Judge and Jury, and his decision 
is founded upon a submission tn arbitration, which has 
been made a rule of Court, and ilit-refore it is in effect the 
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in 

same as if jmJgment had been pronounced upon llie case 
by the Court itself. If the piaiutiif pays the money under 
the attachment for contempt, that will be an answer to the 
proceedings in the Slieriff’s Court. We think the case of 
Coppell V. Smith is directly in point,*aiul therefore the rule 
for setting aside the attaclnnoiit for contempt must be dis¬ 
charged; but let the atlaclunent lie in the ofliee h)r a week. 


llule disci)argt'd. 


Tuesday, 
Aoi-. ilC. 


IIoL.MKs Ihooixs. 


Where ttie 
agent employ¬ 
ed in endea¬ 
vouring to 
carry tlirongli 
Parliament a 
bill fur making 
a iailwa>,sued 
the chairman 
of a com¬ 
mittee of sub- 
scrihers to the 
undertaking, 
for his woik 
and lahuiir, 
and e\ponc( s 
inciiired as 
aueh agent, 
and it appear¬ 
ed tliat tin* 
agent himself 
was a siil)- 
scrilier to the 
HiidertakiMg : 
Held, ttiat tlie 
actmn wmdd 
not lie. 


MIS was an action fur woik and labour, and foi mo¬ 
ney laitl tint and expended b\ the plaintdl, as surveyor 
to a company formed for making a raibvay from IVomcnley 
to the river Dun, in the county of York. The defendant 
pleiuled non assumpsit; and by an ortler of nisi prius th« 
cause was lefeired to the aibitrutioii of a gentlemati 
at the bar. The arbitrator awarded to the plaintiff the 
sum of 3‘24/. 1.55., but certified that il was proved before 
him that the plaintilF and the defendant were subscribers 
lo and .shareholdtas in the iiiideitaking, for the biniefit of 
which the work and labour was pdl'onmd, and the ex¬ 
pellees inruned by the plaintiff, which formed hi.s demand 
in this action.” It ap[>oaied that the defendant hatl acted 
as chairntuit of several committees of .snbscrihers and share¬ 
holders, assembled for the purpose of carrying the intended 
railway into effect, and that the plaintiff' bad selected him 
as the person responsible for the work and labour, and ex¬ 
pellees incurred in endeavouring to carry the bill through 
parliament. The bill had been opposed, and in coiise- 
c\ueiire of iiou-compliance with some of the standing orders 
of the House of Coinnions, the measure was withdmwik 
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On shewing cause against a rule for setting aside the award 
of the arbitrator, the question was, whether, as the plaintiif 
and the defendant were both subscribers to and sharehoidet s 
in the undertaking, for the benefit of which the work and 
labour was j>erf()rmed,*and the expcnccs in question by the 
plaintiff incurred, this action could be maintained. 

After heating Jirovghani fox the jdaintiff, and i'. l*ol~ 
luck for the defendant, 

Aniion , C.J. said—I am quite salisfud that this ac¬ 
tion is not maintainable. Jf a number of persons associate 
tog( ther lor tlie purpose of carrying oii some uiuhTtaking 
for their joint benefit, and atty one of them is employed as 
surveyor or agent for the purpose of currying the object iii 
view ii^ effect, the question is, whether that person docs 
not stand iu the situation of one, who himself is to be 
considered as aii employer, and liable to contribute to the 
cxpeuce of his own employment? I think he is; and on 
that ground I tliiok this action cannot be maintained. This 
iK'tion is brought against a person who was chairman of 
fiiudi an association, and it is said that he is the proper 
person to select. If he had given any personal undertaking 
to pay the expcnccs incurred by the plaiutiff, that might 
entail a liability upon him. JVo such circumstance appears 
in this case, and consequently 1 think he is not liable in this 
action. It would be well for those employed as solicitors 
or agents, on occasions of this kind, to say to the cliairman. 
Sir, if I am to be engaged in this work, I shall look to 
you for remuneration, and £ desire you to give me some 
security for my remuneration before 1 proceed.” If the 
chairman of a meeting, such as this has been described to 
iiavc been, chose, after such a notice, to act any longer, he 
W'ould act at his peril; but as no such circumstance appears 
in this case, I am of opinion that the plaintiff, who is a 
subscriber to this undui taking, cannot maintain his action 
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1822. against a co-subscriber, in the absence of an express or im¬ 
plied undertaking to pav liis cxpences. 

HofMES 

r. 

HICG1X5. 15aYLEY, J.—1 am of tin* *<3010 opinion. Suppose an 
action Mere brought by the plaiutitf against all the sub¬ 
scribers, Mould they not bo entitled to plead in abatement 
that the j>laintitT Mas himself a co-subsciiher to the same 
undertaking r 1 think it is ch ar that the plaiiitifl being 
himself a subscriber could not maintain an action against 
his co-subscribeis. 

The rest of the Court concurred. 

l{nlt' absolute, for setting aside the aMaid. 


Tiirsiiau. Lee r. Shohe and Another. 

Nov. L'o. 


A. is let into 
possession of 
the refuse spar, 
j»roduc(;(l from 
u lead mine, 
situate in land 
demised to H,, 
a farnu'i (as 


i^SSUMPSIT for goods sold and delieeied, Millr the 
common money counts. Plea, iifui assumpsit and issue 
thereon. 'Jdiis Mas the second trial of the sanu' cause of 
action. The first trial took place before Richards^ C. 15. 
at lire -Vww/wte/ Assi/rs (or Dcrhjshirc, 1821, Mlien a ver- 


>*• 8 ^ 0 ) vean found for the defendant. In the following 'J’erm 

and |ia>s an 

annual rent for flie spar to ?/.’v landlord, and exercises dominion over it hy disposiiijit 
«f it as his property; from tune to time, enters upon the land, and carries auay 
portions of the spar,'and A. bnne.‘ assumpsit for the value of the spar so taken away : 
After verdict h\ the Jury, finding iliat ii. the tenant of the land, has an interest in the 
spar, and has not surrendered it to his landlord ;—Held, that the landlord cannot convey 
etieli a title to A. as will enable the latter, (supposing his possession is clearly established) 
to w'aive the toitious taking, and bring assumpsit for the value of the spar, in the ab> 
aenc-e of an express contract of sale, though the tenant has never disturbed his pos¬ 
session. 

Where a defetulimt on two successive trials of the same canse of action had obtained 
a verdict, the roiiitset asiile the last verdict, and enten-d a nonsuit, in order that the 
plaiijtid, w1m> elaiimd mle to property whiph savoured of the realty, might npt be fdr 
gver concluiicd fioiii .igiiating his tight. 
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the plaintiff obtained a rule for a new trial, on the ground 
that the verdict was against evidence, and at the last Lent 
Assizes for the same county, before Best, J. the defendant 
again had a verdict. In Easter'Term the plaintiff obtained 
a rule nisi for a new trtal, on the ground of misdirection on 
the part of the learned Judge; and now, on shewing cause, 
the case was this :— 

The object of the action was to recover a sum of 23/. 12s., 
being the value of a quantity of spar (the refuse of ore taken 
from a lead mine) carried away by the defendants from time 
to lime, bclwc(*n the years 1814 and 181". It appeared 
that the laud fiom which the spar was taken was let by the 
llev. Mr. Hurd some years since to a farmer named Luke 
Bond, as tenant from year to year. In the outset of the 
case U.^e })laiutitf rested his title to maintain this action 
upon a written agreement, between him and the owner of 
the land, by which it was alleged, that the latter had granted 
to liim for a certain term, and for certain consideration 
therein specified, all the spar deposited on the quarter cord 
(the j>ortioii of land round the shaft of the mine allotted 
for the purpose of mining operations) after the mineral 
should be extracted; but this agreement not being pro¬ 
duced, recourse was had to evidence of enjoyment; and it 
was accordingly proved that the plaintiif had from time to 
time, during a period of three or fot.r years, exercised a 
dominion over the spar so deposited, and had paid rent at 
the rate of 20s. per annum to the ground landlord. There 
was no evidence of any sale to the defendants ; but it was 
proved that they had entered upon the land and carried away 
the spar which was the subject of this action, without the 
consent of the plaintifi', who now brought assumpsit for 
gi>ods sold and delivered. It was objected on the part of 
the defendant, 1. That before the plaintiff could recover, 
he must, at all events, produce the written agreement under 
which he derived title to the spar in question; for, in the 
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absence of that, Iiis groun<l of action completely faile<l; 
2. Tliat primal facie the spar was the property of the te¬ 
nant of the land, wlio had at least an interest in it, and 
could not be disposed of by tlic landlord to a straiifjjer, un¬ 
less it should a[)pear that by the ternrs of the demise to th(^ 
tenant the spar was exjnessly reserved, together with a right 
of entry upon the land to carry it a^^ay; !>. That theie was 
no privity of contract belweni the jilainlitf and the de¬ 
fendant to entitle him to maintain assunipsit for goods sold 
and delivered; and, 4. That supposing the plainlifi had 
such a possession of the spot whereon the spar was depo¬ 
sited, as would entitle him to maintain trespass against a 
WTongdoer for taking a portion of the spar without Ins l(‘ave 
and licence, still he could not waiv<^ the tort and bring 
assumpsit, unless it appeartni that he bad the indisputable 
title to, as well as the possession of, llie property. It ap¬ 
peared in the course of the tiial, that the practice iu the 
mining districts of Derbyshire was for the tenant of the 
surface of the soil to take such portions of llic refuse spin 
from the quarter cord of the mine, as he thought net essary 
for the purpose of making walks and mending roads on 
the farm; and in this instance it was said that the tenant 
had taken portions of spar for sucli pmqioses. An attt mpt 
had been made on the j)art of the defendant to establish a 
custom for the working miners to take, as tlieir own [x r- 
quisite, the refuse spar after the mineral had been extracted, 
but in the result the custom so set up was negatived by the 
Jury. The learned Judge told the Jury, that in order to 
ciuitlc the plaintiff to recover in this action, he must make 
out a clear and indisputable title to the spar produced from 
the mine. In the absence of the written agreement, under 
which the plaintiff derived title (and there being no proof 
of any contract of sale by the plaintiff to the defendant of 
the spar in question), they would have to say, first, whether 
the plaintiff Iiad any title whatever to enable him to maiu- 
t;dn this action ; and, stf ond, whether there was any thing 
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in tlje case from which a contract of sale might be implied. 
As to the first question it appeared from the evidence, 
\ that the tenant of the land had been accustomed to take 
such portions of the refuse spar as he thought proper for 
his onn use. A preirminary question for the Jury therefore 
was, whether the tenant had in this instance surrendered to 
his landlord all his own interest in the spar; for if he had 
not, it was quite clear in point of law, that without the 
consent of the ftinner, the latter could not dispose of the 
Kjiar to a stranger; and consequently this plaintid' could 
liave no title which would enable him to maintain an action 
lor goods sold and delivered. The mere possession, and 
.such acts of ownershi[) as had been proved in the plaintiff, 
would not entitle him to biiiig this form of action, unless 
he had a clear title to the properly ; for though possession 
would authorize a man in bringing trespass or trover against 
a wi tmgdoc'r, still he could not waive the tort and bring an 
action ex contractu, unless he had the title. If the Jury 
shoidd he of opinion that the plaintiff had no title, and that 
llu' tenant had not gi\eu up his interest in the spar, then 
the question whether there was any pri\ity of contract be¬ 
tween the plaintiff and tlic defendant would fall to the 
ground. The Jury, after long consideration, found their 
verdict for the defendant; expressly stating that the refuse 
sjiar belonged to the landlord (thereby negativing the cus¬ 
tom fur the w orking miners to take it), but that the tenant 
had not given up his right to use the spar for such pur¬ 
poses, connected with his farm, as he thought proper. 
After the learned J udge had read his report, he said he 
thought at the trial, as he thought now, that he ought to 
'iiave nonsuited the plaintiff. 
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Denman t C. S. (with whom was N. G. Clarke^ juii.) 
shewed cause against the rule, and contended that the ques¬ 
tion was now concluded by the finding of the Jury upon 
jlic fact of title or no title. As the plaiiiliff hud allowed 
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the ca^e to go to the Jury in the manner reported by the 
learned Judge, he had no right to complain if the Jury 
found their verdict against him. The utmost which the 
Court could do was to grant a new trial upon payment of 
costs, inasmuch as the defendant was now in possession ol 
the verdict found by the Jury upon the whole merits of the 
cause. Could the Court say, in the absence of the written 
agreement under which the plaintill claimed to have title 
to this property, that there was any privity of contract be¬ 
tween him and the defendant, so as to entitle him to main¬ 
tain assumpsit? If not, this verdict could not be disturbed. 
U[)oii this point the plaiiitifl ’s case entirely depended ; foi 
without j>roof of a ch ar title it was impossible this form 
of action could be inaintuincd. 


The Court stopt him, and culled upon 

N. G. Clarke, sen., and Reader, to support tlie inle. 
'riiis case having l)cen moved on the ground of a inisdiiec- 
lion, on the part of the learned Judge who tried the. cause, 
the plaintilf is entitled to a new trial without cost-^, if llie 
Court should be of opinion that the verdict is wrong. The 
misdirection conipluiued of is, that the learned Judg(i tohi 
the Jury, the question for tlu'ir consideration was, whether 
tlie tenant of the laud had given up his right to the .spar 
forming the refuse of the mine in question. Now that 
que.stioii had nothing whate\er to do with this case. The 
qiic.stion was, whetlicr the plaintiff had the possession of the 
spai so as to constitute him the -visible owner and proprietor 
of it; and upon tliat question there was no doubt whatever, 
'J'he Jury, by their verdict, negatived the custom set up 
fbr the working miners to lake the refuse spar, and exprc.ssly 
found that it was the property of the owner of the soil. 
If so, it is clear that the owner of the soil had a right to 
dispo.se of it to whom he jilcascd. To whom did he di.s- 
pose of it ? Why, to the plaintiff. How is that evidenced ? 
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Why it is proved that the plaintiff has the possession of it 
for four years; pays GOs. a year rent for it; deals with it 
as his own; and makes a profit of it by selling it from time 
to time to different persons. T’here was no doubt at the 
trial that the defendant had taken the spar in question, and 
that he ought to pay somebody for it. To whom was he 
primarily liable for the value t AMiy, to the plaintiff, who 
had the possession and apparent ownership. Can it be 
<loubt('d that in this ease the plaintiff had such possession 
as woidd have enabled him to maintain trespass for di.stuih- 
ing his possession ? If not, what is there to prevent his 
wai\ing the tort and bringing assumpsit against a person 
who has dispossessed him of part of his property? Sup¬ 
posing it to have been properly left to the Jury, whether 
the tenant of the land had or had not surrendered his in¬ 
terest, still, if the tenant acquiesced in the plaintiff’s 
possession, and ne\er disturbed his right, the presump¬ 
tion of law is, that the plaintiff' had an indisputable title. 
'I he conduct of all the ])ai ties is suHicient to shew that the 
tenant had waived all right to tliis spar. It is clear that 
the pluiiitiff had such a possession and apparent ownership 
in tile property as entitles him to maintain this action. At 
the trial it was insisted on the jiart of the plaintiff, that the 
tenant had no right W'hatever to this spar, and could not 
lia\e disposed of it. He was tenant of the land, and was 
only entitled to the crops, and he clearly could not take 
s}>ar which was part of the soil itself. The tenant was 
merely occupier for agricultural purposes, and could not 
take parcel t)f tlic land. Snp})osing, however, that he 
might ha\c prevented his landlord from coming upon the 
land, unless the latter had reserved a right of entry to take 
tfic •jpar, still it would be no answer in the month of the 
tenant, to say to the purchaser of the spar (as the plaintiff 
in this instance must be considered to be) that the landlord 
bad no right to disjioso of it in the manner stated. If a 
landlord lets land to a tenant without reserving the right to 
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come on the land to cut down trees, and he does cortic upon 
the land without licence, and cuts down a tree, and after¬ 
wards sells it to a purchaser, it is no answer to the pur¬ 
chaser to say that the landlord had no right to sell. The 
tenant might bring an action of trespass against his landlord, 
but he would have no right to impeach the title of the pur¬ 
chaser of the tree after it was severed; but assuming the case 
to have been properly left to the Jury, whether the tenant 
had or had not parted witli his interest in this spar, it is 
submitted, that as the tenant had claimed no right himself, 
had made no objection to his landlord’s authority to dispose 
of the spar, and had for so long a time acquiesced in the 
plaintiff’s possession, all question relating to the tenant is at 
an end. The question here is, whether the defendant is to 
pay a person who has no interest in the spar, or a man who 
has the possession, has paid rent for it, and dealt with it as 
his own property ? 

Abbott, C. J.—Tliis being an action of assumpsit for 
goods sold and delivered, it necessarily proceeds upon tlic 
notion that there is a contract, express or implied, between 
the par ties. As to any express contract between the parties, 
there is none; and the question is, whether any can be in¬ 
ferred. Now, the utmost effect that can be given to the 
evidence produced, as to the manner in which the spar was 
removed, is to infer a contract on the part of the defendant 
to pay the value of the spar to the person who should 
ultimately be found entitled to receive it. That is the most 
favourable way of putting the case for the plaintiff. So 
treating it, did the plaintiff shew a clear and indisputable 
right to the spar? for unless he did, he cannot support this/ 
action. He himself was not the owner of the land, nor'uf 
the mine. Had he been the owner of eitlicr, his case would 
have stood much more favourably than it does at {present; 
but he claims title under the person who is the owntr, and 
liis title is to be evidenced by a w'rittcn agreement entered 
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into with that person, but that agreement is not produced. 
Can we then say that he has made out a clear and iudisput- 
able title, when the title depends upon some written instru¬ 
ment which has not been given in evidence ? 1 think we 

cannot; and therefore*! am of opinion that the plaintiflf has 
failed in making out his case; but, inasmuch as the verdict 
for the defendant would conclude the plaintiff for ever, if 
suffered to stand, we think that the verdict for the defendant 
stiould be set aside, and a nonsuit entered. If we were to 
grant a new trial, it could only be upon payment of costs. 
The utmost we can do is to order a nonsuit to be entered. 
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Holroyd, J. (fl)—1 am of the same opinion. If the 
plaintiff can on a future occasion produce legal evidence of 
his title to this spar, he will have an opportunity of doing 
so, by bringing a fresh action, which he would not have a 
right to do, if we were to suffer the present verdict to stand, 
because he would then be shut out for ever. On the pre¬ 
sent occasion, 1 do not think the plaintiff made out his case 
upon such evidence as would entitle him to recover. Some¬ 
thing has been said respecting the plaintiff’s possession of 
the spar, and the acts of enjoyment proved as being suffi¬ 
cient to entitle him to briug an action of trespass against 
any person who took it away w'ithout his leave and licence; 
but L think there is no such evidence of possession in this 
case, as can besM- out that argument. In trespass it is in 
general sufficient only to pro\c possession, to sustain the 


action against the wrong-doer, but a distinction was taken 
in a case from Carlisle, where, instead of bringing an ac¬ 
tion of trespass, the party brought ejectment; and there it 
Nwas held, that the plaintiff must shew not only possession 
bitlMikht. In this case there was no evidence of contract. 
If theri; had been a contract entered into betw'ecii these 
parties, there probably would have been no occasion for the 
plaintim to produce the written evidence of his title, to en- 
(a) Bayley, J. was absent. 
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able him to recover tlie value of the spar; but here we have 
nothing but the simple fact of tlie defendant taking the spar 
away without any privity between him and the plaintiff. 
Tlien all that the plaintiff shews as evidence of title consists 
in certain acts of enjoyment, but whether his enjoyment was 
exclusive, so as to include all the spar produced from the 
mine, does not appear. Whether he had a right to take it 
all away, remains in doubt. It does appear that his right, 
whatever it is, arises under a written agreement, not pro¬ 
duced in evidence. Therefore, evidence of partial enjoy¬ 
ment, unless the plaintiff has the right of possession as well 
as the title, is not sufficient to enable him to ninintnin the 
present action, as for goods sold and delivered. i\llowiiig 
that a man may waive a tort and bring assumpsit, and al¬ 
lowing it to be unquestionable, that taking aw'ay tlie spar in 
the tortious manner stated in this case, could be treated as 
a sale ; still the question is, whellicr the mere possession 
without any evidence of title in the plaintiff', gives him the 
right of bringing this form of action ? The only ground 
upon which we can infer a contract of sale in this case, in 
the absence of an express contract, is, that the defendant, 
, in taking the spar in the manner stated, subjected himself to 
the liability of paying the person who was legally entitled 
to make a demand of the value. Wliat evidence then, is 
there, of the plaintiff’s title to maintain this action ? He 
claiiiHs title by virtue of a writleii agreement wilii the 
owner of the land, but that agreement is not produced. 
In the absence of tliat document, we cannot assume that he 
bad a right to sell the spar, and recover the value of it in an 
action of assumpsit. As the plaintiff is at present unable 



be adopted is, to set aside the verdict for the defendant, 
enter a nonsuit; and then the plaintiff' may bring 
action upon better materials, if he should be so 

Best, J.—I am clearly of opinion that I ougi 
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nonsuited the plaintiff at the trial. 1 think there was not 
sufficient evidence to support this action. Perhaps the 
cases which have decided that tort may be converted into 
assumpsit, have been carried as far as they can be carried, 
and it may be worth vVhile to consider, whether the authori¬ 
ties will bear out that principle as applied to this particular 
case. It has been held, tliat if a party waives the tort and 
brings assumpsit, he must prove a clear and undoubted title. 
It did not appear to me, that the plaintiff in this case had 
proved any title. The evidence of possession was involved 
in great doubt and difficulty; but supposing it to have 
been perfectly clear and satisfactory, still it appeared to me, 
that the person under w'liom the plaintiff claimed, was in no 
condition to confer upon him a valid title to this species of 
property, for he had let the laud to Bondf and if a man lets 
land to a tenant, unless he excepts tlie right of possession 
as to a part, nothing passes to the third person to whom he 
m^y make a grant of the part supposed to be excepted. I 
cannot see how this spar could pass to the plaintiff under any 
agreement with the landlord, without the consent of the te¬ 
nant. With respect to trees, it is expressly determined, that 
trees pass to the lessee if not excepted, and if the lessor grants 
to another omues boscos et arbores suas,” nothing passes, 
because they passed to the lessee (a). Tliat doctrine, I 
think, is distinctly applicable to the present case, because 
here, for any thing that appears to the conlrar}-, the tenant 
was entitled to the exclusive possession of the land, unless 
he had expressly surrendered his rights with respect to this 
spar. In White v. Sayer (&), it Jus said, that if the lessor 
excepts trees, but grants to the lessee the right of cutting 
the loppings, and afterwards, the lessor enters upon the land 
i^hhout the consent of the lessee, to cut the trees, he would 
be af's^espasser. If that be law, it is directly in point with 
the pr^ent case. Here, undoubtedly, the right to the spar is 
still ill/.he landlord, but there is a right of possession in the 
(fl) iC^iu, Abr. B. b. 14.361. (6) Palmer, 212. 
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tenant, and unless the tenant has surrendered to the land* 
lord the right of letting the spar to a third person, the land¬ 
lord cannot make a good conveyance. 

Judgment of nonsuit. 


I Tuesday^ 

26 . Mer V. Hopkins. 


^o^'uot^stay**^ plaintiff having been nonsuited at the last Assizes 

proceedings, for the county of Nortkampto/i, brought a writ of error, 
unless tile . • , . , i • 

party bringing which the defendant treated as a nullity, and took out and 

itatennlliU^ levied execution for bis costs. On a former day, a rule nisi 

affidavit tliat was obtained for setting aside the execution for irregularity, 
there IS error. . , . , ^ i n • 

It being executed after the allowance of a writ of error. 


Andrews shewed for cause, that the writ of error was 
brought for delay, and that no errors had been assigned; but, 
independently of this, a nonsuited plaintiff could not bring 
a writ of error. 


Abraham, for the plaintiff, answered, that the aflidavit in 
support of the rule, stated that the plaintiff had been ad¬ 
vised by his special pleader, and believed, there was error in 
the record, but as the affidavit did not state that there was 
any real error, and as none could now be pointed out, 

2'he Court said, the writ of error was no supersedeas, 
unless there was reason to believe that there was real error. 
If the party bringing the writ of error would not pledjp 
bis conscience to the fact that there was error, the Q<furt 
would not infer it. Tliere was nothing stated to in 
Court to believe that there was any real error, ai 
fore there could be no stay of proceedings. 


Rule dischaiged, with ((ostt. 
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The Kino v. The Inhabitants of Penegobs and 

^^ACHYNLLETH. 


Tuesday, 
ffov. S!6. 


TThIS was an indictment against the defendant for not After convic- 
repairiug a bridge in the county of Montgomery ; the ment^at 
defendants having been found guilty, and received judgment 


at the Sessions, grant a certio¬ 

rari to remove 
the proceed- 

Sir William On^en now moved for a certiorari, to remove p”u%ose o^ 
the indictment into this Court, for the purpose of having it 
quashed for several errors on tlie record. He referred to quashed on 
Regina Dixon {a), Rex v.The Inhabitants of Oxford- ror^onthere- 
shire (6), and Rex v. Nichols (c). 


Abbott, C. J.—am clearly of opinion, that this is not 
a case in which wc ought to grant a certiorari for the pur¬ 
pose mentioned. There have been cases, I believe, in which 
the Court has granted a certiorari to remove convictions, 
and the judgments found thereon, for the purpose of en¬ 
forcing them; but those were cases moved at the instance 
of the prosecutor; and there may be many cases in which 
that would be a very proper course of proceeding. Here, 
however, the application is at the instance of the defendant 
for a ccrtioraii, to remove the proceedings after conviction 
and after judgment, for the purpose of having the indict¬ 
ment quashed; which is in effect an attempt to obtain ihe 
advantage of a writ of error without the expence of it. 
'Fhere ma> be cases in which the Conrt has granted a cer¬ 
tiorari before judgment, but it must be in the discretion of 
the Conrt, whether, after judgment, we will allow a certiorari, 

(«) 1 Salk. 150, S. C. 6 Mod. 61. (6) 13 East, 411. 

S. 2 Lord Rayni. 97i. S. C. (i) Id, 412. a-(*)• 

3 Salk. 7a. 

VOL. II. O 
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in order that the indictment may be brought before us, to 
have it quashed. We think this is not a case in which such 
a discretion ought to be exercised in favour of the defend¬ 
ant. The regular and ordinary course is, to bring a writ of 
error; and we cannot upon motion do, what may be done by. 
a Court of error. The cases which have been cited do not 
warrant this application. Why did not the defendants apply 
to the Court before the prosecutor was suffered to incur the 
expence of a trial t This is a motion to save the expence 
of a writ of error by motion only, which cannot be allowed ; 
for if we were improperly to quash the indictment, the pro¬ 
secutor would have no remedy. The defendant must bring 
a writ of error, if he is so advised. 


H0X.ROTD, J. (a) —Said, h« remembered a case from 
Yorktkire, where there was an application to remove the 
indictment after cronviclion, but he was not certain whether 
it was before yudgment. He believed however, that judg¬ 
ment was afterwards given in this Court, and that the pro¬ 
ceedings had been removed for the purpose of enforcing the 
conviction. Where the object is to annul the proceedings, 
tlie regular course is, to bring a writ of error ; and as there 
is nothing in this ease to take it out of the ordinary course, 
a certiorari ought not to go. 

Best, J. — Concurred. 

Certiorari denied. 


(«) Bet/leyf J. was absent. 
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DuadoK V. Hammond. 

This was a rule dal ling on the plaintiff to shew cause 
why the bail bond given by the defendant, should not be 
delivered up to be cancelled, on filing common bail, under 
the following circumstances :— 
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Tlie plaintiff had sued out a writ against the defendant in 
Trinityf returnable on the last return in that Term, and two 
days before the writ expired, he caused it to be re-sealed 
and the return day altered to the first return in this Term. 
The defendant not being arrested before the return of the 
writ, the plaintiff got the same writ re-sealed a third time 
and the return day altered to the last return in this Term ; 
and the defendant having been arrested, he gave a bail bond, 
which was now sought to be cancelled, on the ground that 
these alterations in the return day of the writ were irregular 
and in fraud of the Stamp Acts, inasmuch as by the practice 
of the Court, there ought to have been a fresh writ sued out 
each time, instead of these alterations in the original writ. 
But 


Bailable pro¬ 
cess cannot be 
made return¬ 
able so as to 
ass over a 
'erm, but if 
a writ be sued 
out in Trinityf 
it may be made 
returnable on 
the last return 
of Michaelmas 
Term. Where 
a writ sued out 
in Trinity, was 
afterwards 
twice re-sealed 
and the return 
altered to the 
last day of 
Michaelmas 
Term, without 
a fresh stamp t 
Held, that the 
writ not hav¬ 
ing been used 
uutil the de¬ 
fendant was 
arrested, was 
regular, and 
need not have 
been renewed. 


Per Curiam .—There is nothing iitegtilar in this. Hie 
rule is, that if no use be made of die writ, it may be re¬ 
sealed, with a new return, provided tlie' new return be not 
later than might have been originally introduced into the 
writ. It is clear, that originally the plaintiff might have 
made the writ returnable on the last day of this Term. In 
bailable process, certainly, a return day cannot be intro¬ 
duced so as to pass over a Term ; but if a writ is sued out 
in Trinity^ it may be made returnable on the last day of 
Michaelmas Term. Tfhis case comes clearly within that 
rule ; and the writ not having been in fact used, it would Jie 
attended with great inconvenience and expence to the sUitors 

02 
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Dvruon 


V. 

Hammond. 


of the Court, if we were to hold, that because the writ was 
inoperative in the first instance, it became necessary to sue 
out a fresh writ with a new stamp. Here die writ is never 
used until the defendant is in fact arrested, and that is the 
test of the objection. 


Rule discharged, with Costs. 


Hutchinson, for the plaintiff, and Brodnek, for the de¬ 
fendant. 


Wedneadity, 
Hov. 27. 


Ex parte Kite and Another. 


The statute 57 
iieo, 3. c. 87. 
a. 5. enacts, 
that when any 
person offencl- 
ing against the 
same, or any 
other Act rela¬ 
ting to the 
customs or ex¬ 
cise, shall be 
arrested, be is 
to be conveyed 
before one or 
more Justices 
of the peace 
** residing; near 
to the port t>r 
place into which 
the smuggling 
vessel is car¬ 
ried, or near to 
the place where 
any such person 


TTH ESE persons having been convicted by two J usticcs 
of the peace for the town and port of Hover, of smug¬ 
gling, were, under the authority of 57 Geo. 3. c. 87. sent on 
board his m.ajesty’s ship Gloucester, for the purpose of 
serving in his majesty’s navy, during a period of five years. 
On shewing cause against a rule nisi, obtained ou a former 
day, for writs of habeas corpora, to bring up the defend¬ 
ants to be discharged from their commitment, on the ground 
that the convicting Justices had no jurisdiction, the facts 
disclosed were these :— 

The defendants were apprehended on the 3d of October, 
in a smuggling boat, whilst they were locally within the port 


shall be so taken or arrested.” Where two persons were apprehended in a smuggling boat, 
under tliis Act, wiiilst afloat in the port of F., wliich had an exclusive local jurisdiction, 
and after i>eiiig taken on shore and detained two days there, were carried on board 
again and conveyed into another port, where they were convicted by Justices of another 
jurisdiction. Semble, that such conviction was illegal. 

If by the same statute Justices of one local jurisdiction have authority to convict for 
an offence committed witltin another, such authority must appear upon the face of the 
conviction. Therefore, where Jiutices of the port of D. convicted for an offence com¬ 
mitted in the port of F, which had an exclusive jurisdiction, without shewing on Ute face 
of the coiivictioti that they had aiiUiority to do so, the convictiou was quashed. 
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of Folkestone, wliich port has an exclusive jurisdiction of 
its own. They were taken, together with the uncustomed 
goods found in their possession, on shore at Folkestone, and 
confined in a marteilo tower until the 5th of October, on 
wliicli day they were put on board the boat again and carried 
by water into the port of Dgverf and taken before two Jus¬ 
tices of that town, and by them convicted under the 57 Geo. 3. 
c. 87. and sent on board the Gloucester. The conviction 
did not shew upon the face of it, that the Dover Justices 
had any jurisdiction over the offence imputed ; it stated as a 
fact, that die boat in W'hich the defendants were found, was 
seized in tlie port of Folkestone, but it omitted to shew that 
Folkestone was within the jurisdiction of Dover. It appeared 
from the affidavits, that the town of Folkestone is, for all 
purposes connected with the customs, within the limits of 
the port of Dover, and that the defendants were necessarily 
conveyed to the latter town, there being no customs ware¬ 
house, noi’ any proper officer appointed at that place, to re¬ 
ceive the uncustomed goods seized and brought into tho 
port. On the part of the defendants it was stated upon 
affidavit, that altiiough there was no customs warehouse, nor 
any custom-house officer appointed at Folkestone, to receive 
uncustomed goods seized in that port, yet, that when such 
seizures were made, it was the invariable practice to take 
them to a store-house, and convey the smugglers before the 
Folkestone J ustices for conviction ; and that in this particu¬ 
lar instance, application had been made to the Justices of 
tliat town to hear the case; whereupon a day was fixed by 
them to hear the complaint of the seizing officer, but for 
some reason tJie defendants were conveyed to the town and 
port of Dover, and tliere convicted. Under these circum¬ 
stances the question was, whether the J ustices of Dover had 
any authority to convict the defendants. 

Jervis shewed cause. Tlie Justices at Dover had juris¬ 
diction to convict in this case; and the question turns upon 
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the statutes 45 Geo. 3. c. 121. s. 7. & 57 Geo. 3. c. 87. s. 5. 
By section 7$ of the first mentioned statute^ it is enacted 
that it shall be lawful for any officer or officers of the 
army, navy, marines, customs, or excise, and he and they is 
and are hereby authorized, impowered, and required, to 
stop, arrest, and detain every such person, and to convey 
him before one or more of his majesty’s Justice^ of the 
peace, residing near to the port Or place into which such ship, 
vessel, or hoot, shall be taken or carried, or near to the place 
where an}/ such person shall he so taken or arrested, ^c.” 
Xhe section 5, in the last mentioned statute, is expressed in 
the same terms. Tliese sections give jurisdiction to two 
descriptions of Justices, first, the Justices residing near to 
the port or place into which the boat shall be taken ; and 
second, to the Justices near to the place where the oifender 
shall be taken or arrested. The question then is, whether 
these men having been arrested afloat, in a place locally 
within the lunits of the town and port of Folkestone, which 
has an exclusive jurisdiction, and lodged and detained there 
for two days, {Folkestone being, for all purposes connected 
with the revenue of customs, part of the port of Dover, and 
the vessel seized, being conveyed with these men from Folke¬ 
stone io Dover,) the magistrates of the latter town had 
not jurisdiction to convict for Uie offence in question. It is 
not necessary that the conviction should shew that the ma¬ 
gistrates of Dover had jurisdiction over the case, inasmuch 
as the act of JParliament has given a summary form of con¬ 
viction which has been pursued; and though it appears op 
the face of this conviction, that the boat was seized, and 
these persons were apprehended in the port of Folkestone, 
yet it does not shew that Folkestone has an exclusive jurisr 
diction, and the Court will not intend that it has, in order to 
give effect to the objection. The fact being established that 
Folkestone is, for all purposes connected with the revenue of 
customs, witiiin the limits of the port of Dover, that is suffi¬ 
cient to give jurisdiction to the Justices of the latter place^ 
and therefore this conviction is perfectly correct. 
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Littkdakt conti-d. This conviction clearly cannot be 
sustained, unless it appears upon the /ace of it that the 
Justices of Dover had jurisdittiotl over this offence. It 
must either shew that the offence was committed within 
their immediate jurisdiction, or at alt events that their juris¬ 
diction was so connected with the place in which the offence 
was in fact committed, as to bring the Case within their au¬ 
thority. Now, in the first place, it does not appear that 
this offence was cognisable by the Justices of the town and 
port of DoteTf nor in fact that the offence was in any way 
connected with that place. Nothing can be collected from 
the conviction itself, from which it can be understood 
chat the offence was committed within the jurisdiction of 
the Justices of Doverf assuming that they had any juris¬ 
diction over the offence, which, it is submitted, they had 
not under the circumstances of this case. It is true that 
by the statute 47 Geo. 3. s. 2. c. 66. s. 44, if persons are 
apprehended on the high seas for any offence against the 
revenue laws, the Justices of die peace of any port into 
wliich they are taken, shall have the same power, as if 
the offence had been originally committed within their im^ 
mediate jurisdiction. But it appears in this case that the 
original offence was committed within the limits of the 
jurisdiction of the Folkestone magistrates. The convic¬ 
tion merely states that the Justices are Justices acting for 
the town and port of Dover; but it does not state that 
they are acting for the town and port of Folkestone. Surely 
there ought to be some connection shewn between the two 
places, because it cannot be assumed that the magistrates 
of Dover have a jurisdiction in the town of Folkestone. Tlie 
statement which has been made upon affidavit, that Folke¬ 
stone is, for all purposes connected with the customs, within 
the jurisdiction of Dover, is answered by’the fact that in 
this veiy case an application had been made to the Folke¬ 
stone magistrates to hear the complaint against these per¬ 
sons, and the case would have been disposed of by them, 
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had not the seizing officer carried the alleged offenders 
before the Dover Justice. But^ supposing the fact to be, as 
represented, still it must be shewn that the Folkestone naa- 
gistrates had no jurisdiction in a matter of this nature. The 
magistrates of Folkestone have prim‘d 'facie jurisdiction over 
offences committed against the excise and custom laws, if the 
offence is committed within their jurisdiction. They have 
an exclusive commission of the peace, and even the county 
Justices could not interfere wdth their jurisdiction, still less 
the Justices of Dover; and the case of Talbot v. Huhble{a), 
which arose upon 12 Car. 2, c. 23, and 15 Car. 2, c.2, is 
an authority Jo shew, that ubere a city has Justices with an 
exclusive clause, the Justices of the county cannot act in 
matters of excise, It seems clear that under the 47 Geo. 3, 
c. C6, the Dover magistrates could have no authority in the 
case, unless the offence was committed on the high seas. 
Had this offence been committed on the high seas, and the of¬ 
fenders been taken immediately, and in the first instance, into 
the port of Dover, then the Justices of that port would have 
had jurisdiction; but here they are apprehended in the port 
of Folkestone, where there is an exclusive jurisdiction ; they 
are detained on shore for tw'o days, aqd thence carried to 
Dover. On the face of the conviction it is not shewn that 
the offence is committed within the jurisdiction of Dover ; 
the whole offence is committed within the jurisdiction of 
Folkestone, and the magistiatcs of Dover have taken upon 
themselves to make a couvictioii for which tlicy had no 
jurisdiction. For these reasons the writs of habeas corpus 
ought to go. 


Abbott, C. J. —Two questions have been raised in this 
case; first, whether the J usticcs of Dover had in fact any 
authority to take cognizance of this offence ; and, second, 
assuming them in fact to have had that authority, whe¬ 
ther the conviction is bad for not shewing the particular 


(jt) i^Slra. 1164. 
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fact upon which their authority was founded. It is provided 
by 47 Geo. 3, s. 2, c. 66, s. 44, (which recites that doubts 
had arisen whether Justices could take cognizance of any 
offence or forfeiture committed on the high seas, and without 
the limits of the county, city, town, or place in which they 
acted), that from and after the passing of this act, in all 
cases in which any Justice or Justices are empowered to 
take cognizance of any offence, or of any forfeiture in this 
act, or in any act or acts of Parliament relating to the 
revenue of customs or excise, it shall be lawful for any 
Justice or Justices of tlie peace for the county, city, town, 
or place within which the port or place into which any ship, 
vessel, boat, or goods, or any person or persons shall be 
taken, brought, or carried, under any act or acts of Parlia¬ 
ment relating to the revenue of customs or excise, shall be 
situated, to lake cognizance of such offence or offences as 
if the same had been committed on land within the jurisdic¬ 
tion of such Justices.” It appears from the facts of this 
case, that the persons who are applying for these w'rits, were 
taken, on board a vessel having contraband goods in the 
harbour of Folkestone, and, in the first instance, the vessel 
was secured in that harbour. The parties w'cre then taken 
on shore, within the limits of the local jurisdiction of 
Folkestone. After remaining in custody there for two days, 
they were again put on board the vessel and carried into 
the port of Dover, The case is then submitted to the Jus¬ 
tices of Dover, and they convict the parties. That state of 
facts raises this question, namely, whether offenders of this 
description, being apprehended in a port on the w'ater, and 
they and the vessel are voluntarily carried (not by any stress 
of weather) within the limits of a particular jurisdiction, 
and are lodged there, may be put on board again, and 
taken into any other port for the purpose of conviction ? 
It wdll be very obvious, that if that can be done, it may 
lead to very considerable abuse; for, if instead of taking 
these persons and the vessel into the port of Dover , in the 
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182S. instance, as by law they might have bean taken, they 

are taken in the first place into an other port, and after- 
wards removed thither, it is very difficult to say that they 
might not be taken to any port at the extremity of the 
coasts of this kingdom, to the west '’or to the north. It is 
difficult to say that that might not be done. Therefore, if 
it were necessary to pronounce any opinion upon that ques¬ 
tion, I should say, as at present advised, that the incUnatioa 
of my opinion would be against such a construction of the 
fitatute. But I do not think myself called upon to give any 
decisive opinion upon that question, which should be bind¬ 
ing upon myself or upon any other person, who may be 
called upon hereafter to give judgment upon it; and if ever 
1 should be called upon hereafter to re-consider the ques¬ 
tion, my mind will be unbiassed upon it. 1 am however 
clearly of opinion, notwithstanding the form of conviction 
given by the 57 Geo. 3, that it is necessary it should appear 
lipon the face of the conviction, that the convicting magis¬ 
trates had authority and Jurisdiction over the subject-matter 
of their decision. The form given by the statute begins 
first with the county, &c. as the case may be:—Be it 
remembered,” &c. Then directions are given to state the 
offence. The question then is, whedier, when the offence 
comes to be stated, the place wherein it was committed— 
the county, riding, city, or liberty, &c. must not be stated, 
and if that is not done, whether the particular fact which 
gives the Justices authority beyond the county, riding, or 
place, &c. to which their jurisdiction extends, must not be 
stated. It is one of the first principles of the criminal 
law, as It regards proceedings before Justices of the Peace, 
and also in all other cases, speaking generally, that it should 
appear upon the face of the adjudication that the magis¬ 
trates bad authority and jurisdiction over the subject-matter 
of their consideration. That is the very first principle in 
criminal law. If we were to hold under this particular 
form of conviction, that it was unnecessary to do that in 
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order to giye effect to this act of Parliament^ we should be 
repealing, if 1 may so express myself, that general and al¬ 
most universal principle to which 1 have alluded, liooking 
to the form of this conviction, it appears to have been pre¬ 
pared without adverting to the particular circumstances of 
the case. Undoubtedly cases may arise in which Justices of 
the Peace have authority beyond the place to which the 
precise terms of their commission extends^ If we assume 
(and we do assume it) that the legislature intended that a 
conviction, in the form given by the statute, might be 
good to authorize Justices of the Peace in one county to 
convict for au offence committed in another, we should, at 
least, require the Justices to shew upon the face of their 
conviction that they had such a jurisdiction. For instance, 
suppose Justices of the Peace for the county of Kent were 
to convict for an offence under this act, committed at 
Hastings or Brighton, in Sussex, we should hold such a 
conviction to be bad, unless it was made certain that they 
had jurisdiction over an cdience so committed. Under some 
circumstances the magistrates of one town or borough, 
and even of a county, have jurisdiction over offences com¬ 
mitted within the local limits of another town, borough, or 
county; but if it is meant to rely upcm the precise fact which 
gives die jurisdiction, that fact must be mentioned, in order 
that it may tippear upon the face of the conviction under 
diis act, as it must by law appear upon the face of all con¬ 
victions, speaking generally, that the Justice has jurisdiction 
over the subject-matter. Without therefore giving any judg¬ 
ment upon the other question which has been raised, I am 
pf opiuion, that assuming the authority to convict in this 
particular case, the conviction is bad for not setting forth 
that special fact, namely, that the Justices of the Peace 
for the town and port of Dover had jurisdiction to convict 
for an offence committed in the port of Folkestone. 


1822. 

Ex parie 
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Bay LEY, J. and Holroyd, J. were of the same opinion. 
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Best, J,—It appears to me that the objection arising on 
the face of this conviction, upon which my Lord Chief Jus- 
tice has declined giving any decided opinion, arises from the 
difficulty in which the magistrates found themselves. Pre¬ 
viously to the passing of the statutes, which have been men¬ 
tioned, magistrates had no authority to convict for offences 
on the high seas. We must look therefore to the statutes 
themselves to see what authority they give to the Justices. 
These acts of Parliament must be construed strictly in con¬ 
sidering a case which places these persons in a situation of 
so much peril. In such a case every principle of law' should 
be strictly pursued and observed. Now it appears to me, 
that when an offence under this act is committed on the 
seas, out of the limits of the ordinary jurisdiction of 
the Justices, and the party is conveyed before a Justice 
residing near to the port or place into which the tessel shall 
be carried, that must mean the port or place into which the 
vessel is JirU brought. I do not mean first brought by 
stress of weather, and when the vessel gets out again to 
sea without landing, but the port or place where the 
offender is first/anded and may be brought to Justice. If 
that part of the 5th section of 57 Geo, 3. c. 87, does not 
mean “ first brought” in the sense 1 have mentioned, I do 
not know why the officer of the customs might not take the 
party to two, three, or even five different ports, in order to 
find some magistrate more favourable to his views than any 
other. Such a discretion ought not to be recogniaed. It 
appears to me to be an extremely dangerous discretion, 
more particularly in a case so highly penal as this, w here a 
man is to be deprived of his liberty, perhaps for a period of 
five years, without the intervention of a Jury 


Rule absolute. 
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Hodgson v. Forsted and Others. 

At the last assizes for the county of Cumherland, for 
"which notice of trial had been given, the defendant had a 
verdict entered for him, the plaintiff not appearing. No 
evidence was given on either side, and on motion to set 
aside the verdict, and enter a nonsuit, the question was, 
whether the Court had authority, under such circumstances, 
to enter a nonsuit ? and, after hearing 

Littledate for the plaintiff, and Gaselee for the de¬ 
fendant. 


fVednesday, 
Nov. 27. 


After verdict 
found for the 
defendant, the 
Court will, in 
it» discretion, 
order a non¬ 
suit to be en¬ 
tered, in order 
that the plain¬ 
tiff may not 
be precluded 
from bringing 
another ac¬ 
tion. 


Per Curiam ,—^Tliis is an application to the discretion of 
the Court, and if the Court sees a sufficient reason for 
granting it, we never refuse. This appears to us to be a 
case of that description. No later tlian yesterday (a) the 
Court directed a verdict, found for the defendant, to be set 
aside, and a nonsuit entered. We shall in this case direct a 
nonsuit to be entered, upon payment of the costs of the 
action. 

Rule absolute (2>). 


(a) Lee v. Shore and another, ante, page 198. 

(/>) See Gardner v. Davis, 1 Wiis. 300. 2 Saund. 336 (a). 14 Geo. 2. 

c. 17. and Tidd. 690. and 693. 



362 


CASES IN THE KINg’s BEN^H, 


1822 . 


By agreement 
C.ana^. refer¬ 
red alt matters 


fFednesday, Matter of CarOEY and AlTCHlSOIf. 

Nov. i7. • 

By agreement By articles of agreement, dated 21st May, 1822, Gilbert 

n^t^tters James Jitchison, submitted to arbitration, all 

in difference differences which had arisen between them, conceniing the 
between them . . , _ , ,, , , , , • . 

to three arbi- valae of the stock and goods, which each of them had re- 

tteTa- ceived into his custody from a Certain farm at Great Ryle, 

in tihe county of Northumberland, and also concerning the 

g^B, and aijo gum or sums of money, which, according to a previous agree- 

ment, they respectively should contribute towards the pay- 

SSid cmiwi- ® ^ 2500/. and the costs incurred in bringing 

bute towards ^^nd defending certain actions mentioned in the submission, 
the payment ° ... , 

of s5odl. and In pursuance of this submission, the arbitrators awaraed, 

TOrr^**in*”' That all disputes and differences now or heretofore subsist* 

deftndmg*”^- between them, or by the said Gilbert Cargey and James 

tain actions in Aitchison, relative to the matters and things referred to us ii> 

were* rSpL- and by the said hereinbefore in part recited articles of agree- 

edf^VErbU Dicnt, shall henceforth cease and determine ; and we do fur- 

trators award- award, &c. that the said J. A. do and shall well and truly 

ed, I8t. That ^ ^ 

all matters in pay, or cause to be paid, unto the said G. C., on the l6th 

should cease of Joly next ensuing the date hereof, at the office of JB. JB., 

attorney at law, &c. between the hours of ten of the clock 

should pay to jn the forenoon, and two of the clock in the afternoon, the 
C. 4441. Ss. 2d. 1 r \ e y /• n 

his proportion full and just sum of 444/. 2s. 2a. of lawful money of hng- 
:w!That value and currency; and we do hereby further award, 
&c. that the said G. C. shall pay, or cause to be paid, five 
parts, and that eighth parts or shares, and the said J. A. shall pay three 

A. should pay 
three-eighdi 

parts of the costs of the actions mentioned in the snbmission. 4th. That all such sums 
as C. and A. had already expended in respect of the said actions, should be considered 
as part payment of their respective shares, according to the proportions before men. 
tinned. 5th. That the costs of tiie reference should be paid by C. and A. in equal inoie- 
ties^ and, 6th. That upon payment of the 4441. 2s. 6d. the costs of the actions, and the 
costs of the reference, in the manner awarded, C. and A. should execute mutual releases. 
OwoMdion to set aside tins award, on the ground that it was pot final, and was void for 
ailiMWiaty, the Court refused to set it aside, the objections being pleadable to any action 
brinPIt npon it, but would not grant an attachment for non-performance. 
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eighth parts or shares of all such costs, charges, and 
peaces, as have been incurred either in prosecuting the ac- 
tion brought by the said G. C. against the said T* P,f or CAaeaY* 
of defending the said several actions wherein the said assig¬ 
nees of J. a bankrupt, were plaintiffs, and the said G. C., 

J, A,, G. and D. A., were defendants, or any or either 
of them; and we do hereby further award, Sec. that all such 
sum and sums of money, as the said G. C. and J, A, have 
already paid, laid out, and expended, fear and towards, or 
on account of the said suits, or either or any of them, or 
any way connected therewith, shall be considered and 
deemed as part payment of their respective shares accord¬ 
ing to the proportions before mentioned. And we do also 
further aw'ard, die. that all expences attending this arbitra¬ 
tion, and of these presents, ^all be paid and satisfied by 
the aaid G. C. and J, A. in equal shares and proportions. 

And, lastly, we do hereby further award, &.c. that the'said 
G. C. and J. A. shall, upon payment of the said sum of 
444/. 2s. £d., anKl the costs, charges, ffiid expences of the 
said several suits, and the charges and expences of this 
arbitration, execute unto each other mutual and genersd 
releases, &c. relating to the premises. See. from the begin¬ 
ning of the w orld to the day of the date of tlie said hereiiK 
before in part recited articles of agreement, &c. In wit¬ 
ness whereof, &c. 

On a former day, in this Term, a rule nisi was obtained 
on behalf of Mr. Aitchimu for setting aside this award, on 
the ground that it was not final, and that it w^as uncertain 
aUd void upon the face of it. 

Mobimon and Wightman now shewed cause against the 
rule. The award in this case is final, if it is sufficiently 
certain. Taking the whole together, no part of the matters 
referred are left undetermined. Tlie award of the payment 
of a gross sum by Aitchiaon to Carge^f and the statement 
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of the proportions, in which each shall hear the costs and 
expences, is sufficiently certain, though the precise amount 
of the latter is not mentioned. It is clear that the gross 
sum is awarded to Cargey^ in satisfaction to him of his 
share of the value of the stock and goods, and also Aitchi-‘ 
son’s contribution towards payment of the 2500/. As to 
the costs and expences, it is sufficient for the arbitrators to 
award the proportions to be paid by each, as it is only upon 
taxation that the precise amount of the costs can be ascer¬ 
tained. The rule, kl certum cst quod ccrtuin reddi potest, 
clearly applies to the case. JVohlenberg v. hagemav (a), 
£argrave v. Atkins and T/iom/iuson v. Arriskinic), are 
authorities in favour of this construction. 


Camphellf contrA, was stopt by the Court. 

JPer Curiam ,—Even supposing the award in this case is 
not sufficiently certain, there is too much doubt upon it to 
justify us in setting it aside upon motion, more especially, 
as the objection is upon the face of the award, it may be 
pleaded to an action brought upon it; but at the same time 
we should hesitate before we should grant an attachment 
for non-performance. 

Rule discharged. 


(a) 6 Taunt. 254. 


(6) 3 Lev. 413. 


(c) Com. Rep. 320. 
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1822. 


Taylor d, Whittaker and Wife. fVednesdmj, 

JVw. ST . 


Husband and wife were wrested for a debt, con¬ 
tracted by the wife dum sola; Uie wife was let out of cus¬ 
tody upon giving bail, and on motion that the bail bond for 
the wife should be delivered up to be cancelled, and that the 
plaintiff should pay the costs of' the application; the ques¬ 
tion was, whether the rule should be made absolute with, or 
without costs, and 

Bayley, J. (a) said, the wife was entitled to her dis- 
diarge; but as many persons might doubt whether the wife 
was not also liable to be arrested with her husband for a debt 


Husband and 
wife being ar¬ 
rested for a 
debt contract¬ 
ed by the 
latter dum 
sola, the rule 
for cancelling 
the bail bond 
given by the 
wife, for the 
irregularity 
was made ab¬ 
solute, but 
witlwut costa. 


contracted by her when sole, it was not a case for costs. If 
husband and wife are arrested, the latter is entitled to be 
discharged, the husband putting in bail for both. 


Rule absolute, without Costs. 


Patteson for the plaintiff, and Wigl^man for the de¬ 
fendants. 


(a) The only Judge in Court. 


The King v. The Sheriff of Middlesex, in mdneadayt 
Lister v. Goldstein. 

TThE last day for justifying bail in this case was Satur~ Where time 
day, the l6th of November. Notice of justification was Se plaintiff to 
given for Friday, the 15th, when the bail appeared, but 

really pos¬ 
sessed of the property, in respect of which they professed fljeir ability te justify, and on 
the day appointed for coming up again, the bail, being rejected, immeaiately rendered 
the defendantHeld, that the Sheriff was liable to an attachment, Uiq notice of render 
not having been served iint^ after the attachment bad issued. 

VOL. 11. P 
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1822 . the Judge who presided in the Bail Court being dissatisfied 

^ ^ with the account they gave of tlieir property, directed that 

the case should stand over until the following Monday, iu 
mT^lssex. ®*‘*^®*' the plaintiff’s attorney an opportunity of 

seeing their property and ascertaining its sufficiency. No 
rule was drawn up for this delay, and on the Monday, when 
the bail appeared again, they were rejected. Immediately 
after the rejection, the defendant was rendered, and notice 
of render was served at three o’clock in the afternoon; but 
in the interval on the same day, an attachment issued against 
the Sheriff for not bringing in the body. The question 
now w'as, whether the attachment was irregular, and if so, 
whether it ought not to be set aside, without costs, on the 
application of the bail to the Sheriff. 

Gurney and F. Pollock contended, that the attachment 
was irregular, and therefore ought to be set aside without 
costs. Time had not been given to the defendant, but to 
the plaintiff !s attorney, to inquire into the state of the pro¬ 
perty, in respect of which the bail came up to justify, and 
therefore the bail ought to have been placed iu the same 
situation in which they would have been on Friday t the 15th, 
being one day before the time for justifying had expired. 
Had the bail been then rejected, they would have had an 
opportunity of rendering the defendant immediately in their 
own discharge; but the justification being postponed until 
the Monday, without a rule for that purpose, it would be 
hard to attach the Sheriff under such circumstances, because 
the same bail could not justify on the Monday. 

Campbell, contrd, was stopped by the Court. 

Per Curiam. —We think the attachment is regular, and 
can only be set aside upon payment of costs. If the bail 
bad rendered the defendant on the Monday morning before 
" * they came up to justify, and had served notice of render im- 
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mediately after they had been rejected, then the Sheriff 
would have been safe; but the plaintiff was entitled to 
move for an attachment immediately after the bail were 
rejected, for want of this precaution. 


1822. 


The King 


V. 

Sheriff of 
Miuulbsex. 


Rule absolute, upon payment of costs (a). 


(o) Vide 1 Chit. Rep. S$6. 


Uradney V. Hasselden. 

Ryan had obtained a rule nisi to amend the de¬ 
claration in an action of ejectment, by enlarging the term 
from ten to seventy years, in order that the plaintiff might 
sue out a scire facias to revive the judgment, and take out 
u writ of possession. From the affidavits it appeared that 
at the Lent Assizes for Staffordshire^ in 1703, the ejectment 
cause in question, was tried, and judgment signed by the 
lessor of the plaintiff in Trinity Term of that year. Im¬ 
mediately afterwards a writ of error was brought, and a 
bill in equity filed by the defendant, upon which an injunc¬ 
tion was granted, restraining the plaintiff from executing 
his writ of possession, and since then the parties had slum¬ 
bered upon their rights, no less than two generations 
having passed away. Under these circumstances, the 
question was, whether the Court would amend the decla¬ 
ration by enlarging tlic term, after so long a lapse of time, 

Tindall Alexander and Patteson shewed cause, and con¬ 
tended, on the authority of Doe v. Tackett (a), that ffiis 
rule must be discharged, and produced an affidavit on be- 


Thur$dayt 
Nov. 28. 

After judg¬ 
ment in eject¬ 
ment had been 
sisoied in the 
year 1763, in 
vrhicli year the 
Court of 
Chancery 
granted an in¬ 
junction to 
stay execu¬ 
tion, and no¬ 
thing appear¬ 
ed to have 
been done in 
the cause 
since, this 
Court refused 
to enlarge the 
term in me de¬ 
claration, for 
the purpose of 
enabliug a de¬ 
scendant of 
the oi^inal 
plaintiff to sue 
out a scire 
facias, in order 
to revive the 
judgnaent, and 
take out a 
writ of pos¬ 
session against 
the heir at law 
of the original 
defendant. 


(a) 2 Barn. A Aid. 773. 
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1832. 

SiirvW 

Bradkey 

e. 

Hameloen. 
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half of the defendant, who was the heir of the defendant 
in the original action, stating his belief that the disputes 
between the original parties had been long since settled by 
arbitration. 

Gaselee and Ryan, cmtri, drew a distinction between this 
case and that of Doe v. Tuckett, for there the Court said, 
that where a long period had elapsed after judgment signed, 
and no delays had been interposed by the def zndant in the 
mean time, they would not permit the term in a declaration 
in ejectment to be enlarged. Now, here delay had been inter¬ 
posed by the defendant in the original action, for he had 
thrown impediment in the W'ay, by 61iog a bill of injunction 
in Chancery. This application, if granted, would be mercy 
to the parties, to save die enormous expence of going into 
equity for the purpose of dissolving the injunction. He 
cited Fickers v. Hay don (a), as an authority to shew, that 
after judgment in ejectment from Ireland had been affirmed, 
this Court amended the declaration by enlarging the term, 
though the record was remitted to Ireland, 

Per Curiam,—‘in that case the injunction had been dis¬ 
solved before the term was enlarged. If parties choose to 
neglect their rights for so long a time, this Court cannot, per 
saltum, place them in the same situation in which they would 
have been fifty or sixty years since. Nothing appears to 
have been done in this case since the year 1763, and if the 
parties are entitled to any relief, they must go into equity to 
obtain a dissolution of the injunction. The plaiiitiiT must 
pay the expence of this experiment; and therefore we shall 
discharge tlie rule, with costs. 

Rule discharged, with Costs. 

(«) Cowp. 841. 



MICHAELMAS TEEM, THIRD GEO. IV. 


2 ^ 


Doe, dem. Davis o. Williams, Esq. 


182 ^ 5 . 

Thursdup, 
NfV. 28 . 


w JS. TAUNTON had obtained a rule calling upon the By the prac- 

lessor of the plaintiff to shew cause why the writ of habere Coartt^ the* 

facias possessionem, should not be set aside for irregularity, 

^ » J’ ejectment is 

and the possession restored. It was an ejectment to recover not entitled to 

I ■ f . 1 o • T I • sign judgment 

the possession of a niansiondiouse, &c. in Lardtgamhie, against tlie 
and the defendant having sufftred Judgment by default at JjnriUfteTthc 
the last Assizes for Herefordshire, in not confessing lease, postea u 

® . brought in on 

entry, and ouster, the lessor of the plaintiff sued out a writ the day in 

of possession on the first day of this Term, and sent it down ^h"e^re, a^r 

into the country, and on the 12th instant the plaintiff’s 

attorney went to the premises with the writ, when posses- fendaot the 

sion was given up to the latter by the agents of the defend- outwrU of' 

aiit’s attorney, in order to avoid the publicity of an execution 

by the Slieriff’s officer. The iiTcgularity complained of was, member, wlth- 

_ . . t • i* • . producing 

first, in suing out tlie writ of possession before the return of the postea, 

the postea in banc; and, second, in not producing the u"on*the*uth 

postea when the judgment was signed; and the case of ^‘tliont any 
, . ^ objection on 

iJoe V, Lopelanaia), w as cited, the part of the 

defendant, 
until after- 

Campbell sliew'ed cause, and contended, that there was courtVefn^d 
no irregularity in the plaintiff’s proceedings, because, by the to set aside 
practice of the Court, the plaintiff might sign Judgment, appearing that 
and take out the writ of possession immediately after the ‘Itfstafned 
trial; but at all events in this case the writ was not in fact 
executed until die 12th November, on which day there was if be bad, that 
no doubt the plaintiff was entitled to possession, unless in ref^ncc*^o^ 
the interval tlie defendant had taken any step by which the Master, 
proceedings could be stayed. Besides wdiich, supposing 
tliere to have been any irregularity, it was waived by the 
defendant, whose agents voluntarily gave up possession to 
tlie plaintiff’s attorney when the writ was produced. He 

(«) 2T. R.779. 
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1822. 

Poe 

V. 

WitUAMS. 


CASES IN THE RING’S BENCH, 

distinguished this case from Doe v. Copeland, for there there 
was no consent rule, whereas here there was such rule. 

W. E. Taunton, contrA. By the ppctice of this Court, 
which differs from that in C. P. judgment in ejectment can¬ 
not be signed until the postea comes in on the day in banc, 
for which Doe v. Copeland is an express authority; and 
therefore the lessor of the plaintiff could not in this case 
have sued out his writ of possession until the 11th of j\o- 
xember, under any circumstances, for admitting the postea 
to come in on the first day of Term, namely, the 6lh of 
November, still the defendant has four clear days to move 
the Court, if he thinks proper, to stay execution for any 
ol^ectioQ which may have arisen upon the proceedings. 
Then, in the second place, by the practice of this Courts 
the postea ought to be produced at the time of signing 
judgment, together with the certiffcatc of the associate 
endorsed on the back of it; but here the postea was re¬ 
tained by the associate until several days after the execution 
had issued. Sir Hugh Middleton*s easeia), and Slunjurd 
V. Charnberlaine (6). It cannot be said that the defendant 
has vraived the irregularity; because he allows the plain¬ 
tiff to enter into possession under the pressure of the writ, 
in order to avoid publicity, but in ignorance of the irregu¬ 
larity itself. 

Abbott, C. J.—I tbmk we ought not to grant the pre¬ 
sent application, which is to set aside a writ of possession 
executed on a day on which by law such a writ might be 
executed, more especially as it does not appear that the 
defendant has sustained any prejudice by the proceeding. 

I do not think it necessary to say positively whether the 
writ might or might not liave issued on the first day of 
Term, or whether the party was bound to wait until the 

In) 1 Kcb. 246, pi. 7. P- R* 423,and Turners. Barnu 

{j Mod* pi. 99. Sec Lilly t Salk. 269. 
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day on which the rule for judgment expired, as in cases 1823. 
where rules for judgment are necessary. There might be 
very good reason for saying that the writ ought not to issue 
ill vacation in such cases, because the party might move to ^‘i-u^**** 
set aside the nonsuit upon an allegation that he had not had 
due notice of trial. But without deciding whether the 
plaintiff was strictly regular in suing out the writ on the first 
day of Term, yet as it was executed with the consent of the 
defendant, who made no complaint until after the execution, 

1 do not think we ought to interfere by setting aside the 
writ of possession. All that we can do, is to order that it 
shall be referred to the Master, to see whether the de¬ 
fendant has sustained any special damage by tlie premature 
issuing of the writ. 

Bay LEY, J. was of the same opinion. *■ 

Holroyd, J.—It appears to me tliat the judgment in 
this case has been regularly signed. 1 think this case is 
essentially different from those cases where the rule for 
judgment must be drawn up after the return of the postea. 

The consent rule is the same almost as the rule for judg¬ 
ment. Hie consent rule is in form, that if the party does 
not confess lease, entry, and ouster, let judgment be en¬ 
tered. According to the practice of the Common Pleas, 
judgment may be signed, and execution taken out immedi¬ 
ately after the trial. The practice here certainly is different, 
namely, that until the postea is returned, the officer has not 
the authority of the Judge, who presided at the trial, to 
grant the writ, and therefore perhaps jiadgipent pannot be 
signed, and execution sued out upon the rule for judgment 
until the postea has come in. But still, according to our 
practice, when a rule for judgment is given upon the return 
of the postea, it is done upon the assumption that the 
postea is produced, and execution issues without the Court 
ill fact insisting upon its production. There being no fresh 
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1B33* rule for judgment in cases of judgment against the casual 
ejector, it appears to me tliat at the time of the return of 
e. the postea, the party is entitled to sign judgment, and 
WiLUAMi. ihergfore there is nothing to distinguish this case from the 
case where the rule for judgment may be given on the return 
of the postea. 

* Best, J.—I think the execution is regular. The rule 
for judgment is given upon the return of the postea, though 
it is not actually in Court; and it is not in Court until an 
application is made for a new' trial, though it is assumed 
to be in Court, and the rule professes to be drawn up upon 
reading it. 

Rule discharged, with Costs (a). 

(«) Vide ThroemtioH, d. Fairfax v. BmtUijf 8 T. R. 780. 


Thuradayy GOODTITLE, d, MoRTIMER T. NoTITLE. 

A'ot’. 28 . 

Service of the The serviefe of the declaration in ejectment in this case 

^ec*tment” servant of the tenant in possession, on a Sa~ 

upon the ser- turday. with an affidavit of acknowledtnnent by the tenant, 

vantouah^- ^ . . 

turday, with an on Sunday^ that he bad received the declaration. 

acknowledge* 

raent by the 

.sway.Tnsuf- Manning moved for judgment against the casual ejector 

ficient for upon this affidavit : but 
judgraent * ' 

against the 

casual ejector, Couft said, the service was insufficient, and there¬ 

fore 


Refused the rule. 
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f aft 

^FWEir 


1622. 


Featheestone V. Hunt and Others. 


Thimrsdayf 
Nov. #8, 


jf%.SSUMPSIT for goods sold and delivered to the de- F. sold goods 

fendants, Hunt, Stabb, md Preston. The first named de- paifiner8*”ii/* 

fendant pleaded the general issue, non assumpsit, on which P 

issue w'as joined, and the other defendants suffered judg- excliaiige for 

meut to go bv default. At the trial before Abbottf C. J. payable to hl» 

at the IjondoH Second Sittings, in this Term, the plaintiff ^ 

had a verdict. andF. upon//. 

winch was not 
accepted. H. 

The case w'as thisTfjc plaintiff was a merchant, re- pari-*' 

siding at Wivehcombe, in Devonshire. In and previously ncrsiup before 
® ' . the bdl be- 

to 1819 the defendants were members of a mercantile house came due, 
at Torquay, in the same county, under the firm of diss^ 

Stabb, Preston, and Co., having a mercantile establishment 

. ’ _ . . sufficient as- 

at Neuif’oundiaiui. llie defendant Hunt resided in London, sets to pay all 

and w^as there connected with another separate mercantile liebts^^sl^and 

house, lliis action was brought to recover the sum of 

331/. 4s. 9ti., for gootls sold by the idaintiff to the de- partnership 

. , * * , with tvvo other 

fendants, and shipped to Neufaundland to their order. In persons, and 

payment of these goods Stabb and Preston drew a bill upon tnide at AVw- 

Ilunt and Co., in favour of the plaintiff, dated 4lh Peb- 

Tuary, 1819, payable three months after date, but which firm had an 

bill was not accepted. After the bill w'as drawn and deli- an^wereThere 

vered to the plaintiff, the defendants dissolved their partner- possessed ot 

^ ^ considerable 

ship, at which time they had sufficient property at New- property, 
Joundland to pay all partnership debts. The defendants 
Stabb and Preston then formed another partnership con- 
nej&ion at Newfoundiand, with two other persons, named 

cure pay¬ 
ment of it 

out of the assets of the old firm at Neirfoundland, and P. in the adjustment of partner¬ 
ship accounts with ii. expressly debited the latter with the anionnt of the bill, as having 
bi‘i‘ii paid out of the funds ot the old firm, but the bill which was never cancelled was 
returned again to F. who sued il. S. and upon it. S. and P. who had in the mean¬ 
time bccoiiie bankiupis, sntrereil judgment by default Held, that F. had uut so dealt 
witb bis debt as to discharge i/.’s liubiliiy. 
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1822 ; Sherman and Prowse, The new partnership purchased of 
the old firm the property which belonged to the latter, and, 
^•TONB*' ^ valuation taken, the amount was placed to their 

*». credit. In settling the affairs of the old firm, the new part- 

Hukt. . . • 

nership received and paid various sums due to and from 

Messrs. Hufttf Stabb, Preston, and Co. The plaintiff, find¬ 
ing that the bill drawn upon //«w< and Co. was not accepted 
by them, sent it out to Preston at Newfound!andf for the 
purpose of having it paid out of the assets of the old firm 
received by the new one. Afterwards, in settling the ac¬ 
counts between the old and the new firm, the latter debited 
Hunt, the retired partner, with various payments, which 
they bad made in satisfaction of demands upon the old firm, 
and, amongst others, w'ith the amount of the plaintiff’s de- 
niaiid, and in the account shewn by the new finn to an 
agent of Hunt, who went out to Newfoundland, he was in 
express terms charged with the amount of the bill drawn 
in the plaintiff’s favour, as having been paid by them. 
Early in 1821 Preston, the defendant, returned to England 
from Newfoundland, and in an interview with the |)laintiff 
informed him that he had mislaid the bill; but ottered to 
give him another bill for the amount, drawn by Slabb, Pres¬ 
ton, and Prowse, (Sherman having then loft the firm) upon 
John Sparke Prowse, of London, which he agreed to take, 
but expressly reserving his remedy against the original firm 
upon the first bill, in case of non-payment of the new one. 
The plaintiff accordingly took the bill so drawn. Shortly 
after this, Stabb, Preston, and Prowse, became bankrupts, 
and the original bill came into the plaintiff’s possession, 
and now formed the subject of one of the counts of the 
declaration. It appeared that the plaintiff had had deal¬ 
ings with the new firm until they became bankrupts, and at 
their last examination proved a debt of 5s. 4d. under 
their commission. The question at the trial was, whether 
the plaintiff had, under these circumstancesj so dealt with 
hts debt as to discharge the defeudant Hunt and his part- 
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ners? The learned Judge told the Jury, that whatever 
adjustnnent of accounts might have taken place between the 
defendants themselves, tliat would not deprive the plaintiff 
of his right to sue them all. If, indeed, the person who 
acted for Hunt at Newfoundland had demanded the bill in 
question of Preston, or had insisted upon the cancellation 
of it, on the ground that Hunt had been debited with the 
amount in the partnership accounts, that certainly would 
have been in law a discharge; but as the bill had not 
been in fact given up, he was of opinion that Hunt was 
still liable as one of the partners in the old firm. Under 
this direction the plaintiff had a verdict. 

Wilde now moved, on bclialf of the defendant Hunt, for 
a rule to shew cause why the verdict should not be set aside 
and a new trial granted, lie insisted that the plaintiff had 
80 dealt with his debt, as to discharge the liability of this 
defendant. The fact of the plaintiff giving Preston au¬ 
thority to obtain payment of the bill, constituted the latter 
such an agent of the former, as to tie him up from suing 
Hunt, In this transaction, the plaintiff gave Preston full 
power and authority to act for him as his agent, by in¬ 
dorsing the bill over to him. By virtue of this authority 
Preston, the partner of Hunt, debited tlie latter with the 
amount of the bill in the adjustment of their accounts, and 
by this proceeding the bill was in effect paid by Hunt, be¬ 
cause the money which would otherwise come to him as his 
portion of the partnership funds, was appropriated to the 
discharge of his liability upon the bill. Under such cir¬ 
cumstances, the case fell within the general principle, that 
where one authorises anotlier, and gives him the power, as 
in this case, to settle and adjust his debt, and the debt is 
settled and adjusted accordingly, he cannot afterwards come 
upon the person with whom the adjustment has taken 
place. 


1^6 

1822. 


Featheh- 

STONB 

V. 

Hunt. 
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1822. 

Feather* 

STONE 

V. 

Hvnt. 
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Abbott, C. J.—1 am of opinion that there is no ground 
for disturbing this verdict. It appeared at the trial, that 

the plaintiff had put this bill into the hands of Prestorif 

- 

one of the drawers, and one of the new firm, in order that he 
’ might recover the amount of it for him at Newfoundland, 
When Preston came home, tlie plaintiff applied to him and 
desired to know whether he had got the money; Preston 
said he had not; upon which the plaintiff said ** then give 
me tlie bill.” Preston could not then find it, but gave the 
plaintiff another bill to the same amount, the plaintiff say~ 
ing, 1 only take this until you can find the old bill, for 
I will not give up iny rights upon that bill.” When Preston 
went to Newfoundland, the new firm took possession of 
the bill to hold it as against Hunt, for such payments as 
they might make on account of tlie old firm, of which he 
•was a member. Tlie defendant Hunt did not, as is sup¬ 
posed, send out an agent to Newfoundland, for the specific 
purpose of arranging the concerns of the old firm. That 
indeed was suggested, but when the supposed agent was 
cross-examined, he said, distinctly, that he was not sent out 
specifically as agent for Hunt, What he said was this— 
** 1 was at Newfoundland, and I was desired by Hunt and 
Co. to see to the assets of the old firm; for which purpose 
I applied to Stabb, Preston and Co., and Preston told me 
he had applied the proceeds of the property belonging to the 
old firm, to the discharge of certain debts of the old firm, 
due in England, and he produced his account to me, in 
which account was included the bill in question, as being 
paid by him, Preston, and his new partners.” I told the 
Jury, that whatever took place between the members of the 
old firm, who were all liable to the plaintiff, would not de¬ 
prive him of his right to sue them all. 1 stated, however, 
that if the supposed agent of Hunt had said, ** give me up 
the bill, and I shall deliver the bill to Hunt,** and Preston 
had so dfMie, then, in my opinion, Hunt w'onld have, in law, 
been discharged; but the security not having been given 
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up, 1 thought he was still liable. I think, that if one part¬ 
ner chooses to rely upon the mere word of another, that a 
partnership debt is satisfied, without having the security 
upon which he is liable, delivered up, he must take the con¬ 
sequences of his own uant of caution. 


3S7 


1822. 


Feathkr. 

STONE 


r. 

Hunt. 


Bayley, J.—As the bill was not cancelled or delivered 
up to Huntf in proof that the debt had in fact been satisfied, 
the statement of his partner that it had been paid, is not 
sufficient to discharge his liability. He must take the con¬ 
sequence of his own want of caution in not insisting, through 
his agent, upon having the bill delivered up. As this had 
not been done, 1 think he is still liable in this action. 


Best, J. (a)—Was of the same opinion. 

(a) flolroyd, J. was absent. 


M’BeATH V. ClIATTERLEY. 

HE defendant, a widow, was arrested on a bill of ex¬ 
change, accepted by the name of IT. S. Ckatterle^^ and held 
to bail. On motion to set aside the whole proceedings, an 
affidavit was produced, that the defendant’s Christian names 
were Marie Louise Antoinette FlorencCf by which names 
she had been baptized, and that W, were the initials of 
her deceased husband’s Christian names. In answer to tliis 
an affidavit was put in on the otlicr side, which stated, that 
the defendant had, since her husband’s decease, been always 
called and known by the name o|^ Mrs. W. S. Chatterleyf 
and had always used that descriptidn of herself. 

Header shewed cause, and Abraham was heard in sup¬ 
port of the rule; and Reynolds v. Hankin (a), and Parker 
V. Bent {b), were cited. 

(a) 4 B. & A. SSiJ. (fc) Ante, 73. 


Thursday f 
Noc. 28. 


Where a 
widow was ar¬ 
rested upon a 
hill of ex> 
change, ac¬ 
cepted by her 
in the name of 
IK. S. Chatter- 
ley, by which 
name sb^ had 
always gone 
since her has- 
hand’s death; 
W, S. being 
the initials of 
her husband’s 
Christian 
names: the 
Court set aside 
the bail bond 
only, on enter¬ 
ing a common 
appearance. 
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1822. The Court said, they would not set avside the whole prO- 

cecdings, but would order the bail bond to be delivered up 
M<Beath t „ , 

B, to be cancelled, on entering a common appearance. 
Chatterley. , 

Rule absolute in these terms, but 
without Costs. 


Thurtdaffy 
Nov. 28. 


An attorney 
who discon¬ 
tinues to prac¬ 
tise after his 
last certificate 
has expired, 
may be re-ad- 
mitted without 
payment of 
any arrears of 
daty, or any 
fine. The 
word “ neg¬ 
lect” in 37 G. 3. 
c. 90. s. 31. 
means " cul¬ 
pable neglect,” 
and does not 
apply to a per¬ 
son who has 
omitted to 
take oat bis 
certificate 
daring the in¬ 
terval of his 
ceasing to 
pracpse. 


Ex parte Matson, Gent. 

Chitty moved to re-admit an attorney who had ceased 
to practise since 1817, upon the usual affidavit requirtMl in 
such case, and prayed that he might be rc-admitted on his 
taking out a certificate to practise, and on payment of the 
duty for the present year, without any arrears of duty or any 
fine. He cited Ex parte Clarke (a), as an authority for 
the application, which case, he said, iiad been since acted 
upon in many instances under similar circumstances. 

Shepherd, on behalf of the Stamp Office, opposed the ap¬ 
plication, and contended, that the case cited had been erro¬ 
neously decided. He insisted, that according to the true 
construction of 37 Geo. 3. c. IK), s. 31, the arrears of duty 
ought to be paid from the time of taking out the la&t certi¬ 
ficate. The 31st section of the statute enacted, that every 
admitted attorney who should neglect to obtain his certifi¬ 
cate for the space of one whole year, should from thence¬ 


forth be incapable of practising, and his admission should 
be from thenceforth null and void ; ** Provided always, that 
nothing hereinbefore ewitained, shall be construed to pre¬ 
vent any of the said Courts from re-admitting any such per¬ 
son on payment of the duty accrued since the expiration of 


(a) 2 B. &. A. 314. See Ex parte Richards, 1 Chit. Rep. lOJ. ami E» 
parte Nkkoias, 6 Taunt, 408. In 1 Chit. Rep. 103, there is a good form 
of Rlhdavit on re-admission, under cirnimstances similar to the present 
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the last certificate, and such further sum of money by way 
of penalty, as the said Court shall think fit to order and 
direct.” From the fair construction of these words it is 
clear, that in all cases where an attorney has neglected to 
take out his certificate, the arrear of duty must be paid 
since tlie expiration of the last certificate, and it is only in 
case of some improper conduct in the interval, that the 
Court has power to superadd a penalty if it sees proper. 

Abbott, C.J.—I think the case of f arte Clarke 

was properly decided. The words of section 31, ** shall 
neglect to obtain his certificate,” must be taken in connexion 
with the proviso for re-admission on payment of the arrears 
of duty since the last certificate. The distinction is this; 
when the [>arty has been practising in the interval, he must 
pay the arrears of duty; but not so when he has not prac¬ 
tised. The word neglect, imports culpahilitif. Can \ve say 
that an attorney neglects to take out his certificate who does 
not practice ? Does not the term neglect, import a forbear¬ 
ance to do that, which by law a man ought to have done ? 
The party, in cases of this description, stands nearly in the 
same situation as a person, who, in the first instance, makes 
an application to be admitted. I think the word neglect, 
imports an omission to do that which by law the party ought 
to have done ; and that the case in which the arrears of duty 
arc to be paid, and a fine to be imposed, is only where the 
party having been admitted continues to practise, and neg- 
lects to take out his certificate between the interval of his 
first certificate, and the time when he applies to be re-ad¬ 
mitted. If the party has not practised in tlie interval, he is 
not required to pay the duty. 

'*V 

Bayley, J.—I am of the same opinion. Tlie proviso 
for re-admission on payment of the arrears of duty, applies 
only to such persons as have neglected, and not to those who 
have omitted to take out their certificates. In construing 



Ex parte 
Matson. 
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1822. this proviso, the Court thought, in the case of Ex parte 
Clarke^ that the neglect to take out the certificate must be 
® culpable neglect. Unless the party has been practising in 
the interval, he is not subjected to the payment of the arrears 
of duty. " 

Best, J. (a) —The case of Ex parte Clarke has been 
constantly acted upon ever since, and it is now too late to 
disturb that decision. 

Admission allowed, on the tenns prayed. 


(a) Ilolroydy J, was absent. 


Peers v. Gadderer. 

On motion to discharge the defendant out of custody on 

arrested for a i i i 

debt contract- nling common bail, the question was, whether a person 

fore^d'p^iy arrested for a debt, a portion of which had been 

after bank- contracted before a commission of bankruptcy had issued 

certi^ate, against him, and the remainder after he had obtained his 

snbscqneiiT ^ certificate, he having made a subsequent promise to pay that 

promiac for portion of it w hich was contracted prior to the bankruptcy ? 

part, was dis- 

custody on* After bearing Plattf for the plaintiff, and Campbell, for 
fihng common defendant, and the cases of Wilson v. Kemp (a), Horton 
V. Moggridge (6), Bailey v. Dillon (c), and 5 Geo. 2. c. 30. 
8. % being referred to. 


Thursday, 
Aot. 2B. 


A defendant 


The Court were clearly of opinion, that the case of 
Wilson V. Kemp must govern the decision of this case, and 
that the defendant therefore was entitled to be discharged 

(«) 3 M. A S. 695. (c) 2 Barr. 736. 

(fc) C Taunt. 563. 
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out of custody on filing coinnton bail. Suppose the de- 1823. 
fendant were kept in custody, he migiit plead bis certificatt;, 

• » • • t « A^EEItSi 

and even if a special replication was put upon the record, v. 


still it would be a qu^sliou of fact, whether the defendant 
had made himself liable by virtue of a new promise ; but 
the Court would not in the interim hold him to bail until 
lliat question was decided. 

Rule absolute, with Costs, defendant 
uiulerlukiug to bring no action. 


The King t>. George Wedu Hall. Thursday, 

Nov. ^^8. 


r ■ V 

J ills was an information in the nature of a quo warranto The Courts of 
against the defendunt, calling upon him to shew by what s ’ 

authority he exercised the office of registrar and clerk of cHuTs^tha/**' 


no 


the Court of llenuests of the city of liristol. At the trial Person *j*'*^* 

* - he capable of 

before Graham, H., at the Bristol Summer Assizes, 1819, acting as a 

.. I /. >1 1 • .1 • ■ commissioner 

a \erchct was touiid for the Crown, subject to the opinion j,, the g 


of the Coujl, upon a special case. 


execn- 
tion of any of 
the Acts for 
constituting 
f n Courts, 

Ine office of registrar and clerk of the Court of Ke- unless such 

quests, in the city of Bristol, having become vacant by the be*aTo«i(cA?w- 

death of a gentleman named Beusouah, an election took within the 
” o * county, A:c. 

place on the 2d Aftty, 1H18, to supply the vacancy. On for winch he 
that occasion thirteen persons attended and gave their votes, word^^^iiomle* 
eight for the defendant, and five for Mr. Palmer, another Ac*f^<loc's”not* 
candidate. The eight who voted for the defendant were “ean a per- 
Lwi jimes, Michael Castle, George Hilhome, fi'illiam dent^^lnnise- 
Fripp, JVilliam Fripp the younger, Levi Ames the younger, 

where a per¬ 
son had been elwted to the office of registrar and clerk of the Court of Requests of the 
city of Hristol, by a majority of householders, paying rent, rates, and taxes, and resi¬ 
dent by their pitrliiers in irmle or their servants only Held, that the election was 
valid. 


VOI.. II. 


Q 
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1822. Edu'ard Brice, and James George, The question for the 
opinion of the Court was, whether these persons were 
c. householders W’ilhin the meaning of the Courts of Requests 
Haix. Act, 20 Geo. 3. v. .‘38. s. 8, whicl\ it is enacted, “ that 
after the 24tli oi June, 1780, no person shall be capable of 
acting as a comiuis^ioncr in the execution of any of the 
acts for constituting such courts, unless such person shall 
be a householder within the county, district, city, libeity, 
or place, for which he shall act, and shall be possessed ot 
a real estate of the annual value of 20/., or of personal 
estate of the value cl 500/. ’ It was admitted, that if 
any live of the persons, who voted for the defendant, should 
be adjudged hoii.'fehoUhTS \>ilhin the meaning of this sta¬ 
tute, the judgment of the Court should be pronounced in 
his favour. The case set forth, with great particularity, the 
qualifications in respect of which each of these persons 
claimed the right of voting as a h. useholder. It appeared, 
on substance, that each was a partner in a firm carrying 
on trade in Bristol; that each was the holder of a dvvclling- 
house there, and paying rates and taxes in it sped thereof; 
that each, cither by a partner or a servant, occupied and 
slept in the house; that each was in the daily habit of re¬ 
sorting to the dw'elling-house, or some other building con¬ 
nected with it, for tlu* purposes of business; that each was 
a person of substance and respectability ; that none of them 
personally slept on the premises, in rc.spect of which they 
respectively claimed the right of voting ; and that each had 
a dwelling-house out of the city of Bristol, in which they 
respectively slept and resided. 

Ou a former day the case was argued by ISeluyn for tlie 
Crown, and j^dam for the defendant. 

For the Crown it was contended, that the word ** house¬ 
holder,” as used in the statute 0.6 Geo. 3. c. 38. s. 8, meant 
** the master of a family,” who was domiciled by |>ersoual 



M1CHAEX.MAS TERM, THIRD GEO. IV. 


243 


residence and occupancy in ihe house held by him, and 1B22. 
consequently that none of these persons were qualified to 
vote for the defendant. Tlie authorities cited were John- r. 

son's Dictionary, where householder” is called “ master 
of a family Tomlin s Lazo Dictionary, where it is said 
Householder (pater J'amilias) is the occupier of a house, 
a housekeeper, or master of a family2 Inst. 702., Rex 
V. Bartxick (a), The Overseers of Weohhf (h), Mayor of Col¬ 
chester V. Goodwin (r). Waller v. Hanger id). The Mayor of 
London v. The Mayor of Lynn (e), Stephens v. Derry (f)^ 

Hex V. Nicholson (g), Rex v. Jones (h), and Hemming v. 

Plenty (i). Reference was also had to the 22 Geo. 2. c. 47. 

23 Geo, 2. c. 27. 3 Geo. 2. c. 25. s. 19. and 23 Geo. 2. c. 30. 
and to 1 Harg. L. T. 128. and 7 Bro. P. C. Tomlin’s edit. 

131. 134. 


For the defendant the following arguments were urged :— 
The construction endeavoured to be put upon the word 
“ householder” is by no means warranted either by the au¬ 
thorities cited, or by common usage and parlance. It may, 
perhaps, on some occasions, bear the sense attributed to it; 
but, generally speaking, it imports only the keeping a house 
for the purposes of trade, w ithout any necessary intplication 
of personal residence. It is attempted to suppoit the de¬ 
finition contended for, by giving to the word " householder” 
the extensive use and meaning of the word ** household but 
this is by no means a reasonable conclusion; the two w’ords 
import very dificrent meanings, and describe very distinct 
situations; the first defines an individual person; the last 
is a noun of number, and there is no sort of analogy exist¬ 
ing between them. Ttie object and intention of the legis¬ 
lature in imposing this qualification was no more than that 
the electors should be persons connected with the interests 


(a) 7 T. R- 33. 

(b) t Sir. 1261. 

(f) Carter, 1 1 j. 

(rf) 3 Ituljitr. 14. 

(<■) 1 Ut»». Pul. 187. 


(/) 16 East, 147 . 
Or) 12 Ibid. 33S. 
(&) 8 Ibid. 4^0. 

(i) 1 J. B. Moore, 


o 
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of the city, familiar with its customs and affairs, associating 
and transacting business with its citizens, and well known 
in it as men of respectable characters jmd responsible situa¬ 
tions. All these qualifications are eminently conspicuous 
in the persons who have voted for the defendant in this 
case, and they are sufheient to legalize their votes and to 
satisfy the requisites of the statute. If these electors are 
not qualified on account of their non-residence, no qualified 
electors can be found; for, in modern times, it has become 
an almost universal habit for the most respectable and 
wealthy traders, in all great and commercial towns, to live 
out of those tow ns, though they daily resort to them for the 
purposes of business, and in no one place does that habit 
prevail more generally than in Brhtol. It is expressly 

declared by Lord Coke, in his commentary on the statute of 
Bridges, that a person in possession of a house, occupied 
merely by his servants, is liable to pay the rates assessed 
upon it (a); and surely if such an occupation makes a man 
a householder, so far as bis liabilities are concerned, it 
ought to have a similar efi’ect as respects his privileges. Jn 
the statute Geo. 3. c. iOO. s. 2, which regulates the right 
of voting at elections of members of parliament, there is 
this expression to be found, ** inhabitants hotisehuld(?rs 
resiaijts,” as one joint description; the inference from which 
is conclusive, that there may be “ inhabitants householders** 
who ajre not “ resiants,*' and that neither of the two former 
words includes residency. So, in the statute 11 Geo. 1. 
c. 18. s. 10. it is provided, that partners carrying on trade 
ill one house, as householders, for the rates of wliich they 
are jointly liable, shall vote at elections for the mayor and 
aldermen of London, while the next section enables two 
persona inhnbithig in the same house to vote, clearly shew¬ 
ing that a householder was not, in the view of the h'gisla- 
ture, a person inhabiting in,” or resident in, a house. So, 
in the case of Rex v. Bumick{b), Lord Kenton express!;^ 
(«) t Iqit. 70t. if>) t T. K. 33. 
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lays down a dktinctioii between ** occupancy** and ** inha¬ 
bitancy.** It is an admitted fact in the case that aU these 
parties were liable to, and actually paid, parochial rates 
trpon the houses of which it is contended they are not the 
Aolders. Upon what principle have they paid those rates ? 
Would it have been a good answer to a demand of those 
rates, to say, ** 1 am not the houseAo/der, I am only a 
hoiise/teeper; I only occupy by means of a servant, or a 
partner^ and therefore I am not liable ?’* The absurdity 
attendant upon the argument refutes it. It is a household¬ 
ing sufficient to impose the bnrffien, and there is no reason, 
and no law, that can prevent its also conferring the privi¬ 
lege. Tlie cases brought forward on the part of the Crown 
are all distinguishable mainly from the present, as might be 
easily shewn; but there are other cases directly in point, 
and affirmative of the defendant’s case. It is said by Lord 
Elleuhoroughy in Bertie v. Beaumont (a), that the occupa¬ 
tion of a servant is the occupation of the master; and he 
refers to a previous case of Rex v. Stock (b), where it was 
decided, that a burglary being committed in premises be¬ 
longing to three partners, and occupied by their joint ser¬ 
vant, it was well laid as committed in the dwelling-house of 
the partners. As respects the equity of this case, and the 
intention of the legislature, there can be no doubt that both 
are fully satisfied in the persons of the electors, who are 
now objected to ; and u|)on a fair construction of the word 
“ householders,” and an impartial view of all the legal 
decisions upon similar questions, there can be as little doubt 
that in point of law the defendant has been well elected, 
and is entitled to the judgment of the Court in his favour. 


Ift22. 

The Kino 

«. 

Hall. 


The Court took time to consider the case, and judgment 
was now delivered by 

Abbott, C. J.—Tliis case came before us on an in- 
(<t) 16 Enat, 35. (fr) S Taunt. 359. 
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fonnation, in the nature of quo warranto, against the de^ 
fendant, calling upon him to shew by what authority he 
held and exercised the office of registrar and clerk of the 
Court of Keqiiests of the city of Bristol. In answer to 
the information the defendant set forth his election, and 
issue was joined upon the question wliether he had a ma¬ 
jority of voters, that is, of good votes. It appears by the 
case, that so far as a numerical majority went that issue 
was found for the defendant; but a question arose, whether 
those votes were substantially and legally good, which ques¬ 
tion now remains for our decision, and depends entirely 
upon the construction of the word householders” as used 
in the statute 26 Geo. 3. c. 38. By the statute 1 JV. S; M. 
the mayor, aldermen, and common council of the city of 
Bristolf «ere appointed commissioners of the Court of Re¬ 
quests of that city. In that statute the official corporate 
character was the only qualification lequired. Many ads of 
parliament for the establishment of other similar courts had 
passed previous to the 26 Geo. 3. The latter is a general 
law, and must be iiiidt rstood, with reference to the Court 
of Requests at Bristol, to have superadded the qualification 
of “ householders,” whatever may be its bearing upon the 
qualifications before required. Now, the true meaning of 
particular words in acts of parliaments is to be found, not 
so much in a strict etymological propriety of hiiigiiagc, nor 
in popular usage, as in the subject-matter of the occasion 
in which they are used, as connected with tlic object which 
is sought to be attained. The meaning of the word “ in¬ 
habitants” in the statute of Bridges, 22 II. 8. c. 5, which 
was cited in the course of the argument, affords an illus¬ 
tration of the proposition very applicable to the present 
case. That statute speaks of the inhabitants of any county, 
city, or other place. T'aking that word cither in its strict 
or its popular sense, it is there applied to those persons 
only “ who have a dw'elling therein,” and ail persons who 
ha\e a dwelling therein are there spoken of as “ inhabitants 
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tliereof.'* But the object of that statute being to raise a 
fund for the repairs of the bridges in the county, by the 
taxation of persons in reasonable proportions to their pro- 
peerty tJicrciii, or (in case of refusal) to enforce the payment 
of such tax by dlstrdfes on the lands, goods, or chattels of 
the persons rated, the word “ inhabitant” has there been 
held to include all the occupiers of land in the county, al¬ 
though not actually dweUitig in the county. The object of 
the statute 20 Geo, 3. c. 38, however, is very different. 
That seems to have been to unite respectability of charac¬ 
ter, and competency in circumstances, in the place where 
the office is to be exercised, with notoriety in, and habits 
of a< cess and resort to it. This object is attained by ex¬ 
cluding lodgers and inmates, and persons who have no per¬ 
manent connexion with and resort to the place. The word 
in this statute is ** houscAoWer,” not “ house/ceeper.” The 
word " householder,” in whatever sense taken, would cer¬ 
tainly exclude the classes 1 have mentioned, and probably 
some others, as not being in the strict sense of tlic word 
house/ccepm.” It is sufficient for the purpose of this 
cause, if five of those who ha\e voted for the <lcfendant, 
and w hose right to vote is disputed, shall be found to be 
liouseholders within the true meaning of the statute; and 
we are of opinion that five, namely. Levy Ames, Michael 
C aslIeSf George llilhuuse, It illiam I'ripp, and Edreard 
Jh'icCf are such householders. Each of these persons is a 
partner in a firm carrying on tra<lc in Bristol, or a holder of 
a dwelling-house there; each of them, either by a partner 
or a servant, occupies and sleeps in the house, and each is 
in the <iaily habit of resorting to that dwelling-house, or some 
other building connected with it, for the purposes of busi¬ 
ness. In the first case, that of Lerp Ames, the dwelling- 
house belonging to him is annexed to the premises where 
the business of his firm is carried on, and is occupied by, 
or in tin* care of a clerk of that firm. In the two suc¬ 
ceeding cases, the parties cairy on business in a ware-^ 


1822. 
The Kisa 

V. 

Hall. 
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ja22. 


Tbe King 
r. 

Hall. 


house af^oiiiing a dwelling-house, held by the firm, and 
occupied by a servant, and in ail these cases tlie rents, 
rates, and taxes are paid by tbe firm. In the case of 
Mr. Fripp and Mr. Brice, they are partners in a banking' 
house, which they occupy in the way of tl»eir trade, and 
behind which there is a dwelling-house belonging to the firm, 
and for which the firm pays the rates and taxes. So that in 
every one of these five cases there is a dwelling-house be- 
loiiging to, or rented by the partnership, and annexctl to 
premises in which the partnership business is conducted, and 
occupied either by servants, or partners of the firm, as a 
dwelling-hoiise. Under these circumstances we are of opi¬ 
nion that each of these parties is to be deemed a householder 
within the meaning of this statute, and it is therefore uii- 
necessary to say any thing respecting the otiier three persons 
who voted for tlie dtd'eiidant. It must be obvious to every 
man who has the slightest knowledge of the habits of tbe more 
respectable classes of the trading world in all the great towns 
in Ettgiaitd, that an exclusion of persons in the situation of 
these gentlemen would operate as an exclusion, both in this 
and many other cases, of a very large portion of those very 
ptrsons, who are in all respects best qualified for the dis¬ 
charge of those duties, which form the subject of the pre¬ 
sent inquiry. I'or these reasons, we are of opinion tliat we 
are bound to give our 


Juc^mciit for the defendant. 
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The Kino i>. THie Inhabitants of Hendon. 

O N the 9th April a poor-rate was made upon the »- 
habitants of Hendon, was allowed on the 1 Ith, and pub- 
hshed on the 14tb of the same month. On the 15th the 
Middlesex Sessions commenced^ but certain individuab, who 
had intended to appeal agatinst the rate, did not enter their 
appeal until the next succeeding Sessions, when the Justices 
refused to receive it, on the ground that it ought to have 
been entered at the Sessions immediately next after the 
making of the rate; and on motion for a mandamus to the 
Justices to enter continuances and hear the appeal. 

The Court was of opinion, on the authority of Rex v. 
The Justices of Hussexia), that the mandamus ought to go. 
llie next Sessions meant thb next practicable Sessions at 
wliich ar» effectual appeal could be lodged after the allow¬ 
ance and publication of tlie rate. The publication in this 
case was so close to the next Sessions, that it was impossible 
for the defendants, with any reasonable expedition, to avail 
themselves of the right of appeal. 


Tkuniajf, 
iiVov. ta. 

A paor-iatc 
having bees 
niade on the 
9^, allowed 
on the 
published om 
the 14th, and 
the Sessiona 
commencing 
on the loth of 
April Held,' 
that an appeal 
against the 
rate need not 
be entered 
until the Ses¬ 
sions neat but 
one after the 
publication of 
the rate. 


Rede absolute. 


Bolland, for tlte Crown; Andrews, for the defe&daitlB, 

(«) 16 East, S0€. 
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Thursday^ 
Nov. £8. 


Sard v. Forrest. 


One of the 
yeomen of the 
King's guard 
had been ar¬ 
rested in the 
Palace Court, 
and by habeas 
corpus cum 
caas& removed 
the case into 
this Conrt, and 
had put in and 
perfected l>ail 
upon the ha¬ 
beas ;—Held, 
that the bail 
could not he 
exonerated, 
even supposing 
the defendant 

f trivileged 
irom arrest. 


HIS tvas a rule, calling on tlie plaintiff to .shew cause 
why an exoneretur should not be entered on the bail piece. 
The affidavit in support of the motion, stated, that tiie dc'* 
fendant had been arrested on a writ out of the Palace Courtt 
aqd had removed the cause by liabeus corpus, on which he 
had put in bail in this Court; that he was one of the yeomen 
of his Majesty’s guard of his body ; that as such he was liable 
at all times to be called on to attend the King’s person wher¬ 
ever the guard should be appointed; that lie liad been in 
attendance several hundred times since his appointment in 
1816; that he had an annual stipend, and by ins certificate 
of appointment, was, among other things, declared to be 
privileged from arrest. 7'he affidavits in answer to this, 
stated that a similar motion hud been made in the Court 


below, and had failed, that interlocutory judgment had been 
signed in the inferior Court before the cause was removed j 
that since the removal a writ of inquiry had been executed 
in this Court; that the defendant cariicd on a trade, and 
contracted the debt in question in the way of his trade. 


Erie now shewed cause against the rule. On several 
grounds this application is not .sustainable. First, the pri¬ 
vilege from arrest is given to the King’s shrvant.s, with a 
view only to prevent inconvenience arising to hi.s Majesty 
from the w'ant of their personal attendance. I'bat incon¬ 
venience cannot arise where the ilefendant is out on bail, 
and therefore this privilege is no ground for exonerating the 
bail. Second, supposing bail in common cases could main¬ 
tain thi.s application, still such relief cannot be given to 
bail upon habeas corpus sued out by the defendant. Where 
the defendant in the inferior Court is not on special bail, he 
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cannot remove the cause by habeas corpus, without putting 
in and perfecting bail in the superior Court. If the bail 
fail to justify, a procedendo issues of course. Tlie defend¬ 
ant has, by his own choice, sued out the habeas corpus, and 
has used the bail fof his own purpose in preventing the 
cause from being remanded, and therefore he ought not to 
have them exonerated. When the time has arrived for the 
plaintiff to resort to them, they ought to be treated either 
as valid from the beginning, or null from the beginning; and. 
Third, the privilege claimed by the defendant ought not to 
be allowed on motion; for on the authority of ImtUley v. 
Battine (a), and Taptey v. Battine (6), he ought to be left 
to his writ of privilege. 

Marry alt, contrd. The services required of tlie defend¬ 
ant are clearly such as to render it necessary he should be 
privileged from arrest. If tliis be so, it follows as a conse¬ 
quence, that if the principal would be entitled to his dis¬ 
charge, if rendered, the Court would relieve the bail without 
rendering. No objection can arise from the fact of this 
being bail upon habeas corpus, because without that writ, 
the defendant would be unable to bring the cause before this 
Court; which became necessary, the Court below having 
refused a similar applicatiou to the present. 

AnnoTT, C. J.—My opinion in this case is founded 
upon the particular circumstances which have been disclosed 
on both sides, and I think tlie bail ought not to be exonerated. 
The arrest was not by process out of this Court, but of 
another, and we must suppose that the Judge of that Court 
might, by law, order the party to be holdeu to bail. The 
defendant then chooses, of his own act, voluntarily to remove 
the case from that Court into tins, with the knowledge, that 
if he does so, one of the terms upon which he is allow'ed to 
remove it is, that he shall give bail in this Court to answer 
(a) 2 Barn. A Aid. 254. {b) Ante, voL i. 79. 
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for the debt. As that is an act of his own, and wWich he is 
not obliged to do, 1 think wc ought not to relieve hhn on 
noticni. la the first instance, he treats the bail as valid, and 
he is not to be allowed to blow hot and coM, and now say 
diat they are nuH. 

Baylst, J.—I am of the same opinion. The objection 
•o the arrest now comes too late. It has been decided as a 
gMieral prmciple, that if a party puts in and perfects ball, 
be cannot complain of the arrest. That was laid down in 
Nortem-v, Ikimersi^ 

Holroyd, J.—Concurred. 

Beit, J.— I am of opinion, that if the defendant was 
Hable to be arrested in the Palace Cowty there is no reason 
why he ^ould be in a better situation by the removal of 
the cause into this Court. If persons of this description 
arc to be protected from arrest, I think it would be much 
better if they were to apply in the first instance to the Lord 
Chamberl^. 

Rule discharged, with Costs. 

(«) r T. R. 375. 
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Saunders t . Owen. 



Plaintiff de¬ 
clared de bene 


The plaintiff having declared de bene esse, and demanded 


case, and de- pjgg |{|0 defendant pleaded in abatement within tlic four 
fendant plead- ■ ^ ... 

cd in abate- days allowed him, but at tliat time bad not put m special 

and bail; he did afterwards put in and perfect special bail, and 

SlfbiilVand notwithstanding this, the plaintiff treated his plea as a 

tiie plaintiff, uttllity, and skned interlocutory judgment, 
treating his ^ ^ 

plea as a nulli¬ 
ty, signed interiocutory jndgmeat, which was held regnlar. 
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Reader moved to set a^e the interlocutory judgment, IdSS. 
and contended, that the demand of a plea waived the bail, 

Sadvdcei 

and that the time when the hail was put hs and perfected, v. 
must have reference t<l the day when it ought to have been Owaa. 

put in, by the rules and practice of the Court. 


(Valford contra, urged, that die defendant could not be 
considered as in Court, until bail had been put in and per¬ 
fected, and therefore he could not take advantage of any 
premature step of the plaintifif, until he was himself in 
Court. 

The Court was of this opinion; and held, that the inter¬ 
locutory judgment was regularly signed. 

Rule discharged, with Costs. 


W\LLIE V. Jones. Dwaday, 

Nov. *8. 


X HIS was a motion to set aside the allowance of bail, on where it ap< 

a suggestion by affidavit, that one of the bail was to receive Cafl'^liad ^uati- 

a guinea from the defendant or his attorney, for his trouble, 

loss of time, and refreshment, in coming up to justify, as Iken^given to 

appeared from a conversation between the parties after the f jJ* 

bail had justified. loss of 

** time in coming 

up to justify. 

The Court said it was a dangerous thing to allow persons 
becoming bail, to receive money under pretence of being 
remunerated for their trouble and loss of time, because, «p<m the de- 
whetber they passed or were rejected, die trouble was die terms of pro- 

lame. Such a practice held out a great temptation to per- J”vit*of" 

' merits, bring- 

igg the turn sworn to into Court, and taking short notice of trial, 



d54 

1822. 


Wtllie 

Jesm , 


CASES IN THE KINO'S BENCH. 

SODS to commit peijury ; and therefore, on account of the 
evil effect which such an example might produce, the rule 
could he discharged only upon the terms of producing an 
affidavit of merits, bringing the sum (hr which the bail jus¬ 
tified into Court within a week, and taking notice of trial 
for the first Sittings in next Term, the costs of this applica¬ 
tion to be costs in the cause. 


Walfordf for the plaintiff; JdoJphus, for the defendant. 


Rule discharged, on the terms mentioned. 


END OF MICHAELMAS TEllM. 
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Wayde V. Lady Care. 

Case for the negligence of the defendant’s servant, in 
driving her carrriage against a gig of the plaintidf, whereby 
he was tiirown out and injured in his person. Plea, Not 
Guilty, and Issue thereon. At the trial before AbbottfC, 3. 
at the Midd/esei adjourned Sittings after last ’I’erm, the 
Jury found their verdict for the defendant. 

Gurney now moved for a rule to shew cause why the 
verdict should not be set aside and a new trial granted, and 
he relied upon the fact proved in evidence, that at the time 
of the accident the defendant’s carriage was on the wrong 
side of the road, and that the coachman had attempted to 
puss a hackney coach winch interposed between his mis¬ 
tress’s carriage and the plaintiff’s gig, on the near instead 
of the off side, contrary to the universal law and usage of 
the road, whereby the alleged injury was sustained by the 
plaintiff. 

VOL. II. 


Thurttbtf, 
Jan. SS. 


In case, for 
negligent driv¬ 
ing, the law 
or Usage of 
the road is 
not the crite¬ 
rion of negli¬ 
gence. There¬ 
fore where de- 
feodant’s car¬ 
riage was on 
the wrong side 
of tlie road, 
and in at¬ 
tempting to 
pass on the 
near instead of 
the off side, 
plaintiff sus¬ 
tained da¬ 
mages: Held, 
that it was for 
the Jury to 
decide "the 
question of 
negligence, 
without regard 
to the law of 
the road. 


R 
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The Court however said, that whatever might be the law 
of the road, it was not to be considered as inflexible and 
imperatively governing a case of this description. In the 
L«dj Cabh. crowded streets of a metropolis, whore this accident hap¬ 
pened, situations and circumstances might frequently arise 
where a deviation from what is called the law of the road 
would not only be justiflable but absolutely necessary. The 
question in this case was a question of negligence. Of this 
the Jury were the best judges, and, independently of the 
law of the road, it was their province to determine whether 
the accident arose from the negligence of the defendant’H 
servant. 7'hcy had acqtuttcd him of negligence, and having 
all the circumstances of the case before them, had found 
their verdict for the defendant; and therefore there was no 
ground for this application. 

Rule refused. 



Thvr$iay, Branscomb 1 ’. Brydges and Another. 

Jan, 33. 


Case is a good 
form of action 
for an exces¬ 
sive distress 
for rent, 
tbougfj the 
tenant has ten¬ 
dered the rent 


Case for an excessive distress for rent. Plea, Not 
Guilty. At the trial before Abbott, C. J. at the Middlesex 
adjourned Sittings after last Term, it apjiearing in cvitlcnce, 
that before the distress was levied the plaintiff made a ten¬ 
der of the rent in arrear, it was ohjecteil on the part of the 


to bis landlord defendant that the plaintiff had misconceived her form of 
before the dia- . 

tress is levied, action, and that she ought to have brought trespass, inas¬ 


much as the tender was in the nature of a notice, and the 


defendant, in taking the goods after the tender, wa.s a tres¬ 
passer. The learned Judge, however, over-ruled the ob¬ 
jection, and the plaintiff' had a verdict, with liberty to the 
defendant to move to enter a noiisuil. 


Copky, S. G., now moved accordingly, and contended 
thill the plaintifl'^ ought to have tieclured in trespass, and 
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not in case. Supposing the defendant, having legally en- 1823. 
tered, had taken an excessive distress, he might be liable 
in case for the consequential damage; but, after the,tender 
of the rent, his entry was illegal, and therefore he could be 
treated only as a trespasser. 

The Court however said, that the action was well enough 
laid, and that the fact of the tender of rent was no defence 
for the defendant. The plaintiff w-as at liberty to waive 
the trespass if she thought proper, and bring case for the 
excessive distress. Whether the defendant entered legally 
or illegally made no difference in the case; it was suificieut 
to sustain the action that he had taken more goods than 
were necessary to satisfy his claim. The plaintiff had her 
option to bring cither case or trespass. 

IIoLROYi), J., mentioned, that in Pitts v. Gai«cc(a), 
where the master of a ship brought case for unlawfully 
taking his ship, the Court held, that though he might have 
brought trespass for the forcible dispossession, yet he might 
waive the trespass and sue the defendant to recover da- 
mages for the loss of the benefit which would have arisen 
to him from the voyage. 

Rule refused (&)• 

(ii) 1 Salk. 10. 

(i) Vide 3i Hen. 3. c. 4. 51 Hen. 3. c. 4. 8 Stra. 851. 3 Lev, 48. 

1 Burr. 582. 1 H. Bla. 13. 9 East, 298. and Palmer, 47. 





CASES IN THE KlNO*S BENCH, 


The King r. Thomas Poynder the elder. 

Indictment against the defendant for refusing to 
take upon him and execute the office of overseer of the 
poor of the parish of St. Ann, Blackfriars, in London, to 
clerk only, and -which he had been lawfully nominated by two J ustices of 
rates, and the peace. Plea, Not Guilty, and Issue thereon. At the 

sleeping in trial, before Abbott, C. J. at the London adjourned Sittings, 

fs"a^suL(an{^^ after last Term, it appeared in evidence that the dcfimdant 
hotueknlii^. Occupied a dwelling-house, yard, buildings, and premises in 

serve the office Eari Street, in the parish of St. Ann, Blackfriars, to which 

tbe**po^1n^he^ partner in trade, as lime merchants, were rated 

first mentioned to ihe relief of the poor, and were liable to all other taxes 
partsh. ^ , 

levied on housekeepers. I'he only person who slept upon 

the premises was the managing clerk or agent conducting 
the business of the firm, and he resided in the dwelling- 
house attached to the premises. The defendant and his 
partner resided entirely in the country, distant from the 
parish in question, and resorted to the establishment in 
Earl Street for the purposes of business only. It was 
proved, that the defendant had exercised the privilege of a 
householder by voting at the election of the rector, who, 
by custom, is chosen by tlie inhabitant householders of the 
parish in question. Under these circumstances the question 
was, whether the defendant was a substantial householder 
within the meaning of the statute 43 Eliz. c. 2, and the 
several other statutes relating to the appointment of over¬ 
seers of the poor. The learned Judge reserved the ques¬ 
tion, and a verdict of Guilty was recorded, subject to the 
opinion of the Court as to the defendant’s liability to serve 
the office. 

Denman, C. S., now' moved for a rule to shew cause why 
the verdict of guilty should not be set aside, and a new trial 


I 82 d. 


Tkuraday, 
Jm. £3. 


A person oc¬ 
cupying a 
house in one 
parish by 
means of a 
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granted. In order to cast upon the defendant the liability 
of serving the office of overseer, it must be distinctly shewn 
that he is a substantial householder, domiciled in the house 
in respect of which has been appointed to serve. If 
these ^uaJilications be necessary to satisfy the dehnition of 
a substantial householder, it is quite clear that this defend- 
ant is not liable, the fact being that he resorted to the lime 
wharf and premises connected with it, merely for the pur¬ 
poses of his trade, and never slept upon the premises in his 
lile. After the case of Rex v. Ha/l {a), decided last Term, 
there is ccrtuiul) some difficulty in establishing the proposi¬ 
tion now contended for, because, if the Court should be of 
opinion that a non-resident householder, who enjoys the 
privileges resulting from that character, must also bear the 
burthens attached to it, this case must be governed by that 
decision. But the inconvenience which such a decision 
would produce must be so obvious, that tbe Court will 
pause before they prouounce that this case must be governed 
by Rex V. llali. In that case the question was, whether a 
householder paying rent, rates, and taxes, and resident only 
by his partners or servants, might give his vote at the elec¬ 
tion of the registrar and clerk of a Court of Requests. T|ie 
Court, referring in that case to the policy of the court of 
Requests' Act, certainly held, that a householder, under 
such circumstauces, was privileged to vote for such an office. 
But here a very different principle must govern their de¬ 
cision. They must look to the nature and character of the 
office of an overseer of the poor. Looking through the 
whole of the poor laws, residence seems to be considered 
as an essential requisite to qualify persons to (ill that office, 
and for this reason, that they, may be acquainted with the 
affairs of the parish, and conversant with its interests. The 
legislature never could intend that this burtheusome office 
should be imposed upon a man who happened to be the 
tenant of a house in a parish, but personally resident in a 

C«) Ante, p. 241. 


1823. 

Rex 

V, 

POYVPCR, 
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1829. different parish. If mere tenancy was the ciitcrion, this 
defendant might be called upon to serve the office in every 
p parish in wliich he happened to be tlie holder of premises; 

Potndbb, jiQf] ^jg absurdity would follow, that might be appointed 
to the same office in two parishes duiing die same year. 
The case against the defendant cannot be carried farther by 
die late statute 59 Geo. 3. c. 12. s, 6, because the facts do 
not bring it within the operation of that clause. By that 
statute it is enacted, that ** a person wlio shall be assessed 
to the relief of the poor of any parish, and shall be a re¬ 
sident within two miles from the church or chapel of such 
parish, may be appointed to be an overseer of the poor 
thereof, although such person so to be appointed shall not 
be an householder within the parish of which he shall be so 
appointed an overseer of the poor." The object of that 
statute clearly was no more than to impose the liability upon 
persons assessed to the relief of the poor, though not 
householders, provided they dwelt, even as lodgers, within 
two miles of the church or ‘ chapel. The defendant cer¬ 
tainly does not fall within the scope of that statute, because 
his personal residence is more than two miles from the 
church of St. Amit Black/riars. Hie duty which an over¬ 
seer is called upon to discharge is of a personal nature, and 
cannot be performed by deputy, and therefore necessarily 
imports persosal residence. The only question then is, 
whether the defendant, who is alleged in the indictment to 
be an householder and residing within the parish of St. Ann, 
is, under the circumstances of the case, to be deemed so to 
be, within the purview and true intent and meaning of the 
statutes relating to the appointment of overseers, llie 
w'ord ** householder" does itot appear by any of the ad¬ 
judged cases on this subject to have been judicially defined, 
but both ex vi termini, and by its common acceptation, it 
clearly signifies a “ house-dweller, housekeeper, or person 
inhahitiiig a house as his regular domicile." J)r. Johmn 
defines it to be ** a master of a family." Bayhtj interprets 
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it ** master of a house or family.” The defendant certainly, 1833. 
does not answer tins description. As far then as etymology 
goes, the defendant is not^ a substantial householder, and v. 
therefore the Court must look to the reason of the thing, 
in order to decide the question of bis liability to serve 
the office sought to be imposed upon him by this pro¬ 
secution. As fiir as the authorities go, they seem to owi- 
sider residence as an essential qualification. For instance, 
it is said in Gibson's Codex, upon the subject of the office 
of churchwarden, ** that no persou living out of the parish, 
altiiough he occupies lands within the parish, may be 
chosen churchwarden (who by the 43 c. 2. is declared 
to be an overseer), because he cannot take notice of ab-^ 
sences from church, nor disorders in it for the due present¬ 
ment of them.” In the case of Rex el Reg. v. Moore (o), 
the defendant, who was a citizen of London, having a 
country house at Hornsey, where he usually dwelt in the 
summer season, was chosen overseer of the parish of Horn¬ 
sey, and being discharged on appeal to the Quarter Sessions, 
the order for such discharge, and for choosing another in 
liis stead, was removed by certiorari into this Court, when 
the Court confirmed the order, and added, that they dis¬ 
countenanced a parish choosing a man to be overseer, who 
was resident there only part of the summer, and who was 
actually an inhabitant of a parish iu London (/>). From this 
it should sc'om that personal residence is necessary to con¬ 
stitute a man a householder within the meaning of the 
statute. Another test of this definition may be resorted to 
in considering whose dwelling-house tliis could be laid to be 
in cases of felony. It seems to be quite clear, that it could 
not be described as the dwelling-house of the defendant, 
but must be laid to be that of the clerk, who slept in it. 

For this, Rex v. Rogers (c), Tracey v. Talbot (d ), General 

(a) Carth. 161. (c) 1 Leach. Cr®. Cas, 89. S. C. 

(S) Vide Com. Dig. Vol. iv. lit. 2 East, 506. 

Justice of t*cacc, B. 64. llam- (d) 2 Salk. 532. 
niond's edit, wlirrr tins authority 

rccog«ii''.‘d us luw. 
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GanBets case («), CanoWs case (fi). Turner*s case (c), Trap- 
sham's case {d), are authorities. The case of Rex v. Mar'- 
getts and others (e), is precisely in point upon this part of 
the case, for there the Court were ^.leariy of opinion that 
if a burglary be committed in the warehouse of a trading 
company, in the house belonging to whom an agent of the 
company resides with his family, for the purpose of con¬ 
ducting the business, it may be laid to be the dwelling- 
house of the agent, although the rent is paid, and the lease 
is held by the company; and they said it would be doing an 
equal violence to language and to common sense to consider 
it as their dw’elling-house, especially as it was evident that 
rtdieir only object in holding it was, to furni.sh a residence for 
their agent, and ware-rooms for their commodities; that the 
punishment of burglary was intended to protect the actual 
occupant from the terror of disturbance during the hours of 
darkness and repose, but that it would be absurd to suppose 
that that terror, which is the essence of the crime, could, 
from the breaking and entering in that case, have produced 
an eflfect at Witney^ in Oxfordshire, where the company re¬ 
sided (/'). These authorities therefore go to shew, that in 
the case of an indictment fox burglary, the defendant’s clerk, 
would be considered as the liousehuider, and consequently 
that Uie law contemplates an actual and not a constructive 


(«) Cowp. 4. (if) O. B. Aufnist, 1786. 

(b) O. B. February, f7BS. (e) 3 Leach. Cro. Cas. V30. 

(c) O. B. February, 1784. 

(/ ) In that case reference is had to the case of v. Stock and Ed¬ 
vards, at Car/isfif tinminer Assizes, 1809, and also to the note of a rase 
of burglary in llafvrdas^r’s Hail, London, inhabited by Mr. Knajtp, rierk 
to the llabcrdaiher'a Company, in which latter ra-w the Court held it to 
be Mr. Knapp’s bonse. These decisions were recognised at Hertford 
Summer Aaaizea, in Bex v. Joseph Gijin, who was indicted fur a 
burglary in a house on the Start Navigation, at Ciieshunt, the property of 
the trustees of such navigation, occupied by the prosecutor, as tin ir 
sluice-gate-keeper. It was objected for the prisoner, that the house 
could not be laid as the dweiUng-bouse of the prosecutor, he being 
merely the servant of the trnstees, and liable to he turned out at a mo¬ 
ment's notice ; but Park, J., over-ruled the objection, on the authority 
pf tb* cases above mentioned, and the prisoner was convicted. Mb. 
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possession and residence. ITiis case is not to be considered 
M'ith reference to the custom of London^ but the Court are 
to decide whether the defendant is a householder within the 
meaning of the act Qf Parliament. They must construe 
this with a view to the intention of the Legislature at the 
time the statute was passed, and cannot put a forced 
construction upon this question, which a ciiange of titnes 
and circumstances in the occupation of houses in London 
by trading companies, might induce. If this defendant is 
not a substantial householder within the meaning of the 
statute of Elizabethf and the subsequent statutes, he is 
clearly not liable under this indictment (a). 


1823. 

Rex 

V. 

Povstosa. 


Abbott, C. J. —^The question raised in this case waa 
brought under our deliberate consideration in the case of 
Rex V. //«//, and I may venture to say, that when we con¬ 
ferred together upon that occasion, we were not insensible 
to the distinction attempted to be drawn between the pri¬ 
vileges and burthens attached to the character of house¬ 
holder. \Ve thought that such a distinction could not be 
established; for we were clearly of opinion, that as the parties 
interested were liable to the burthens entailed upon them in 
respect of their occupation ns householders, they had also a 
right to enjoy the privileges which such an occupation con¬ 
ferred upon them. That principle applies to the defendant 
in this case. This defendant, though he did not reside in 
the [>arish of St. jinn, yet, as a householder, he enjoyed the 
privilege of voting for the rector of that parish, who is, 
custom, chosen by the inhabitant householders. Therefore, 
as he enjoys the privileges, 1 am of opinion that he is liable 
to the burthens of a householder, and consequently is bound 
to serve ibis office. My mind is so well satistied upon the 

(e) Tide 14 Klit. c. 5. ISEHz. c. 3. S9 Eli*, c. 3. 4.3 Eli*, c. f. 
.H lieo. *. c. 91. aad 59 Geo. g. c. 12. The Queen v. Seai^t 1 Bott. 3. 4. 
Itex V. H'eobley, in Uerrjordnhire, H Stra. 1201. 1 Nol. P. L. 49. See 

also the caaea decided upon this anhjcct in the Ecclesiastical Courts, 
collected ia l Haggard's Consistory Reports, 36H, et sc«|. 
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point tiiat I think there is no necessity for farther dis* 
cussion. 

Bayley, J.—I am of the same opinion. No objection 
can arise from the circumstance of the defendant being an 
iuliabitaut householder in another parish, and certainly no 
prgudice can be sustained by him in that respect from his 
liability to serve the office there; because, suppose he should 
happen to be appointed to the office in the two parishes 
during the same year (which is not very likely), he might 
appeal against the order, and he would then be put to his 
election in which parish he would serve. He cannot serve 
in botii at once, but he may serve in each successively. 
The question here is, who is the tenant of the house. Tlie 
defendant clearly is the tenant, and therefore he is a house¬ 
holder, and answers the description of a substantial house¬ 
holder. If gentlemen of fortune and wealth, and who can 
afford to reside at a country house, and at the same time 
occupy a warehouse in London merely by a clerk or servant, 
are to be exempted from parish offices, a great hardship 
will be imposed upon the unfortunate few who cannot 
keep their country houses, but are obliged to remaiu in¬ 
habitants of the city. A very large number of houses in 
this great metropolis are merely occujued by clerks or 
servants, but that is no reason why their owners should nut 
be called upon to discharge those duties which fall U|>on 
other householders. 

Holroyd, J. aod Best, J. concurred. 


Rule refused. 
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1828 , 


R EX V. The Inhabitants of Cotesbatch. 

TThESE defendants were indicted at the last Assizes for 
the county of Leicester, at tite instance of another parish, 
for not repairing a road in the parish of Cotesbatch, in that 
county. The defendants withdrew their plea of Not Guilty, 
and pleaded Guilty, subject to the award of arbitrators 
indifferently chosen upon the question of their liability to 
repair; and the arbitrator having decided that they were 
liable, and made their aw’ard to that effect. 


Friday, 
Jan. Si4. 


This Conrt 
will not enter¬ 
tain an appli. 
cation for set¬ 
ting asule an 
awaril, found¬ 
ed upon an in¬ 
dictment at 
the Assizes 
for not repair¬ 
ing a road, 
though the 
question in 
dispute he of 
a civil nature. 


G. Marriott now moved for a rule to shew cause why 
the aw'ard should not be set aside for certain objections ap¬ 
pearing on the face of it; and contended, that though this 
was in form a criminal proceeding against the defendants, 
still it was in substance a civil suit, intended only to esta¬ 
blish a civ il right. The object of the motion w as not to 
affect the form of the indictment, but merely to bring 
under tlie consideration of ibe Court tlie award of the 
arbitrators; but 


2'he Court said, they had no authority over the order of 
a Court of oyer and terminer and general gaol delivery. 
This was a proceeding in form criminal, and the case had 
been dealt with at the Assizes in a manner whicli seemed 
best adapted to meet the justice of the case, and this Court 
had no power to interfere with the order of the Judge at 
the Assizes. If the defendants were aggrieved by any thing 
done by the arbitrators, their application for redress must 
he made in Uie Court below. Supposing this to be a 
matter of civil right, still it must come before the Court in 
a shape in which they had authority to interfere. Unless 
the case was within 0 & 10 IV. S. c, 15, the Court had no 
jurisdiction over the awaid. 


Rule refused. 
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1823. 


JWrfay» 


Porter t, Pittjian. 


Defendant was 
arrewted and 
lietd to bail for 
171.. and paid 
91. into Court, 
which plaintiff 
took ont and 
stayed pro¬ 
ceedings . 
Held, that de¬ 
fendant was 
not entitled to 
costs under 
stat. 43 Geo, 9. 
c. 46. s. 3. 


rrH E defendant was holdcn to bail for 17/., and paid 3/. 
into Court, which the plaintiff took out, and thereupon 
stayed all further proceedings ; and 

Osborne now moved, upon the statute 43 Geo. 3. c. 46. 
8. 3. for a rule on the plaintiff to shew cause why the de¬ 
fendant should not have his costs taxed under the circum¬ 
stances stated : but 


The Court, acting upon the authority of Ruveroy v. 
Alefson (a), and Butler v. Brown (6), held, that this was not 
a case within the statute, this not being money recovered 
within the meaning of the act of Parliament. 


Rule refused (c). 

ta) 13 East, 90. (b) i Brod. Ac Bing. 66. 

(f) Vide LaiJluw v. Cockbum, 4 New Rep. 76. Hullock on Costs, fd 
edit. 134. 1 bmidi. Rep. 448. 4 Id. 667; and Cammack v. Gregory, 

10 East, 645. 


Saturday, PriNCE C. ClARK. 

Jan. 45. 

j. ships goods .Assumpsit for money had and received by defendant 

inhis^le’tter of plaintiff’s use. Plea, non assumpsit and issue thereon. 

instructions to At the trial before Abbott, C. J. at the London adjourned 

directs him to Sittings after last Term, it appeared in evidence, that in the 
iovest the pro¬ 
ceeds in certain specified articles of merchandize, or in biU$ at the exchange of the day, 
and remit them to England. B., instead of complying with bis orders, invests the pro- 
:«^ds in a coRu«g>dity not specified in his letter of instructions, and transmits a bill of 
lading for tbe^^e, which reaches A. on the 49tb May, who notifies to an agent of B., on 
the 7tb his dissent from what has been done, the goods having in the mean time 

been lost hea:—Held, that the laches of A. in delaying his notice of abaudooincnt so 
long, dtf^harged B.\ iiabiliiy. 
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month of May^ 1821, the plaintiff, a slop seller in Tendon, 
having determined to make a shipment of a quantity of 
cloth to Calcutta, employed the defendant and his partner, 
named Coffin, since deceased, for the purpose of selling the 
property for his account. The defendant was master of the 
ship Ajax, on board of which the goods were shipped. In 
the plaintifTs letter of instructions, be informed the defend¬ 
ant and his partner of the shipment, and desired that the 
goods should be disposed of as opportunity offered, at any 
place which they might think best calculated to promote bis 
interests, and further desired the returns to be made for the 
proceeds of the shipment, in indigo, if it could be bought 
at a moderate price ; or silk, if from ten to twelve shillings 
per pound, good and clear; or those articles marked with a 
cross, in the price current accompanying the letter, or those 
marked with two crosses, which were most desirable, if to 
be procured at a low price ; concluding as follows :—** If 
neither of the before-mentioned articles are to be bought 
with a good prospect of a profit, you will then buy bills at 
the exchange of the day” 'Fhe Ajax arrived at Calcutta 
in safety with her cargo. On the 17th January, the defend¬ 
ant and his partner wrote tlte plaintiff to the following 
effect ;— 

Wc beg to inclose a bill of lading for 250 bags of 
Benares sugar, we have shipped on board the Fame, on your 
account, value sicca rupees, for your guidance. 

We have been induced to make this shipment in consequence 
of the very low state of the exchange, as we could not get 
any thing better tlian Is. 11</. per rupee, and we sincerely 
hope this sugar will make a better remittance than that rate. 
Your shipment of cloth we got rid of with very great diffi¬ 
culty, at prime cost less the charges of freight, and insu¬ 
rance, which arc never allowed. The several articles referred 
to in your letter of instructions, w'ere not to be obtained at 
prices within 25 per cent, of any tiling like the price current 
prices. 


a67 


1623 . 

Primcb 


o. 

Clark. 


** We remain, &c.” 
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This letter reached the plaiatiif on the 29th of May, 1822, 
but be took no notice of it until the 7th of August, when he 
sent a notice by his attorney, to a Mr. Leigh, supposed to 
be the agent in London of the defendant and his partner, 
to the following effect;— * 

** On the part of Mr. John Prince, I beg leave to inform 
you, as the agent of Messrs. Clark and Coffin, that as they 
were not authorized by him to invest tlic property committed 
to their care in the purchase of sugar, he will not accept it, 
but hold them liable for the amount produced by die sale of 
bis goods. You will therefore, if you tliink proper, either 
insure the sugar in question, in the names of Messrs. Clark 
and Coffin, or for the benefit of the person who may be 
ultimately entitled thereto.*' 

In reply to this letter, Mr. Leigh stated, that he knew 
nothing of the transaction in question, and being only private 
agent of Messrs. Clark and Coffin, he declined any inter¬ 
ference in the matter. On the 14thof^unc, in the same 
year, the ship Fame was lost at the Cape of Good Hope, 
when the defendant’s partner was drowned. Under these 
circumstances, the question was, whether the defendant was 
liable for the amount of the proceeds of the original ship¬ 
ment. 


On the part^ of the plaintiff it W'as contended that the 
defendant had departed from his letter of instructions, in 
remitting a commodity not mentioned in those instructions, 
and that he was bound to send cither the investment men¬ 
tioned in those instructions, or at all events, bills of ex¬ 
change according to the exchange of tlie day. This he had 
not done, and therefore the plaintiff was entitled to a ver¬ 
dict. On the other liaiid it was insisted, that the laches of 
the plaintiff in waiting from the 29th of May, when the bill 
of lading of the sugar bad arrived, until tjie 7th of August, 
before he gave any notice of aba|ad<ming the sugar, absolved 
the defendant from all liability. Tlie learned Judge was cjf 
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opinion that the plaintiff wits not bound to accept the 
sugar, and that when he received the bill of lading, it was 
competent to him to have rejected it, but that hw dissent 
ought to have been notified within a reasonable time after 
he was informed that bis letter of instructions to the defend¬ 
ant had not been complied with. It was for the Jury how¬ 
ever to determine whether the plaintiff had given such 
reasonable notice, and had been sufficiently prompt in the 
repudiation of the investment in sugar. The Jury found 
their verdict fur Uic defendant. 

Scarlett now moved for a rule to shew cause why the 
verdict .should not be set aside, and a new trial granted, 
lie contended, in the first place, that the reasonableness of 
the notice in this ca.se, was a question of law, and not a 
question of fact; and in the second, that Mr. heigh was 
not such an agent of llie defendant as required that he should 
have received notice, and consequently the defendant being 
abroad, there was no person in this country acting on behalf 
of the defendant to whom notice could be given. 

Abbott, C. J.—I have no doubt, that when the plaintiff 
received the letter from the defendant and his partner, in¬ 
closing the bill of lading of the sugar in question, he was 
not bound to accept it, being a purchase contrary to the 
letter of his instructions ; but at the same time I am of 
opinion, that he ought to have notified his dissent from what 
had been done on his behalf, within a reasonable time after 
the bill of lading had arrived, if there was any person in 
this country, acting for the defendant, to whom such a no¬ 
tification could be given. It was clearly proved that 
Mr. Leigh, was a person of that description, he being the pri¬ 
vate agent of the defendant. On the i29th of JMay, the bill 
of lading arrives, but no notice of dissent is given until the 
month oi August following. The Jury were of opinion, 
that this w'Bs an unreasonable delay, and X have iio reason to 
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Clark, 
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find fault with their verdict. I think the p1ainti6f ought to 
have given immediate notice of his dissent, there being a 
person in this country to whom such a notice could be 
given. If an agent does not conform to the instructions of 
his principal, and the principal, with a^ consciousness that his 
instructions have been disobeyed, neglects to secure himself, 
I think he must be bound by his own laches. 


Bay LEV, J.—An agent, though be does not act confonn* 
ably to the strict letter of his instructions, may, under certain 
circumstances, be acting according to what he conceives to 
be, for the benefit of his principal. This observation is 
peculiarly applicable to the case of an agent who is called 
upon to act in a distant country, having no facility of com¬ 
munication with his principal. He is on the spot and acts 
under circumstances of which the principal can form no 
adequate judgment. If an agent deviates from his instruc¬ 
tions, the principal has a right, as soon as he knows of the 
deviation, to repudiate what has been done, but if he docs 
not mean to accede to what has been done, he is bound im¬ 
mediately to take steps to notify his dissent. He has no 
right to wait for the Buctuations of the market, in order to 
see whether the investment is likely ultimately to turn out 
beneficially for him. j think he has no right to pause an 
unreasonable length of time, before he gives notice, pro¬ 
vided there is any person to whom he can signify his dissent. 
In this case, the intelligence arrived on the 29 th of May, 
informing the plaiutifT that his orders had been disobeyed, 
and tiiat the proceeds of the outfit hud been laid out in 
sugar, which might turn out a beneficial shipment. Un¬ 
doubtedly lie liad then a right to repudiate what had been 
done, and hold the defendant liable for the neglect of his 
duty. Take it, that he did not know, whether tlierc was or 
was not ail agt nt of the defendant in this cotnilry, .still he 
might have made some enquiries upon the subject before 
tlie month of August following, lu that month, he sends a 
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notice to Mr. Leigh, having discovered that there is some 
connexion subsisting between him and the defendant. It 
was competent to him to have applied to that person much 
sooner. I think, therefore, that the plaintiffs’ neglect to 
make any application for the purpose of discovering who 
the defendant’s agent was, from the 29th of May, to the 
7th of August, was good evidence to go to the Jury, to 
induce them to come to the conclusion which they have 
formed, and that consequently there is no ground for dis> 
turbing the verdict. 


1823. 

Phikcb 


V. 

Clark. 


Holboyo, J. and Best, J. concurred. 

Rule refused. 


J. B. Catiierwood and another, Administrators, &c. 

t>. Chaband. 


Saturday, 
Jan. 35. 


Assumpsit by the plaintiffs as administrators de bonis A. <lie9 intps- 

non, of Joseph Catherwood, deceased, (with profert of the wife, takes out 

letters of administration) upon two bills of exchange for an™*«Hcr*be- 

76/. 7s. each, drawn by Joseph Catherwood the younger, ettVcts 

upon and accepted by the defendant, and indorsed by the nisteied. c. 

drawer, to one Sarah Catherwood, deceased, administratrix miidsti^^tion^le 

of the intestate, and by her left unadniinistered. Plea, ““‘t 

1st. JNoii-assumpsit. fid. That it was agreed by and between ccptor of a 

plaintiffs, as such administrators, and certain other persons‘' change Indors- 

respectively, creditors of defendant, of the one part, and de- 

fendant of the other part, that certain credits and effects of paymp.nt of a 

the latter should be assigned over by him to two of his ere- intextaie 

ditors, upon trust, to pay and divide the same amongst all wtu well 

his creditors, and in case the money to be realized therefrom by the 

, I , . admmtstrator 

snoulct not be sumcieut to pay the full amount of his debts, de bonU non. 

, ' To such ac- 

»on defendaut pleaded an agreement, whereby all his creditors had consented to 
^cept an asaigniuent of certain debts and credits in full satisfaction of all their demands. 
Jlepiication denied that all the creditors had signed such agreements, upon 
was joiucu :—-Hcld, that the affirmative of such issue lay upon the defendant. 


which issue 


VOL. II. 
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then the deficiency should be made good by a promissory note 
of 250/. to be given by defendant, payable at the time 
mentioned in the pica, and that the creditors of defendant 
had joined in such agreement, and ll^t in pursuance thereof 
defendant had assigned the said credits and effects, and 
delivered the j)ronu'«sory note in the said agreement men¬ 
tioned. i\iul, 3d. A like plea, with an averment that de¬ 
fendant was ready and willing, after such agreement had 
been catered into, to assign the said credits and effects upon 
the trust aforesaid, and to make such promissoi'y note; and 
that after the nnaking of the said agreement plaintiffs, as 
such administrators, had n holly discharged defendant from 
:L'<»igning said credits and effects, and making said pro¬ 
missory note. Replication to the first plea, a similiter, and 
to the second and third severally and respective]v, that all 
the defendant s creditors had not joined in tlic agreement in 
those pleas mentioned, upon which issues were joined. 


At the trial befort; Abbott, C, J., at the I^ondoti adjounud 
Sittings aftci last Term, the case was this:— Josipb Calker-- 
the deceased, had earned on trade iti co-partnership 
w-’itli ios sou Joseph C athertL'ood the }ounger, and on the 
death of the intestate, his widow took out letters of ad¬ 
ministration of his estate and effects. .At the time of the 
intestate’s death, the defendant was indebted to him and 
his son in a sum of 152/. 15s. (iff., fur which Joseph Cather- 
zeood the younger drew the bills ol o.xchaiige in question for 
two equal paynuait.', which were acccpUnl by the defendant, 
y t e younger ( atkerhuod^ to his mother, as 
administratrix of his I’atht r, in jiart payment of what was due 
to the father Irom the partnersliip effects. When the bills 
in question became dm:, they were dishonoured, and before 
3frs. Cathertcuod could enforce payment by legal proce.ss, 
she died, leaving a will, whereby she appointed executors, 
by whom the bills in question were delivered over to the 
plaintiffs, (other sons of the intestate) who had obtained, 
tiprtn the death of their mother, administration de bonis 
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non of lli«ir father’s effects left unadministered. In support 
of the defendant's pleas, a list of his creditors who had 
agreed to sign the agreement mentioned in the pleas, was 
put in, but there was *o proof that all these creditors, had 
signed such agreement. It was contended, on behalf of 
the defendant, that this action ought to have been brought 
by the executors of Mrs. Catherwood, the administratrix of 
thfc intestate, and not by the plaintiffs, as administrators de 
bonis non, according to the authority of several decided 
cases, but the learned Judge over-ruled the objection, and 
the plaintiffs had a verdict, with liberty, however, to the 
defendant to move to enter a nonsuit. 
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1823. 

Wv-'w' 

Cather- 

woou 

ClIABANU. 


Copln/, S. G., now moved accordingly, aiul made two 
points, first, that the parties to the action were misconceived, 
and that it ought to have been brought by the executors of 
the original administratrix, and not by the adininislralors tic 
bonis non, for which he cited Barker v. Takot {a\ Yates v. 
Goagk(h)j and Betts v. Mitchell {c); and, second, that as tin* 
issue lay upon the plaintiffs to prove that all the creditors of 
the defendant had not executed the agreement pleaded, and 
as there was no evidence to negative the pleas, they must be 
taken as a sufficient answer to the action. 

A third ground w'as taken, namely, that though the plain¬ 
tiff's had made profert of the letters of administration, they 
were not produced in evidence; but us it was conceded 
that the letters of administration were in existence, and 
might have been produced. 

The Court was clearly of opinion that the omissuni to 
give tl»em in evidence was not a ground for disturbing the 
the verdict. Upon the remaining points, 

-Abbott, C.J., said, I am of opinion that neither of 
(rt) 1 Vei n. *173. 

{b) \vU\ r>S. S. C. Cro. Jiic. 4: 

S (2 


nnd *S. ('. (VTooro, t'.RO. 
(i) 10 Mttd. .“to. 
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these grounds is tenable. As to the second objection, 
1 thought at the trial, and 1 am still of the same opi¬ 
nion, that the affirmative of the special pleas pleaded lay 
upon the defendant, and for this reason, diat the plaintiff 
cannot know who the creditors of the defendant are, inas¬ 
much as they, in their character of administrators, are 
strangers to the defendant’s creditors. It was incumbent 
on the defendant to make out his pleas by shewing, that 
all the creditors were parties to the agreement, because 
he was the person best capable of proving who his cre¬ 
ditors were. If w^e were to bold otherwise, we should be 
calling upon the plaintiffs to prove a negative, lliat objection 
therefore is completely answered. Upon the other, whicli 
was the more important and general point, I Uiought at the 
trial, and Instill think, that inasmuch as it was clearly esta¬ 
blished that these bills of exchange had been indorsed to the 
administratrix Mrs. Catherttoodf in payment of a debt due 
to the estate of her husband, and as she took them in the 
character of administratrix, in her hands they were assets. 
If the money had been paid to her, it is clear she must 
have accounted for it to the estate of her intestate; but the 
money not having been paid, and the bills having remained in 
her hand.s, she still held them as part of the estate of her 
deceased husband unadministered. These bills being then 
part of tlie estate of her deceased husband, tliey devolved 
legally upon the persons who afterwards became representa¬ 
tives of the deceased; and, consequently, the plaintiffs, who 
had obtained the second administration, had a right to sue. 
'lliis case is distinguisable from Barker v. Talcot, because 
there the bill was paid to the executor of the first adminis¬ 
trator, which was a good excuse to the person paying, be¬ 
cause he might not know that tliere ever would be another 
administrator, so that such a payment might fairly operate 
in his discharge; and it would have been extremely hard to 
make him liable to pay the same money twice. The only 
question in this case is, in whom the right of action is. It 
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must be a matter of perfect indifference to the defendant, to 
whom he is liable, because he can be liable but once. He 
sustains no prejudice by being sued by the administrators de 
bonis non. But the ^odern cases upon this subject are 
quite decisive of this question. Tl»e case of Hirsf v. 
Smith (a) establishes this proposition, that if a promise is 
made to the personal representatives of an intestate, the 
administrator de bonis non may sue upon it in his cha¬ 
racter of administrator, and may join such a cause of 
action with counts upon promises made to the intestate in 
his life-time. If then the persoual representative of the 
intestate may sue in the character of administrator, and he 
dies before the effects are fully administered, the right 
to sue upon such a promise would devolve upon the new 
representatives of the intestate, and not to the representa¬ 
tives of the original administrator. There is such a privity 
between administrators de bonis nou, and the first adminis¬ 
trator, tliat they may sue upon a promise made to him, and 
this case falls precisely within that principle, and conse* 
quenlly these plaintiffs have a right to maintain this action. 


%76 

1823. 

Gather. 

wooi> 

«. 

Chabamd. 


Bayi.ey, J.—lam of the same opinion. I tliink this 
action is ^^elI brought in the names of the plaintiffs as ad¬ 
ministrators de bonis non of the intestate. This money is 
applicable to the payment of the debts of the intestate, and 
if we were to hold that it would go to the executors of the 
first administrator, it would become assets applicable to 
the payment of her debts, which would be most ui^ust, as 
respects the interests of those who have a claim upon the 
property of the intestate. Tliis case must be governed by 
the modern decisions, and not by those which have been 
cited in support of the first objection. As to the second 
objection, 1 think that the agreement which has been plead¬ 
ed is only to be considered as an agreement in fieri, and 
proposal only, which is to be binding only in case 
(a) 7 T. R. 182. 


as a 
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it is signed bj tlie parties included in it. The pleas pro¬ 
fess to state that the whole of the creditors of the de¬ 
fendant had joined therein. I'liat averment is to be taken 
most strongly against the pleader, aij^d it lies upon the de¬ 
fendant to prove that the plaiutilf and all the other creditors 
had joined in it, which does not appear to have been esta¬ 
blished, and therefore the pleas fall to the ground. 

Holkoyd, — 1 think we must decide this case upon 
tlie principle which has been adopted in the modern eases, 
namely, that where the money recovered bv the atlmi- 
nistrator would be asse ts of the deceased, he miglit sue 
in his representative character, although the promise was 
made to him personally, and might also Join therein ollu r 
causes of action. 7’liat has been established in a variety 
of cases; and therefore the old authorities, as far as they 
go to suppt»rt the objection which has been taken, must 
receive that qualification, and arc not to be considered 
as binding upon the Court in the dt eision of this case. As 
to the second oljeetion, I think tlie onus lay upon the 
defendant to prove, as he insists in his plea, that all the 
creditors had executed the agreement. 

Best, J.—I am of opinion, that as these hills of ex¬ 
change were part of the pro[)crty of the intCvState left ini- 
administered by tlie admiiiistiatrix, tlie right to sue u]>oii 
them vested in the ailmiiiistrators de bonis non; for other¬ 
wise we should be holding that they w'ould form part of the 
estate of the administratrix, disposable by her executors, 
which is a proposition which cannot be sustained. 1 think 
tile case of Hirst v. Smith is not distinguishable from 
this; and upon the principle there laid down, there is no 
foundation for this objection. With rcs|>ect to the other 
point I perfectly concur with the other members of the 
Court. 
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Carnegie v. Wa ug h. 

/ 

DeBI’ upon a Scotch tack, or agreement for a lease, to 
recover tlie amount of one year’s rent of a salmon fishery, 
in Scot/and, thereby lieinised to the ilcfeiulunt. The tack 
was (luted 21st of October, 1B20, and was in tliese words :— 
It is contracted, agreed, and ended between the parties 
following, that is to say, D. G., ‘of, &c., and T. li, S., of, 
See., two of the accepting and surviving tutors and curators 
appointed to G. 1'. C. (the plaintifl); and they the said 
D. G. and T. H. S., in the name and on the bcJialf of, and 
taking burthen on them for the said G. F. C., proprietor of 
the lainls, estate, and salmon fishings hereinafter mentioned, 
and \\1 k> is yet a minor, on the one part; and R. TV., of, 
&,e., (the defendant) on the other part, in manner following, 
that is to say,” It then slated that a tack of the fislicry in 
question had been put up to public roup—that the dc'- 
fendaiit had been the highest bidder for it—and that a new 
tack was to be made. “ Tliercfore the said D. G. and 
7'. R. S. curators for, and in the name and on the behalf 
of, and taking burthen on them for the said G. F. C., huv(? 
set,” &e., demising the fishery to the def(?ndant for four years 
from Candlemas 1821. And tiu-y the said />. G’. and 
'J\ R. ‘S'., as curators and taking bin then as aforesaid, bind 
and oblige the said G. F. C. and his heirs. Sic., to warrant 
the said R. Tt\, in the peaceable possession, &c.; and the 
said D. G. and T. R. S., as curators aforesaid for the said 
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yVlirro A. aiitl 
It., tuUns da- 
live appoint¬ 
ed by a Scolck 
eniirt as guar¬ 
dians ut an in¬ 
fant, executed 
fot and on his 
beiialf a Uck 
or asrreement, 
inter partes, 
for a lease, 
whereby a sal- 
inou tisbery, in 
Scotland, was 
demised to C. 
for four years, 
at a certain 
rent, cove¬ 
nanted to be 
paid to' the in- 
f.int:—Held, 
tliat the iniunt 
in>”ht maintain 
an action of 
del)t,in bis own 
name upon the, 
agreement, to 
reeoverarrears 
of lent, though 
hi was no 
l»aity to the. 
«i..;ii‘i inent, nor 
pro\ed to be 
ol fiill ace at 
the time of 
action broiigid. 


G. F. C., bind and oblige tlumi.selves” to execute the tack. 

And the said R. TV., and along with linn T. as his: 
cautioner, bind and oblige lliciusclves” to accept the lack, 
“ and to pay yearly to the said G. F. or to any person 
or pe rsoiis duly aiitliorized by him to receive the same, Uie 
sum of 1210/. sleiliug,” ?cc, “ And, lastly, botit parties 
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bind and oblige themselves” mutually to perform their part 
of the agreement. At the trial of the cause before ^6- 
6oUf C. J., at the London adjourned Sittings after last 
Term, the plaintiflf*s case rested uj^on proof of the exe¬ 
cution of the tack and of the arrear of the rent; there 
%vas no evidence that tlic plaintiff still a minor 
when the action was brought. It w'as contended for the 
defendant, that the action could not be maintained by the 
present plaintiff, on two grounds; first, as it was not in 
evidence that the plaintiff had arrived at full age, it was 
to be presumed that he was still what the instrument de¬ 
scribed liitn, a minor, and as such he could nut maintain 
any action ; and, second, whether he was now of full age 
or not, still, as the agreement was made during his infancy 
by his guardians with the defendant, the plaintiff was 
no party to it, an^ therefore could not sue upon it: and in 
support of the latter objection, Gilby v. Copley (a) was 
cited. The learned Judge however, ^vas of opinion, first, 
that unless the defendant could shew that the plaintiff was 
still a minor at the time when the action was brought, the 
Court must presume him to be of full age, and capable of 
suing; and second, that although he was not expressly a party 
to the agreement, still as it was made altogether in his name, 
and for his benefit, and as the payments were reserved of 
himself personally, he was not within the rule of law con¬ 
tended for, and was not therefore disqualified from maintain¬ 
ing an action upon tJie instrument; and therefore directed 
the Jury to find a verdict for the plaintiff. 


Chitty now moved for a rule to shew cause, why the 
verdict should not be set aside, and a new trial granted, and 
relied upon the second objection taken at nisi prius. It is 
quite clear, that a man cannot sue upon a deed to w inch 
he is not a party, and it cannot be said that the plaintiff in 
tills case, is a party to the deed upon which the action is 

(«) 3 Lev. 136. 
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brought. It must indeed be admitted, that a third person 
may sue upon a parol contract, or upon a deed-poll, made 
between two others, if it be for his benefit, but he cannot 
sue upon a deed inter j^artes. Now, the tack in this case 
seems to have the character and nature of a deed inter 
partes, the distinguishing quality of which, and that which 
excludes a stranger from benefiting by it, is, that it is an 
executory contract by which several persons, distinctly 
pointed out by name, are mutually bound to the perform- 
afice of certain acts. It is true, that the present instrument 
is not under seal, but it is not therefore the less solemn or 
binding. By the custom of Scotland^ sealing is dispensed 
with in all deeds, but other equivalent formalities are used, 
and their authenticity is undiminished. Erskinds Scotch 
Law, b. 3. c. 7. s. 2. This tack therefore, being in sub¬ 
stance a deed inter partes, and by the Scotch law, in all 
its legal effects a deed under seal, ought to have the full ope¬ 
ration of a deed, and must be held to be within the rule 
of law contended for. It is the same with respect to a 
Jamaica bond, which, although by the custom of the island 
it is not under seal, is always declared upon in this country 
as a bond. It is quite clear, that the plaintiff was a minor 
at the time when the deed was made, and therefore could 
not legally be a party to it; there is no evidence that he 
is even yet of an age to maintain an action ; and as he is 
no party to the deed, in fact, he cannot take the benefit of 
a contract made between other parties, even though made 
with reference to his advantage, and in his name. He 
tited Gilbt/ v. Copley («), Pigott v. Thompson (6), Scuda,'- 
fnore v, Pandenstene (c), and Salter v. Kidgie^ {d). 

Abbott, C. J.—This objection was taken at the trial. 
1 was then of opinion, that it had not sufficient weight to 
justify a nonsuit, and 1 am equally of opinion now, that 

(a) S Lev. 138. (c) 2 Inst. 67.5. 

(h) S Bos. 6i Pul. 147. (rf) Cm til. 77. 
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It is no ground for setting aside the verdict and granting 
a new trial. Tlie rule of law which it is attempted to 
apply to the present case, is undoubtedly restricted to 
dee^ properly so called, to contracts under seal. It is 
aigued that the present instrument is in substance a deed 
inter partes, and is by the usage of Scotland, as valid an 
instrument as if it ere under seal. With regard to the 
latter argument, the fact may be as contended for, but that 
cannot influence our decision; its validity there, cannot 
strengthen its operation here, nor can tlie usage of Scotland, 
prevail against the settled law of England, in the case of an 
action brought in this country. As respects the former 
argument, the tack does not ajipcnr to me to be substau- 
tiaJly a deed inter partes to the exclusion of the pluiiitifl', so 
as to render him a stranger to it. It is framed in his name, 
and for his benefit, the rent is reserved payable to himself 
personally, and he is “ bound and obliged” to give peaceable 
possession of the estate demised. But at any rate this is 
not a deed under seal, and 1 am not aware of any case which 
has extended the rule, that a tliird person cannot take ad¬ 
vantage of a deed inter partes, to contracts not under seal. 
I think the present case is fully and strictly within the ex¬ 
ception stated in the note to the case of PigoU v. Thomp¬ 
son, and therefore, there is no groniid for disturbing Uio 
verdict which the Jury have found. 

The other members of the Court concurred. 


Hulc refused. 
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Monday, 
Jan. 37. 


jifVSSUMPSIT by the indorsee against the accepts of a 

bill of exchange. Tlie declaration slated that one James against acoep- 

TyrrcU, on the 1st July, 1821, VLt Maidstone, drew the bill ^^changel 

of exchange in question upon the defendant, payable two 

months after date to the order of the drawer, for 154/. 12s., been indorsed 

, rti II c. 3 certain per- 

which was accepted by the defendant; that lyrrell aitcrw'aras g(,ns trading 

indorsed the bill to certain persons trading under the Jirrn 

of Jlabgood and Fozcler ; that Habgood and Fowler indorsed and tiiat 11. 

^ , , T'l- f nr* and/*, had m- 

the bill by procuration of one John Dickson to one Jiopert horsed the bill 

Conic, and that Coa/c indorsed it to plaintiff. Plea, Non 

i\ssuinpsit, and Issue thereon. At the trial before Ab- 

‘ ... 1 ri-. plainuff de- 

bott, C. J. at the London adjourned Sittings after last rerra, rived title. 

the evidence to support the avernients that the bill was pg^rcT^that^ 

indorsed to ceitain persons trading under the firm of IJah^ the firm ot /y. 

® and t. had 

good and Fonicr, and bv them indorsed by the procuration ceased to ex- 

, ' • ist for ten 

oi John Dickson, was, that about ten years since persons prior to 

of the name of llubgood ami Fou ler bad carried on trade 

ill copartnership, and had kept cash at the banking-house of a^newfirm^of 

Messrs. Mastennan and Co.; that ten years since Fowler imd been cs- 

died, and thereupon lJubgood entered into a fresh partner- piat 

ship with persons named Dickson and Garrard, and carried members 
' * ’ ^ ^ thereof, was in 

on business under the firm of Habgood and Co. There w as the habit of 
. , • , , 1 • ■ t -I indorsing bills 

no proof that since tiien the new partnership had carnetl |i,y procuration 

on any business in the name of Habgood and Fowler; but // 

it appeared i\vdt Dickson, ohe of the firm, was in the habit ti*at all other 

of indorsing bills in the form stated in the declaration, trade were 

namely, by procuration of Habgood and Fowler, for the thJnamcof H. 

purpose of discount. There was no proof that Habgood 

or Garrard knew that Dickson had so indorsed the bill in lietwecn inuo- 

J J cent indorsee 

question ; but it appeared that tlie names of Habgood ana a„(i acceptor 

fherc was suf¬ 
ficient etidrnce to suiisi^ the allegation in the dcclaidtion. 
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1823 , Fowler were only used in bill transactions. It was objected 
on the part of the defendant, upon this evidence, that the 
Wtui^AMsoM plaintiff must be nonsuited, because the bill being indorsed 
JoBKsoN. in the name of a firm which bad lon|g ceased to exist, die 
averments above mentioned were not sustained. The 
learned Judge declined nonsuiting, but saved the point, 
and the plaintiff had a verdict, with liberty to the defendant 
to move to enter a nonsuit. 

Marryat now moved accordingly, and renewed the ob¬ 
jection, contending that the action would not lie, the bill 
being indorsed in the names of a non-existing partnership. 
The declaration aveired the indorsement to have been made 
by procuration, whereas Dickson, the indorser, being a mem¬ 
ber of the trading firm of Habgood and Co. was a principal, 
and not a procurator. There was no evidence therefore to 
prove that there were any persons carrying on trade in tlie 
name of Habgood and Fowler, so as to satisfy the averment 
in the declaration. It was distinctly proved in evidence, that 
the firm of Habgood and Co. carried on tlieir dealings merely 
in that name, and had never used the names of Habgood 
and Fowler. The only way in which those names were 
used was by Dickson alone, and that merely in bill trans¬ 
actions, and this apparently without the knowledge or privily 
of his partners. The question tlien was, whether there was 
evidence to satisfy the averment in the declaration that the 
bill was indorsed to persons trading under the firm of HOb'- 
good and Fowler, and by them indorsed by procuration of 
Dickson. He contended that there w’as not, and therefore 
the plainuff must be nonsuited. 

Abbott, C. J.~The case proved on the trial was this 
Three persons of the names of Habgood, Dickson, and 
Garrard, were in partnership together, and were generally 
known under the firm of Habgood and Co. All their deal- 
nig# by buying and selling were in the name of Habgood 



• HILAET TERM, THIRD GEO. IV. 

and Co.; but it appeared that Dicksonf one of the partners* 1823. 
had been in the practice of indorsing bills for the purpose 
of having them discounted* in the names of Habgood and v. 
Fowler, using his owq*name as a procurator. The question J®®**®"* 
then properly is* whether* sending forth bills of exchange 
into the world, for the purpose of discount* under that firm, 
is sufficient evidence that there were persons carrying on 
trade and commerce under that firm. It occurred to me 
that I ought not to nonsuit the plaintiff* inasmuch as be¬ 
tween third persons this was sufficient evidence of a trading 
under the firm of Habgood and Fowler, to satisfy the aver¬ 
ment in this declaration. The verdict in this action cannot 
be given in evidence hereafter in any suit that may be 
brought upon this, or any other similar bill of exchange 
against Habgood and Co.; but as between an innocent 
holder and the acceptor, it seems to me that there was proof 
sufficient to satisfy the allegation, that there were persons 
trading under the firm of Habgood and Fowler, to enable 
the plaintiff to recover, althougli the business was carried 
on by the new partnership, under the firm of Habgood and 
Co. 1 think* therefore, there is no ground for disturbing 
this verdict. 

Baylev, J.—I am of the same opinion. It was not 
necessary in this case to have stated the indorsement of 
Habgood and Fowler, by the procuration of Dickson, be¬ 
cause it would have been sufficient to have stated in the de¬ 
claration, that the bill was indorsed by Tyrrell^ but not¬ 
withstanding that, I think there was enough to satisfy the 
averment of an indorsement to persons trading under the 
firm of Habgood and Fowler, The question is, whether 
the all^tion that the bill was indorsed by Habgood and 
Fowler, by the procuration of Dickson, was made out. 1 
think there was sufficient evidence to show* not that the old 
firm was a continuing firm, but that the new firm, for cer¬ 
tain purposes in their trade, were in the liabit of usmg, as 
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one of their names of designation, the old name of Hah- 
good and Fowler ; because it is stated that Dickson, who 
was entrusted generally with the management of the busi¬ 
ness, for the purpose of discounting tnlls of exchange, was 
in the habit of using the name of Habgood and Fowler, md 
it is veiy probable that the name of Habgood and Fowler, 
was used at the banking-house where the firm kept cash, 
for the purpose of discount, and for this reason the new 
house were in the habit of using the name of the old firm 
in bill transactions, though not for other purposes. What 
W’ould be the consequence if we w'ere not to consider that 
this name has been used generally by the new house, in bill 
transactions ? Why this bill, and all other bills of the house 
so indorsed, must be treated as forgeries; for if there was 
no house of the name of Habgood and Fowler, and the 
new finn issued bills of exchange with those, names upon 
them, one of the consequeiiccss >vould b(*, that they wouh! 
have a tendency to defraud every person who took them, and 
consequently, would be forgeries. That, however, 1 think 
would be a mischievous proposition to result from the 
conduct of Dickson, in this case. I am lht*ref<^)rc of opi¬ 
nion, that there was evidence to make out, lliat there were 
certain persons trading under the firm of Habgood and 
Fowler, and also sufficient to support the other allegation, 
that the bill was indorsed by that firm by the procura¬ 
tion of Dickson, He was not a stranger to the house, but 
one of the partners in the new firm, and his act may be con¬ 
sidered as the act of the whole partnership, and he caiinol 
be considered as acting in his individual capacity. If the 
otlicr members of the new firm knew that Dickson used the 
name of Habgood and Fowler from time to time, they are to 
be bound by what he does. Here the indorsement appears to 
have taken place for the purposes of the house, and though 
the act of indorsement is stated to have been done by pro¬ 
curation, I am of opinion that bodi ailegattoos are sufiS- 
ciently made out. 
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Holroyd, J.—1 ani of opinion that the verdict is right. 1823. 
Tliis action is ibrought bya third person to whom the bill 
is indorsed, and in the declaration the indorsements are set «. 
out as they appear upon the bill; and I apprehend, tliat 
proving the hand*writing of Dickson to the indorsement, 
importing that it was indorsed in the names of Habgood 
and Fowler, by his procuration, would be sufficient without 
giving evidence of the actual existence of such a house. 

As this is an action by the indorsee against the acceptor, 

I think there was siiflicient to satisfy the allegation in the 
declaration, as to the indorsement in the manner set out. 

Best, J. — It is impossible that the defendant can be 
prtjudiced by a verdict against him. The original house of 
Habgood aud Fowler, can never maintain an action against 
him, nor can he be called upon by the new firm. Under 
these circumstances, as this is the case of an innocent in¬ 
dorsee, I think there was abuinlaut evidence to shew that 
Habgood and (So. did use the name of Habgood and 
Fowler. 

Rule refused. 


Baldwin and Others r. Richardson and Another. Mondaif , 

Jan. nr. 

A SSUMPSIT by the indorsees against the indorsers of The traveller 
a bill of exchange, dated 31at Januari/, 1821, payable two tradesmen^l’n 
months after date, for tlic sum of 2GL 4s. Plea, Non J^r?iv'ing'ab?U 

of cxchan$;p in 

payment of a debt due to his principals, from A. at Derby, pays it away to B. without 
communicating to his principals the names of the person of whom he has received it. ti. 
pays it to his brother, at Luton in Beds, hy wliom it is paid to his hanker. The bill 
IS dishonoured on the .*»d April. On the Atb C. receives notice of the dishonour, and lie 
not knowing the parties to the hill, writes to his brother ft. fur information, who beii»«r 
then at Edinburghf does not receive the letter until the Kith, when notice is sent to the 
plaintiifs, and by them received on titc 13 th. On the t-lth plainttlls write to for 
the bill,^ and receive it on the ititli, and by that day’s post give notice to A., the 

original indorserHeld, that there were no laches winch would discharge A.’s liability 
as indorser. ° 
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Assumpsit, and Issue thereon. At the trial before Abbott, 
C. J. at the London adjourned Sittings after last Term, it 
appeared in evidence, that the bill in question was given by 
the defendants, booksellers of Derby,^ to one Wthon^ travel¬ 
ler to the plaintiffs, who were wholesale booksellers of Lon¬ 
don, in payment of a debt due from the defendants to the 
latter. Wilson handed the bill to one Waller, a traveller 
for his brother, a manufacturer, living at Luton, in Bed¬ 
fordshire ; Waller sent the bill to his brother; the latter 
sent it to his own bankers, who presented it for payment on 
the 3d of April, 1821, when it became due. The bill be¬ 
ing dishonoured, notice of the dishonour was received by 
Waller, of Luton, on the 5th of April, and on the 6th, not 
knowing any of the parties to the bill, he WTOte to his bro¬ 
ther for information upon the subject, who at that time was 
in Edinburgh, That letter was received on the 10th of 
April, and by the same day’s post Wilson wrote to the 
plaintiffs, informing them of this transaction, and they re¬ 
ceived the letter on the ISth. On the 14th the plaintiffs 
wrote to Waller, of Luton, for the bill, and they received 
it on the l6th, and by the same day’s post informed the 
defendants of its dishonour. At the trial the defendants 
went for a nonsuit, on the ground, that they w'ere discharged 
by the laches of the plaintiA. It was urged, that Wilson, 
the plaintiffs’ traveller, ought immediately to liave commu¬ 
nicated to them the name and address of the person from 
whom the bill was received, and that Waller should also 
have communicated to his brother, of whom he had ob¬ 
tained it, and consequently that the plaintiffs were bound 
by the laches of Wilson, their traveller, and of Waller ; but 
the learned Judge was of opinion that due diligence had 
been used in communicating the dishonour to the defendants, 
and therefore the plaintiffs had a verdict. 


Denman, C. S., now moved for a rule to shew cause w'hy 
the verdict should not be set aside and a new trial granted. 
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and contended, that the defendants were discharged by rea¬ 
son of the negligence of the plaintiffs’ traveller, in not commu¬ 
nicating to his principals from whom he had received the 
bill, so that when it was, dishonoured no time might be lost in 
giving notice. Unless the plaintiffs* traveller was bound to 
give notice in a case of this description, the last indorser 
might be subjected to the greatest hardship and injustice, 
because the bill might be sent round the world in order 
to find out the last indorsee, for the purpose of tracing it 
to tl»e first. This inconvenience would have been remedied 
had the plaintiffs been informed by their traveller, of whom 
the bill was received; but having omitted to do so, the de¬ 
fendants were discharged by his laches. He cited liatc- 
man v. Joseph (/t). 
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r. 
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Per Curiam .—Tlie general rule as to notice in cases of 
this description is, that each indorsee shall give notice of 
dishonour to the last indorser as soon as he reasonably can. 
*rhe plaintiffs in this case appear to us to have used due 
diligence in giving notice to the defendants after they were 
infoimcd of the fact of the dishonour of the bill. The in¬ 
termediate delay which had taken place necessarily arose 
from the manner in which the bill had been circulated. It 
would be a great obstruction to mercantile transactions, if 
we were to lay it down as a rule, that a person travelling 
about the country as agent, and taking a bill of ex¬ 
change, and passing it away again, is bound to inform 
his principal of whom he has taken it. We are called 
upon to lay dowji a new rule as to notice of the dis¬ 
honour of a bill of exchange. If w'e were to lay down 
such a rule, the effect of it would be to impede and pre¬ 
vent the circulation of bills of exchange throughout the 
country, to a most mischievous extent. 

Rule refused (A). 

(«) 12 East, 433. (6) Vide Goodall v. Dolky, 1 T. U. 712. 


VOL. II, 
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Crawshay and Others v, Eades. 


Tj 


ROVER for ten tons of iron. Plea, Not Guilly. At 
the trial before Abbott, C. J. at the London adjourned Sit¬ 
tings after last Term, it appeared in evidence, that in the 


A. coTiMgns a 
qiianliry of 
iron to E. in 
barter, and C. 
tlio cRi*r*cr 

delivers a part month of January, 1822, the plaintiffs, iron merchants, of 

the^'^wh^rFoT agreed with Messrs. S. and Jf. lloruhlortxr, iron 

the latter, but manufacturers, \ii Staffordshire, to exchange or barter with 

before the re- ... ^ . 

mainder is de- them a certain quantity of iron, for a quantity of coach 

covers ihat*^^' spfi*tg Steel, of equal value. The iron was delivtaed by 

is insolvent, t|,e plaintiffs, at their wharf, in Upper Thames Street, on 
and re-ships r > » / / 

the part deli- board the barge of a person in the employment of the de¬ 
tains the whole fendant, a common carrier, by w hom it was taken to Brent- 
licn ^for^^hc* where it was put on board two boats belonging to the 

freiftht of the defendant, to be conveyed by the Grand Junction Canal to 
a^^ffeneral Messrs. Ilornblou'ers' manufactory. By the terms of the 
betwecif hTm ^ agreement betw een the plaintiff and llurnbhwers, the latter 
and the con- were to pay for the carriage of the iron to them, and also 
for the carriage of the steel to be returned in barter. The 
boats with the iron on board arrived off Hornbloz&ers' iron 


works on the 8th of February, and on the next day the 


signee: Held, 
that the con¬ 
signor’s right 
of stoppage in 
transitu was 
not gone, and 

that he might greater part of the cargoes was landed on the w'harf; but 
maintain tro- . , c i i- i i , 

ver against the i» the progress of landing the remainder, an extent m aid 

was put upon the premises, and the works stopped, upon 

which the defendant reloaded the iron which had been 

landed, and took the whole away to his own warehouse, 

and afterwards converted it to his own use. Soon after¬ 


wards Messrs. Hornbbwers became bankrupt, and obtained 
their certificate. On the 28th February a formal demand 
of the iron was made upon the defendant, with an offer to 
pay him his charges of carriage, &c., to which the defendant 
sent the following answer, dated March :—“ 1 consider 
1 have a lien upon the iron delivered by Messrs. Crawshay 
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into my boats for Messrs. Hornblowers, not only for the 
carriage thereof, but for a general freight account due from 
Messrs. Hornblowers to myself; therefore I shall not give 
it up unless I am compelled to do so, and besides 1 have 
had a notice not to giVe up any iron in my possession, but 
to sudi person as die commissioners under Hornblowers* 
bankruptcy may appoint.*' 


1823. 

Crawsbay 

V. 

Eades. 


The question at the trial was, whether thwe had been 
such a delivery of the iron to Messrs. Hornblowers, as to 
deprive the plaintiffs of the right of stoppage in transitu. 
'Ihe learned Judge charged the Jury, that unless there was 
a complete delivery of the iron, the plaintiffs’ right of stop¬ 
page was not gone, and could not be defeated by the de¬ 
fendant’s lien as a carrier; but told them that they were to 
decide whether the delivery had been complete. The Jury 
found a verdict for the plaintiff, damages 226^. 


Marryat now moved for a rule to shew cause why the 
verdict should not be set aside and a new trial granted. 
Admittii^ that the questiondn this case must depend upon 
whether Uiere had been a delivery of the irem to the Horn- 
blowers, yet there has been such a delivery as between the 
carrier and them, as to deprive the plaintiff of his right of 
stoppage in transitu. Here almost all the iron was in fact 
delivered on the wharf, and nothing remained to be done so 
as to complete the delivery of that part of the cargo. The 
delivery of a part must, in point of law, be considered as the 
delivery of the whole. It is not essential to the carrier’s 
right of lien for freight, that there shall be a complete and 
final delivery of the goods intrusted to his care for convey- 
auice. Weighing the iron, in this case, was not requisite in 
order to complete the delivery; for by an affidavit now’ pro- 
duccid, it appears that it never was the practice to weigh 
the iron on delivery at the wharf, so as to give the 
defendant a right to his freight. Unless tlierefore it be laid 

1 ’ 2 
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down as a general rule, that so long as there remains a 

single bar of iron on board, it is not a delivery in law; it 

is clear that the plaiiitilFs’ right of stopping in transitu is 

gone, under the circumstances of this case. 

« 

« 


Abbott, C. J.—I am clearly of opinion, that in this 
case there was no delivery of the iron so as to deprive the 
plaintiffs of their right to stop in transitu. What is the 
defendant’s owm interpretation of the transaction ? In his 
own letter, which was given in evidence, he does not say 
that he has delivered the iron, but says, “ I consider I have 
a lien upon the iron delivered into niy boats,” not only for 
the carriage thereof, “ but for a general freight account 
due from Me.ssrs. Hornblowers to myself.” That is his own 
interpretation of what has taken place. He does not affect 
to say that he has in fact delivered the iron. I am not 
aware of any case which lays it down that a partial delivery, 
or a beginning t<j deliver, is sufficient to give the carrier a 
complete right of lien, and thereby put an end to the 
vendor’s right of stoppage in transitu. According to the 
evidence in this case, I am quite satisfied that there was no 
actual delivery. 1 think the defendant has by his own letter 
confessed that there was no actual delivery, and therefore, 
upon the general principle, that a earlier has no right of lien 
until the delivery is complete, J am of opinion that this 
verdict ought not to be disturbed. 


Bayley, J.—No man can doubt as to the honesty of 
this transaction j and I think there is no doubt upon the law 
of it. As to the honesty, the case stands thus:—The 
plaintiffs agreed to barter certain goods to Messrs. IJorn- 
bhwers', it is quite clear that they will never be able to pay 
the plaintiffs for those goods, and the proposition insisted 
upon is, that the defendant, who is the carrier, shall retain 
tliese goods in his hands, leaving the plaintiffs to content 
tlieniselves w'ith such dividends as they can get from th« 
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estate of the Hornblowers. So much for the honesty ot 
the transaction; but what says the law upon the subject ? 
Now, according to law, the property in these goods would 
not vest in the Hornblowers until they were actually deli¬ 
vered. In order to make out that it is their property, it 
must be clearly established that it had passed from the mid¬ 
dle man, the carrier, into their possession. It is insisted, 
that as there had been a complete delivery of part of the 
cargo on the wharf, we are bound to hold that that was a 
delivery of the whole, so as to confer upon the defendant 
a right of lien. I am, however, of opinion that a partial 
delivery is not sufficient, and that there must be an actual 
delivery to and possession by the consignee, of the whole. 
The mere corporal touch by the consignee cannot be con¬ 
sidered such a delivery as will defeat the right of stoppage 
in transitu. The defendant is to make out that there was 
a complete delivery, and that raises the question whether, in 
this case, there was such a delivery. It appears that the 
iron is transmitted in two different parcels by two different 
bargCvS; part of tlie iron is taken out of the barges and 
})laccd on Hornblowers* wharf, but for the reasons suggested, 
it is put on board again and carried away, and converted by 
the detendant to his own use. It is clear, therefore, tliat 
there w'as not a complete delivery. Had Hornblowers a 
right, as against the defendant, to say that this part of the 
cargo was delivered ? I think they had not, and for this rea¬ 
son ;—The carrier is entitled to freight in respect of the 
whole cargo, and the freight is not earned until the whole 
cargo is delivered into the possession of the consignee. The 
freight is not divisible, but is to be paid in respect of the 
whole cargo; and therefore, unless the whole be delivered, 
he acquires no right of lien. The defendant’s own letter 
imports that there had not been an actual delivery. The 
portion of iron placed upon the wharf can only be consi¬ 
dered as placed there in order that the remainder might 
thereafter be delivered, when the freight for the whole is to 
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fee paid. The pa)'ment of freight and the delivery of the 
whole are to be concurrent acts, taking place at one and the 
same time. Until there is a tendigr of\j:he freight for the 
whole, the whole cannot be considered as delivered; for as 
long as any part of the cai^o remains out of the possession 
of the consignee, the freight is not payable. According to 
law the delivery of a part is not a delivery of the whole. 
In this case the question w’as, whether there had been in 
fact a delivery of the whole; the Jury decided that there 
was not, and I think they have come to the right conclusion. 

Holboyd, J.—1 tliink the point of law is against the 
defendant. Landing a portion of the goods on the w'harf 
is not such a delivery as will give the carrier a right of lien. 
There must be a complete delivery in order to give him 
such a right. As soon as he delivers his whole cargo, he 
may demand his freight; and if his freight be not paid, 
he may take the goods away, and insist upon his lien. In this 
case the consignee had not in fact the actual possession, 
which must be still considered as in the carrier, though a 
part of the iron was placed upon the wharf. I know of no 
principle of law which will authorize a carrier to insist upon 
his right of lien for his freight until he has actually delivered 
the whole cargo. Until the delivery is complete, the right 
of lien does not arise. There being no actual delivery of 
the whole cargo in this case, I am of opinion in point of 
law, that, as between the carrier and consignee of the goods, 
the plaintilfs, who are the consignors, had a right to stop 
tliem in transitu. 

Best, J.—I am of opinion that the right of stoppage in 
transitu was not gone from the plaintid's. If there is a 
perfect delivery, the right is gone; but I think in this case 
tliere was not a complete delivery, even of any part of the 
cargo. Tlie defendant had not earned his freight until 
there was a complete delivery. It is the legal consequence. 
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where there is an entire freight to be paid for the whole 
cargo, that the whole cai^o must be delivered before the 
freight is payable. So long therefore as any portion of the 
cargo remains on bbard, the carrier’s right of lien is 
incomplete. Freight for any part does not become due 
until tile whole is landed on the wharf; but as soon as the 
whole is landed, the carrier has a right to say, now pay 
me the freigfit.” If the consignee refuses to pay freight, 
then he has a right to carry the whole away. 1 think this 
case falls within the rule laid down in Ellis v. Hunt (a), 
there being no actual delivery. How can it be said that 
there w as an actual delivery in this case, merely because 
the defendant placed a part of the cargo on the wharf? He 
had not relinquished the right of control over the property 
in his character of carrier, because the moment In; discovers 
that the consignee is in pecuniary difficulties, he removes 
the goods again on board, clearly shewing that he had not 
parted with the possession. There being therefore no actual 
delivery to the consignee, the goods must still be considered 
as in transitu, and consequently the consignor had a right 
to stop them, the defendant’s lieu being incomplete. 

Rule refused. 

(n) 3 T. R. .101. 
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Milne v. Graham. 


Monday f 
Jan. i.’7. 


Assumpsit by the indorsee against the maker of a A promissory 
promissory note for 450/. At the trial before Abhotty C. J. 
at the London adjourned Sittings after last Term, it appear- 
ing that the note was made at Dundee, in Scotland, and that wd^may be 
the plaintiff had declared in the usual form as upon an Englmd^^ 
English note, it was objected for the defendant that the 
action could not be maintained, because tlie statute 3 & 

4 Ann* c. 9, which gives the like remedy upon promissory 
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notes as upon bills of exchange, does not extend to notes 
made in Scotland. The learned J iidge, however, bc^g of 
opinion that the objection was not well founded, the plain¬ 
tiff had a verdict; and *• 

Chitty now moved for a rule to shew cause why the ver¬ 
dict should not be set aside and a nonsuit entered, and re¬ 
newed the objection. As the indorsee of a promissory note 
the phiiulift' had no remedy, unless the statute of Anne gave 
it. Now the remedy given in the statute is a right of action, 
“ in like manner as in cases of inland bills of exchange,” 
the plain inference from which seems to be, that the provi¬ 
sions of the act w'ere meant to be confined to notes made in 
A’wg/f/MfZ exclusively. Jf that be so, the limitation intended 
to be put by the legislature cannot be ovcrsteppcnl, and as 
there is no express decision upon this point, the Court will, 
at least, afford an opportunity for the full consideration and 
final adjudication of a question of such general importance, 
[n the work of a learned writer this point is stated to be 
one which had never yet been determined (//). 

Per Curiam .—The limitation assunicd in argument does 
not appear upon the face of the statute, nor is there any 
case which has decided that such a construction would be 
riglit. This is a remedial law made for the encouragement of 
trade, and is therefore to be construed liberally. The prac¬ 
tice of suing upon foreign as well as inland notes, has pre¬ 
vailed long and to a great extent, and we ought not to un¬ 
settle that practice, unless express authorities are produced 
for our guidance in so doing. The words of the statute 
do not exclude notes made in Scotland, and the reason and 
probabilities of the case clearly include them in its beneficial 
operation. 

Rule refused (b). 

(nj S(;Iw. N. P. 41li edit. 363. and Pollard v. Jlerrks, 3 Bos. 3^ 

.<•) Vide Forbes, on Bills, 171. Pul. 33b. 
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PRicEi*and Others v. Lea. 

Assumpsit to recover the price of two chests of lac 

dye, and one cask of cream of tartar, sold and delivered 
by the plaintiffs to the defendant. As to'the cream of tartar, 
the defendant pleaded a tender; and to the demand for the 
lac dye, non assumpsit, upon which there was issue joined. 
At the trial before Abbott, C. J. at tlic London adjourned 
Sittings after last Term, it appeared in evidence, that the 
traveller of the plaintiffs, who were merchants and dry 
salters in London, called on the defendant, a carpet manu¬ 
facturer, at Kidderminster, for orders, when a conversation 
ensued respecting the price of lac dye, and being told that 
the price was about 7s, or 7s. Sd. per lb., the defendant 
made an offer to take two chests at 6s. 9d. per lb., at six 
months credit, and at the same time gave an order for the 
purchase of one cask of cream of tartar, at 51. per cwt., 
also at six months credit, which was to be forwarded to the 
defendant witii the lac dye. The order was entered in the 
traveller’s order book in the presence of the defendant. 
The traveller, however, at the time, stipidated, on the part 
of his employers, that they were to be at liberty to refuse 
to fulfil the contract on the terms proposed, by writing to 
the defendant to that effect by the return of post, or the 
post following; but that if they accepted the offer made, 
they were to forward the chests of lac dye, together with 
the cream of tartar, in due course. The order was given 
on the 21st March, 1821 ; on the day following the tra¬ 
veller wrote to the plaintiffs requesting them to forward the 
lac dye and the cream of tartar to the defendant iinmedi- 
without informing them that he had reserved to them 
J,he liberty of refusing to execute the order, by writing to 

reader the vendue liable lor the lac dje, llie coutiact not being 
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the defendant to that effect by return of post, or the post 
following. The plaintiffs accordingly proceeded to execute 
the order for the lac dye and the cream of tartar on the 
terms mentioned by their traveller; and on the Q9th March 
they forwarded the goods by a canal boat to the defendant. 
On the fid April the plaintiffs wrote to the defendant, in¬ 
closing an invoice of the goods, informing him that they had 
been forwarded according to his wishes. By return of post 
the defendant sent back the letter and the invoice, informing 
the plaintiffs that he could not take the goods invoiced, 
inasmuch as their traveller was to make them the offer, and 
that he was to be informed whether or not they accepted it 
ill course of post; and as they had failed in doing so, he 
had ordered the lac dye he wanted from another house. 
With respect to the cream of tartar, he consented to take 
that, and finally refused to accept the lac dye. It was con¬ 
tended at the trial that the plaintiflFs could not recover for 
the lac dye, being barred by the statute of Frauds. In 
answer it was urged, that the statute of Frauds did not 
operate, because the order for the goods, including both the 
lac dye and the cream of tartar, being entire, the acceptance 
of the cream of tartar was sufficient to take the case out of 
that statute. The learned Judge, however, was of opinion, 
that as there was no absolute order for the goods, but an 
order depending upon something to be done by the plain¬ 
tiffs, the case was within the operation of the statute, and 
therefore directed a nonsuit. 


Copley, S. G., now moved for a rule to shew cause why 
the nonsuit should not be set aside and a verdict entered for 
the plaintiffs. He contended that the order for the goods 
must be considered entire and absolute, and consequently, 
as part of the goods was accepted, the case was within 
the exceptive part of the 17th section of the statute of 
Frauds. He admitted that the order was not absolute in 
the first instance, but upon a condition merely us to tlic 
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willingness of the plaintUTs to execute it. If the plains 
tiffs did not signify their assent within the time stipu¬ 
lated, it was to be taken that they did assent, and that the 
order was to be executed. The option given in this case 
not liaving been exercised, the order was then to be consi¬ 
dered as absolute. The consent of the defendant to the 
contract was evidenced by bis giving the order, and as the 
plaintiffs had ratided the cmitract by sending the goods within 
a reasonable time, the defendant was bound to pay for them. 
At all events the defendant must be considered as having 
ratified the contract, because when the goods were sent to 
him, lie accepted a part, and rejected the rest. As the 
contract was originally entire, and as he had subsequently 
ratified it by acceptance of a part of the goods, he was not at 
liberty to renounce tlie rest without the plaintifi’s’ consent. 


1623. 

Ni^V^ 

Prick 

V. 

Lea. 


Abbott, C. J.—Where the acceptance of a part of 
goods, which are sold, is relied upon, to take the case out 
of the statute of Frauds, it must be an acceptance of a part 
of goods, bought under one entire contract. It struck 
me at the trial, and 1 am of the same opinion now, 
that tliis could not be considered as one entire contract for 
the two commodities, inasmuch as the plaintiffs were to be 
at liberty to refuse to deliver the lac dye. According to 
the evidence, a positive order is given for the cream of 
tartar, and then an offer is made to purchase the lac dye at 
so much per pound, being less than the current price of the 
article, as stated by the traveller. A stipulation is then 
made by the traveller, that his employers should be at liberty 
to accept or refuse that offer, but with a promise that their 
assent or refusal should be signified to the defendant ndthin 
a post or two. Therefore, whether the order was to be 
considered as absolute or not, was to depend upon the plain¬ 
tiff 's answer one way or the other within a post or two. 
No answer was in fact sent upon the subject until the goods 
were scut, and 1 think the defendant was at liberty to reject 
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the lac dye. X took the opinion of the Jury upon the 
evidence as to the question whether there had been a stipula¬ 
tion that the plaintiffs should be at libprty to refuse to de¬ 
liver the lac dye, in order that the parties might not come 
down to a second trial, and the Jury having found that fact 
in the affirmative, I nonsuited the plaintiffs, being of opinion 
that this was not an entire contract, and that the acceptance 
of the tartar could not be considered as a ratification, so as 
to make the defendant liable for the lac dye. I however 
gave the plaintiffs leave to move to enter a verdict if the 
Court should think I had given an erroneous opinion. 

Holroyd, J. (a) —It appears to me, that in this case 
there nere two contracts, one for the cream of tartar, 
which was entire and absolute, and the other for the lac dyti, 
which was conditional and uncertain, depending upon the 
answ'er of the plaintiffs within a given time. As no answer 
was sent within the period stipulated, the contract as to 
the lac dye was at an end, I am of opinion, therefore, 
that the plaintiffs were not entitled to recover. 

Best, J.—The lac dye was the subject of a distinct con¬ 
tract, which was to become absolute or not, according to 
the assent or refusal of the plaintiffs, to be signified within 
a time stipulated. No answer one way or the other was in 
fact sent; and therefore the defendant was at liberty to re¬ 
pudiate the lac dye under the circumstances stated. The 
acceptance, within the meaning of the statute of Frauds, 
must be an acceptance of a part of the subject-matter of an 
entire contract. The acceptance here was of a distinct 
article, positively ordered; but tliat cannot be considered 
as the acceptance of another article, the order respecUng 
which was only conditional. 

Rule refused, 

(n) Bfiyley, J. was absent. 
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Tlie Kin» V , The Justices of Warwickshire and 
The GuARDiANsTof the Poor of Birmingham. 

In Trinity Term a rule nisi was granted, calling upon 
the Justices of Warwickshire, to shew cause why a writ of 
certiorari should not issue, to remove into this Court a cer¬ 
tain order made at the last Easter Sessions, dismissing the 
appeal of William Phipson, against the payment of the sum 
of 396/. 13s. 4d. by the guardians and overseers of Bir¬ 
mingham, to the constables of the said parish, for the pur¬ 
pose of quashing the same; and also calling upon the said 
guardians and overseers to shew cause, why a writ of man¬ 
damus should not issue, commanding them to pass their 
accounts for the years 1821 and 1822, pursuant to the statute 
50 Geo. 3 . c. 49 . On shewing cause against this rule, the 
case was this :—By the act of 23 Geo. 3. c. 44. for regula¬ 
ting the affairs of the poor in Birmingham, the guardians 
and overseers thereby appointed are directed to adjust their 
accounts at quarterly meetings of their own body. The 
statute gives an appeal to the sessions in respect of all 
matters done by virtue of that act, but is silent as to any 
submission of the overseers and guardians accounts to 
magistrates. At a meeting of the rated inhabitants, for 
the purpose of passing the accounts of the constables for 
the years 1821 and 1822, the accounts were disallowed, on 
the ground that amongst them was included a sum of 
296/. 135. 4d. being the amount of a bill of costs and 
charges, for prosecuting a person named George Edmonds^ 
for publishing a libel of and concerning the conduct of two 
county Justices, in committing to prison a person named 
Ji'illiam Plastans, on the ground that he was a pauper who 
had been passed to his parish, and had returned without a 
certificate; but at a subsequent meeting, the same bill was 


Monday, 
Jan . 27 . 


By statute 23 
Geo, 3. regula¬ 
ting the anairs 
of the poor of 
Birmingham, 
the guardians 
and overseers 
thereby ap¬ 
pointed are 
directed toad- 
just their ac¬ 
counts at quar¬ 
terly meetings 
of their own 
body; and an 
appeal is given 
to the .Sessions 
in respect of 
alt matters 
done by virtue 
thereof; but 
the statute is 
silent as to any 
submission of 
the overseers 
and guardians 
accounts to 
magistrates, 
as required by 
50 Geo. 3. 
c. 49. Held, 
however, that 
mandamus 
would lie from 
this Court to 
the guardians 
and overseers 
to pass their 
accounts in the 
manner re¬ 
quired by that 
statute. 



806 


IN Tire king’s bknch, 

iSSS. again presented, together with one for additional costs re- 
specting the same prosecution, amounting to 100/., both of 
TheJRiNo which were allowed by a small majority of the persons 
^Warwick- P*"®*®**** “P®® which allowance the total amount was paid 
sHiRB. by the guardians and overseers, and'formed part of their 
accounts. Thereupon William Phipson, one of the rated 
inhabitants, appealed at the last Easier Sessions against the 
allowance, and the appeal, after being heard, was dismissed. 
The appellant then applied for a case for the opinion of 
this Court, which was refused, except on the terms of pay* 
ing the costs to which the respondents had been put by the 
appeal. It was now objected to the two-fold application 
for a certiorari and a mandamus, first, that the local act 
fiS Geo. S. c. 44. relating to the poor of tlie parish of 
JSimtinghamf had in express terms taken away the writ of 
certiorari; and second, that as the guardians and overseers 
had already passed their accounts before two Justices (of 
which fact the appellant W'as ignorant until after the appeal 
had been tried), the mandamus would not lie, and that under 
such circuxtratances the Court had no authority to issue that 
writ. 

The Court, after heating Scarlett, Adams, and Hill, for 
die Crown, and Reader and Holbech, for the defendants, 
declined for the present giving any opinion as to tlie ques¬ 
tion whether the certiorari w'as or was not taken away, but 
as to that part of the rule which prayed for a mandamus to 
the guardians and overseers to pass their accounts, 

Abbott, C.J. said—^Thc question now is, whether the 
Court has authority to grant a mandamus to the guardians 
and overseers to pass their accounts. It is said that they 
have already passed their accounts, and that it is therefore 
uiuiecessary for this Court to interpose. If the fact be so 
then they may return that fact to the writ of mandamus. 
Tlie grantiag the writ therefore, will only put the question 
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into a more aoleom course of iiii]uiry. 1 am quite saUsBed 182191 

that the local statute does not take away the jurisdiction of 

this Court in granting a mandamus. The local statute cer> «. 

tainly gives dm right of appeal to the Sessions^ and what- 

ever may be die oonstiliction toise put upon that statute as to sUiAa*. 

the writ of certiorari, it clearly does not take away fi<om us 

the power of orderii^. the guardians and overseers to do 

what is fit and proper to be done, prior to the ea^cise of 

the right of appeal. The question upon the present view 

of live case is, whether the accounts have been passed; I 

mean passed, so as to direct the attention of those who are 


to pass them, to this particular item, which is the subject 
of objection. 1 do not say that in tlie investigation of 
voluminous accounts, such as these, tlie attention of tlie 


Justices is to be directed to the expenditure of every 
shilling which may happen to have been paid by tlie guar¬ 
dians in the ordinary discharge of the duties of their office, 
such as trifling sums paid to paupers, or minute expences 
of that description. The strong fact here alleged is, that a 
very laige sum of money had been paid for a particular 
purpose, the legality of which payment might be doubted. 
It is now supposed to have been paid under the sanction 
of the authority of the magistrates, before whom it was the 
duty of the guardians and overseers to pass their accounts, 
but against the opinion of many persons who thought that 
such a disbursement ought not to have been made. It is 
alleged tliat the overseers and guardians were apprized of 
such objections before they proceeded to pass their ac¬ 
counts. Under such circumstances, it was their duty in 
seeking to have the allovvaace of such an item, to have 
directed the attention of the magistrates to that item, so 


that the magistrates might exercise their judgment upon the 
subject, and allow, or disallow it, according as they were 
satisfied or dissatisfied witli it. What is the allegation in 
this case? Tlte party who makes tlie affidavit states, 
that he was present when the accounts were submitted to 
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the Justices, but that the attention of the Justices was not 
called to, nor did tliey jwoceed to examine the whole of the 
items, but merely looked at die summary, in which was 
a lumping sum of 2000/. paid to the constables for their 
expences. There is no affidavit on thfe other hand to shew 
that the Justices ever inquired into, or had their attention 
directed to the component parts of that sum. 1 am there¬ 
fore clearly of opinion, that we ought to make absolute 
that part of the rule which prays for a mandamus to the 
overseers and guardians to pass their accounts, and it will 
be competent for them to make a return thereto. As to the 
remainder of the rule that may be discharged or enlarged, 
at the discretion of the counsel for the Crovvn, until we 
see what becomes of the mandamus. 


Bayley, Holroyd and Best, J.’s. concurred. 

Rule absolute for a mandamus, and the 
remainder of the rule eiilarg<id. 
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WHKINSON V. DiGGLES. 

This was an action of assumpsit for an attorney’s bill. 
At the trial before Abbott, C. J. at the Middlesex Sittings 
after last Term, it appeared that the principal subjects of 
demand, were the plaintiff’’s fees and. disbursements in suing 
out a commission of bankrupt, at the instance of the de¬ 
fendant, against a creditor of the latter. The plaintiff had 
ceased to practise as an attorney from the year 1814 to 1820, 
when he was re-admitted, and took out his certificate under 
the statute 37 Geo. 3. c. 90. s. 31., and the present cause 
of action had arisen since his re-admission ; but at the time 
the commission in question was sued out, he was not a 
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^icitdr of the Court of Chancery. The questioo at the TB23. 
trial was, whether the plaintiff, not being a solicitor in 
Chancery t could recover liis fees and disbursements for suing 'WitiuNsoa 
out a commission of* bankrupt, under the 30th section of DiooMis. 
the above mentioned statute. On the part of the defend¬ 
ant, it was contended, that a commission of bankrupt must 
be sued out by a mlicitar only, and consequently that the 
plaintiff could not maintain this action by virtue of that 
section of the statute; and the case of Collim v. 'Nichol¬ 
son (a) was cited, as an authority, to shew that business of 
this nature would be considered as business done in the 
Court of Chancery. The learned Judge, however, w'as of 
opinion, that the action was maintainable, and the plaintiff 
had a verdict, with liberty to the defendant to move to enter 
a nonsuit. 

C. F. Williams now moved accordingly, and contended; 
that an attorney could not sue out a commission of 
bankrupt unless he was also a solicitor in Chancery. He 
relied upon the words of the statute 37 Geo. 3. c. 90; 
s. SO. which subjects any person practising as an attorney, 
solicitor, &c. without obtaining his certificate, to a penalty 
of 50/., and disqualifies him '*from maintaining or pro- 
.secuting any action, or suit, in any Court of law, or equity, 
for the recovering any fee, reward, or disbursement on ac¬ 
count of prosecuting, cariying on, or defending any action, 
suit, or proceeding, or having prosecuted, carried on, or de¬ 
fended any action, suit, or proceeding, or any matter or thing 
relating thereto, without such certificate.” The question then 
was, whether suing out a commission was business done in 
Chancery\ for if it was, it was clear that an attorney,' 
not being admitted in that Court, could not sne for the fees 
and disbursements in question. He cited the case of Collins 
V. Nicholson (6), where the business was done by the plain¬ 
tiff for a bankrupt, in applying to his creditors and to the 
(«) 2 Taiiut. 321. (6) 2 Taunt. 231. 

VQL. II. 


U 
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1 B 98 . lA>iti Chancellor, in order to get his certificate signed; and 
J^ansfitld, C. J. in delivering the judgment of the Court, 
ViLKt^NsoH decided that all proceedings by petiticm 

Dicous. to the Chancellor, are proceedings il^ Chancttyt and causes 
of the utmost magnitude and importance come on in that 
shape. An application must be made to the Chancellor, 
to have his signature to the certificate, and it has long been 
settled, that where a bill contains one item which is a pro* 
ceeding in a Court, all the residue of the bill, though it be 
even a bill merely for conveyancing, is taxable.” If then suing 
out a commission of bankrupt was a proceeding in Chan- 
eeryt it followed of course, that the plaintiff could not sue 
for his fees and disbursements in the performance of such 
business, unless he was a solicitor. 

Abbott, C. J.—I do not feel myself justified in saying 
that va attorney of this Court cannot sue out a commisaon 
of bankrupt unless he is also a solicitor of the Court of 
Chancery. I do not say that there may not be exceptions; 
all I say is, that unless my mind is satisfied to the contrary 
in this particular instance, I must hold this action maintain¬ 
able. The expressions used by Sir James Mansfield^ in the 
case in the Common Pleas, are certainly very strong, but 
the effect of that decision is no more than that the businesa 
done by the plaintiff was taxable, though done by an at¬ 
torney, and it does not necessarily follow that the party 
should be a solicitor duly enrolled in the Court of Chancery 
to enable him to do such business. I'hat case by no means 
concludes the present question. I believe the practice has 
been for attornies of this Court to apply to a solicitor to sue 
out a commission of bmikrupt, if it be necessary that the 
name of the solicitor should appear. If the name of the 
attorney or solicitor is not to appear upon the proceedings, 

1 apprehend the party need not be a solicitor. If a bill in 
equity is filed, the name of the aolicitor appears, but in 
suing out a commission of bankrupt, I believe, it does not. 



, TlsiM, THJtRB 0ic6. IV. 

An attorney 6t one Court may practice in the name of and- 
tfier (where that nanle is required) in Che oi^er Courts. If 
the name of the solicitor was required in this instance, the 
commission might sued out by the plaintiff in the name 
of a solicitor, w'ithout violatii^ the act of Parliament; but 
still there would be nothing to prevent his suing in his own 
name for the amount of his bill. If no name was requisite, 
then it is clear that as an attorney he might do this business. 
In either way of considering this case, 1 think it would be 
too much to say that the plaintiff cannot maintain this 
action. 


M5 

IVlLUWlOW 
■ •. 

DteOf.ei. 


Bayley, J. concurred. 

f 

Holroyd, J. observed, that proceedings in bankruptcy 
were on the common law side of the Court of Chancery, 
and therefore, until the contrary was shewn, there was no¬ 
thing to prevent an attorney suing out a commission of 
bankrupt without being a solicitor, and suing for his fees 
and disbursements in respect thereof. 


Best, J. concurred. 


Rule refused («). 


(a) Vide t Geo. t. c. eS. m, lo. 


Brady v . Jones. 


Tueadmj, 
Jan. tu. 


A.SSUMPSIT for the use and occupation of furnished Defendam 
lodgings. At the trial, before Abbott, C. J., at the London soverergoT^n" 
adjourned Sittings after last I'erm, the defendant relied upon * 

said to plaintiff ‘‘ there, take your demand and at the same time,delivered a^conn- 
M ij .u ** *‘"*‘**^ plaintiff said, “you must go to my atiornev”t— 

nei^ that was not sufficient to support a plea of tender to aa acnon brought fiw 


u 2 



tm. 

Brady; 


jf. 

Jones. 
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a i^lea of tender, the evidence in support of which wa*|, that 
called upon the plaintiff at hia residence, and laid seven 
sovereigns, together with a paper, containing a counter 
demand upon the plaintiff to the amount of if. 5s., upon 
the table, saying, There, take your demand.” I he plain¬ 
tiff’s demand amounted to 6^. 17s. 6d. The plaintiff did 
not take up either the money or llie paper, but simply re¬ 
plied, You must go to my attorney;” upon which the 
defendant retired with the money. The learned J udge was 
of opinion, that this was not a good legal tender, and the 
plaintiff had a verdict. 


C. Philips now moved for a rule to shew cause why the 
verdict should not be set aside, and contended, that, under 
all the circumstances of the case, this was a sufficient tender. 
The sum tendered was, in a very trifling degree, larger 
than the debt, but no objection was made by the plain¬ 
tiff on that head; and it has been held, that where a 
debtor tenders more than is due, and asks change, that is a 
good tender if the creditor does not object to it on that 
account (n). It must be further admitted also, that the de¬ 
fendant presented with the money a bill for a counter de¬ 
mand upon the plaintiff, but he did not make any demand 
in terms, or at ail refer to the contents of the bill; and 
that circumstance therefore had no bearing upon the trans¬ 
action, and could not influence the plaintiff’s mind as re¬ 
garded his rejection of the money. It is clear that in 
substance and fact the sum due was tendered, and though 
presented in a shape somewhat exceeding the debt, .still as 
no objection was made by ihe plaintift', and no qualification 
or deduction claimed by the defendant, this was a good 
tender. 


Per Curiam .—In order to support a plea of tender, there 
mnst be evidence of an offer of the specific sum due, un- 

(«) Peake’K N. P. C. 8n. 


, i 
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by aby circumstance whatever. Here a larger sum 
than that due is offered, and is accompanied by a counter 
demand in writing by the defendant upon the plaintiff. In 
both these respects this is an insufficient tender, and there- 
fore the plaintiff is entitled to retain his verdict. 


IBU, 

Bhaoy 

V. 

JOMSt. 


Rule refused (a). 

(«) Vide Douglas v. Patrick, 3 T. R. 683. 4 Esp. N. P. C. 68. and 
Rivers V. Griffiths, ante, vol. i. p. 21.^. 


IvESON, Gent, one, &c. v. Coning ton. 


Tuesday , 
Jan. 28. 


.Assumpsit upon an agreement to pay costs. Plea, The respective 
the general issue. At the trial before Abbott, C. J., at the horsT'eause, * 
London adjourned sittings after last Term, it appeared in 
evidence, that the plaintiff and the defendant were respec- drawn at the 
lively the attoruies, for two persons named Loft and Stabler, theToUowIng^ 
in an action on the warranty of a horse, brought by Loft «”\ve*^*the un- 
against Stabler. That cause was set down for trial at the dersigned, at- 
last Lent Assizes for the county of Lincoln, but it being above named 
agreed to withdraw the record, the present plaintiff and the [he^"al^’ve"*^ 
present defendant signed the following agreement, upon 
which the present action was brought 


Loft V. Stabler. 


** We, the undersigned, attoruies for the above-named that the above 

plaintiff, and the above-named defendant, do hereby per- fendant**shall 

sonally consent, undertake, and agree, that the record in 

j » e» 7 again the horse 

this cause shall be withdrawn; that the above-named de- in the plead¬ 
ings in this 

chnsc namcM], and shall pay the sum of 64/. 17«. to the above uanfied plaintiif; that the 
costs of the suit on the part of the de/endmt shall be taxed between the petrties, on the prin¬ 
ciple between plaintiff and defendant; and that such taxation shall be made and perfected 
by, djc."—H^ld, that tlic plaintiff’s attorney, in the original action, was personally 
liahks upon this undertaking to pay to <he defendant’s attorney the costs, when taxed, 
pursuant to the agreement. 




hereby person¬ 
ally consent, 
undertake,and 
agree, that the 
record in this 
cause shall be 

withdrawn ^ 
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fendant shall take back again the horse in the pleadings 
in this cause named, and shall pay the sum of 64/. 175. 
to the above-named plaintiff; that the costs of the suit, 
on the part of the defendant, shall bt taxed between the 
parties, on the principle between plaintiff and defendant ; 
and that such taxation shall be made and perfected by 
Messrs. Sandys and Co. and Messrs. Eyre and Coverdale, 
the respective agents of the said parties, and that all ex- 
pences of the keeping and maintenance of the said horse 
from the day when the said horse W’as left at Beverley, on 
his being returned, up to the day of the horse’s arrival at 
Lincoln, shall be borne and defrayed by the said James 
Stabler, Witness, &c,” 

This agreement being proved at the trial, it was objected, 
on tlie part of the defendant, that it did not amount to a 
contract by him personally to pay any body; and, second, 
that at all events it did not amount to a contract to pay the 
plaintiff, and consequently the action could not be support¬ 
ed. 7’he learned Judge, however, over-ruled both objec¬ 
tions, and the plaintiff had a verdict for the amount of the 
taxed costs of the former action, with liberty to the defend¬ 
ant to move to enter a nonsuit, 

Denman, C. S., now moved accordingly, and renewed 
both objections. As to the first, the agreement did not 
contain a single word about the ^ payment of the costs, but 
was merely an agreement between the attornies that they 
should be taxed on a certain principle, and it would be 
going much farther than eiihev Appleton \. Binks («), or 
Burrell v. Jones {b), if the Court should be of opinion 
that the undertaking given was sufficient to support ihe 
action. In Appleton v. Binks, the defendant actually co¬ 
venanted for another, to pay, and so in Burrell v. Jones, 
there was a clear undertaking to pay, but here there 
(a) .■) 148, (I/) .‘5 Bam, Al<i. 47 . 
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was no 8udi tindeitaking. This agreement could not be I82d. 
considered as a personal undertaking binding upon the dc- 
feiidant himself, for the utmost it amounted to, was to 
render him a suretyjbr his client, and therefore he could Coaiaotow. 
not be liable to pay the costs, until the client refused to pay. 

Wl^n an attorney undertakes for his client to do a particular 
act, he is never supposed to undertake personally, and 
thereby render himself liable in case of a default on the 
part of his client. The agreement in <|uestion indeed did 
not amount to an undertaking binding upon either party. 

An attorney is supposed by virtue of his retainer to have a 
general authority to act for his client, and whatever is done 
under that authority is binding only upon the client. Here 
tlie defendant had only contracted on behalf of his client, 
and where the party contracting is known to be a mere agent, 
he is not personally responsible (a). Then, with respect to 
the second objection, supposing this were held to be a con 
tract to surely it could not be a contract to pay the 
present plaintiff, but Stabler, the defendant in the original 
action, who would be entitled to receive the costs; and 
therefore be was the proper party to have brought the ac¬ 
tion. The agreement amounted to a mere personal under¬ 
taking by the respective attornies that certain things therein 
contained should be dune, and the Court would not travel 
out of it for the purpose of supporting the present action. 

Per Curiam .—^This clearly amounts to a personal agree-. 

Dient binding upon the parties who have signed it. There 
is nothing in the agreement which can in any way bind the 
client; he does not undertake to pay. What is the use of 
the word personally’^ unless it binds the individual siting 
the paper ? If the defendant only meant to bind his client, 
it can hardly be supposed that he would not have so ex¬ 
pressed himself. Here the principal is out of the question; 

(a) Vide M<$cheatk v. Haldimandf 1 T. R. 172. and Bwin v. 

S T»unt. 374. 
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xeigy,. axid it is highly probable that the parties would not l>aw|» 
trusted the client, and therefore stipulated for Uie personal 
undertaking of the attorney. Suppose tike client were sued 
CoMiMoraM. upon this imdertaking, he would have* p right to say, ** i 
never authorized my attorney to do this j it is true X have 
given him a general authority to do the best for me; but 
1 do not think this is the best thing he could have done for 
me.” We think, that when an attorney says, “ I personally 
imdertako” to do so and so, he is pledging his personal re* 
^ponsibility; and this case is not distinguishable in principle 
from Jiurrell v. Jones, 

Rule refused. 


Juestiaijf Poland and Another, Assignees of 

Jan. 2B. ' ® 

Bankrupt, v. Glyn and Others. 

If a person in .AsSUMPSIT for money had and received. At the trial 
trade pays a 

sum of money before jibbott,C. J., at the London adjourned Sittings after 
to one of Ills « . m • i , i ' 

creditors, and lerni, it appeared that the act of bankruptcy upon 

his affairs are ^hich the Commission was founded, was a lying in prison 

that he may for two months, from the 24th Decernbery 1821, on which 
reasonably be* , , , , , 

lieve bank- day the bankrupt was arrested, on account of certain bills 
bie.^bntnot^ exchange, which came due on the ]5tli of the same 

inevitoble, at month. On the 14th of the same month, the bankrupt paid 
the time he . * . 

makes such to the defendants, who were his bankers, a balance which 
?raodnl"ent^* ** owed them, and which constituted the sum sought to bo 
meaning of the iu action. The bankrupt deposed, that shortly 

bankruptlaws, before the payment ill question he had received a letter from 
and if bank- . ,i,- ,, 

juptcy alter- tlie deicn'Qants, requesting to know whether he intended to 
wards ensues, 

the assignees may maintiiSp Assumpsit for money bad and received to their use against 
the person to wtiom sKidi v^Htary payment has been made, though the cause of action 
arises before the actual hahkruptcy. Therefore where A. paid B, and others bis bankers, 
on the 14th DecanJbery a sain of money which he owed them, as the balance of his acconiit, 
and on the 13th was arrested, and went to prison and committed an act of bankruptcy by 
lying there for two months ;-*«Held, that his assignees might recover back the money so 
paid, Uiougb at the time of the payment he did not apprehend bankruptcy. 
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hk balance at the ensuing Chriisimas, as it vin» impor¬ 
tant to them, at that jperiod of the year, to be informed what 
funds they might expect to be in-coming; but he expressly 
swore that he did not make the payment in consequence of 
that letter, but because he thought his account with his 
bankers was distinct from all other accounts, and that he 
was bound in honour to pay them ; and that he was not, at 
the time of the payment, aware that bankruptcy was in¬ 
evitable. The learned Judge left it to the Jury to say whe¬ 
ther the payment to the defendants had been made volunta¬ 
rily, with a view to give them a preference, or in conse¬ 
quence of a threat held out by them. He told them, that 
in point of law, if the bankrupt had at the time reasonable 
grounds for knowing that his payments must cease, and had 
intended to give the defendants a voluntary preference, then 
the payment was void, and the plaintiffs were entitled to a 
verdict; but if the money was paid under the influence of 
a threatening demand by the defendants, then the payment 
M'as good, and they would find a verdict for the defendants; 
but he added, that in his opinion the bankrupt had reason¬ 
able ground to expect a bankruptcy, and that he had paid 
the money with a view to give the defendants a preference, 
and not under the influence of a threat, to which lie thought 
the defendants’ letter did not amount. The Jury found a 
verdict for the plaintiffs. 

Denman, C. S., now moved for a rule to shew cause why 
the verdict should not be set aside and a new trial granted, 
on two grounds, first, that the learned Judge had mis¬ 
directed the Jury in point of law, by telling them, that 
unless the payment had been made under the terror of a 
threat, it could not be justified against the claim of the 
assignees ; and, second, that under the circumstances of the 
case the present form of action was bad. As to the first 
point, a threat is not necessary to legalize* a payment under 
circumstances such as the present; a demand of a debt, in 
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Uie^ ordinal^ course business* is sufficient* Cro^ v* 
Crouch (a). Now, there was suth a demand here. Wbat 
can a banker mean by asking his debtor, whether he intends 
to pay od' )iis balance at Christmas-, *fmd what can the debtor 
understand by the question? It is clearly a demand for 
payment, and as such only can either party consider it. 
[Abbott, C. J. But the bankrupt expressly stated at the trial, 
lliat he did not pay the debt in consequence of the defend¬ 
ants’letter. Bayiei/,J. The rule as to this class of cases 
is ’^'ell laid down by Gibbs, C. J., in Fidgeon v. Sharpest), 
and seems in substance to be this; if a man’s general cir¬ 
cumstances be such as should fairly lead him to believe 
bankruptcy probable, and he voluntarily makes a payment 
to one creditor to the exclusion of the rest, that is a fraud 
within the incaiiiiig of the statute 1 Jac. I. c. Id. s. 2; but 
otherwise if he makes it in consequence of the pressing 
importunity of the creditor ; for then the payment is valid.] 
In that view of the law it is difficult to say that it applies 
to the present case. The w'ord “ fraud” necessarily sup¬ 
poses concert and combination between both the parties, to 
injure the other creditors. Now here there was no such 
combination. Tlie payment was made in the fair and ordi¬ 
nary course of commercial transactions, and without any 
iutentioii in either party to do any thing fraudulent or un¬ 
usual. [Bayley, J. A fraudulent intention in the common 
sense of the word is not necessary in order to invalidate the 
payment, nor is the privity of the creditor necessary. That 
was decided in Harman v. Fishar (c).] That case is very 
distinguishable from the present. That was an action of 
trover for two promissory notes ; and there the money never 
reached its destination. But it has been decided, that an 
assignment of a bankrupt’s effects, even in preference of a 
particular creditor, is good, if possession be delivered, Small 
V. Dudley (d), which case has certainly never been expressly 


(a) 11 East, rse, 
lb) 5 Taunt. 639. 


(c) Cowp. 117. 

(d) P. Wins. 
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over-ruled, and which is cited »i the subsequent case of 
Aidtnon v. 7'emph{a), In the case of Smith v. Paytie{h\ 
Lord Kenyon says, ** It is admitted, that if the defendant 
had threatened the bankrupt in case of his refusal, the 
transaction would have been valid; but there is no occasion 
for a creditor, under such circumstances, to threaten an actual 
arrest \ and here the defendant did press the bankrupt for a 
security. And, under these circumstances, the bankrupt him- 
seif having szvorn to the honesty of the transaction, and that 
he did not meditate a bankruptcy at the time, and the Jury 
by their verdict having negatived the idea of collusion, there 
is no ground for setting aside their verdict.” Now in every 
particular, except the finding of the Jury, this case is pre¬ 
cisely similar to the present, and even that dissimilarity 
affords a strong argument in favour of the present defendant, 
because it proves that Lord Kenyon was of opinion that 
collusion between the bankrupt and the creditor was one 
necessary ingredient to constitute a payment by the one to 
the other a fraud upon the other creditors and the bankrupt 
laws. Upon the authority therefore of that decision, and 
upon a fair consideration of the circumstances of this case, 
it is clear that the learned Judge misdirected the Jury in 
point of law, and that the defendant consequently is entitled 
to a new trial upon that point. But the form of action 
adopted by the plaintiffs is clearly inapplicable to the case. 
This was a payment made in the ordinary course of trade by 
a merchant to his bankers, and was made long previous to 
any act of bankruptcy. How then could it be said to be 
the property of the assignees, who were not chosen till long 
after the time when it was made, and whose title accrued bv 
relation to an act of bankruptcy not then committed, nor even 
then in contemplation ? It could not be money received to 
tbeir use, nor could it be so declared for, because there was 
no evidence that it was still in the defendants’ hands when 
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(a) 4 Burr. 2S35. 


(b) 6 T. R. 152. 
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Bayley, J.—I am of opinion that this case was pro¬ 
perly left to the Jury, and that they have found the light 
verdict. I take the general rule of law upon this subject 
to be, that a voluntary payment to one creditor, under cir¬ 
cumstances which must reasonably lead the debtor to be¬ 
lieve bankruptcy probable (not inevitable; for I do not 
think it necessary the rule should go that length) is a fraud 
upon tile other creditors, within the meaning of the bank¬ 
rupt laws, and that money so paid may be recovered by the 
assignees when a bankruptcy has taken place. Here the 
defendants certainly did make an application upon the sub¬ 
ject of their debt, but the bankrupt did not act upon that 
application ; he went voluntarily and [paid the money upon 
motives honourable certainly to him as an individual, but 
which cannot be recognized as a defence in law. It appears 
from the bankrupt’s own evidence, that he did not act in 
consequence of the defendants’ letter, and I think the other 
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thh ai^tion was brought^ Upon this ground, therefore, tlid 
p^ent action is not maintainable. 

f 

Abbott, C. J.—I have a perfect recollection of the 
ihode in which I left this case to the Jury; and I am free 
to confess that my opinion now is the saine as that which I 
expressed to them. 1 told them that the object of the sta¬ 
tute was that the whole of the bankrupt^ ptoperty should 
be equally divided among all his creditors; that if at the 
time of a payment to one creditor the debtor had fair 
grounds for anticipating bankruptcy as a probable result, 
and made that payment voluntarily, such payment was a 
fraud upon the statute, and could not be supported; but 
that if it was made in consequence of the threat or impor¬ 
tunity of the creditor, it was a legal payment and was pro¬ 
tected. 1 then left it to them to say how the facts of the 
case stood in relation to the law, and they found a verdict 
for the plaintiffs. 
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facts of the case abundantly prove, that at the moment when 
he acted, his circumstances were such as might reasonably 
lead him to expect that bankruptcy was probable. I am 
also of opinion, thabthe action is maintainable in its pre¬ 
sent form. In point of law the money was w'rongfully re¬ 
ceived. By the subvsequent act of bankruptcy it became 
the property of the assignees, as the representatives of the 
creditors at large, and though there was no evidence that 
the identical sum remained in the defendants* hands, still 
the law w ill intend that it did, and that it was received to 
the use of the plaintiffs in their character of assignees. 


F01.XISD 

V. 
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Holeoyi>, J.—1 am of the same opinion. 1 think the 
Jury have found the facts of the case to be such as render 
this payment illegal within the spirit and the mischief of the 
bankrupt laws. With regard to the form of action, it seems 
to me that no other could have been adopted. It certainly 
was not money received to the use of the bankrupt, nor 
could he, under any circumstances, have recovered it back in 
any action brought by himself. I think the verdict ought 
not to be disturbed. 


Bkst, .1. concurred. 


Rule refused. 
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W^inaiayf 
Jttn. 29. 


The stat. 16 & 
17 Car.i.c. IS. 
for making 
certain rivers 
navigable, 

S ave tlie un> 
ertakers 
therein men< 
tioned power 
to make new 
cots, &c. for 


Hollis v. Goldfinch 'and Others. 

^^RESPASS for entering a certain close of the plaintifT, 

in the parish of Compton, in the county of Southampton, 

bounded on the east by a ditch, and on the west by part of 

the river lichen, and cutting down the trees, underwood, 

and bushes, there growing. Second count described the 

locus in quo by the name of the bank, and bounded as in 

- the first count. Plea, Not Guilty, and Issue thereon. Tliis 

improving the was the second trial of the same cause of action, and on 

a^b^rivers" occasions the plaintiff had a verdict. At the trial be> 

^em*^to"make J., at the last Lent Assizes for the county of 

compensation Hants, ffie plaintilT claimed to be the proprietor of the 
to the owners , ^ » 

of lands, navigatUHi of the nver lichen, liie defendant Gota/inch 

wich*cats'^ owner of lands and meadows contiguous to the naviga> 

were to be car. other defendants were labourers in his employ- 

ried, for any . . . r j 

injury done to nieut. The question intended to be raised between the par- 

ifcord^ng*to^ right of soil in the eastern bank of the 

® place called Compton Malm or Mawm. 

anUsioners, or The trespass was admitted. The plaintiff rested his case 
ia parsuaiice 
of agreement 
between tlie 
parties, but 
the act con- 
tuned no 
clanio giving 

the undertakers any power to purchase lauds, nor did it recognize in them any right of 
soil in the beds or Itonks of the rivers intended to be made navigable. Where the river 
/., mentioned in this act, was made navigable by certain undertakers in 17012, and their 
successors exercised for a long series of years various acts of ownership and enjoyment 
of the hanks by cutting bushes, d$c. and had granted a lease of hatches and sluices made 
in one of the banks to an ocenpier of land adjoining thereto, for the purpose of irriga¬ 
tion, and there was no proof of any agreement between the undertakers and the oriirinal 
proprietors of the land for the piirchase of the soil of the bankHeld, Uiatsuchan 
agreement eould not be presumed from these acts of ownership and enjoyment when op¬ 
posed to similar acts exercised by tbe orenpier of the adjoining land, and that the art of 
parliamentaflurded strong evidence against such presumption;—Held also, thtft evidence 
of acts of ownership and eojoyment exercised by the undertakers on other parts of the 
line of the navigation was inadmissible to shew Uieir title tor the loctis in quo, unless unity 
of title and character between the locus in quo and the ottier parts of the line of uavi- 
gaUoo was previously established. 


The trespass was admitted. The plaintiff rested his 
upon four heads of evidence, first, certain acts of parlia¬ 
ment passed for rendering navigable the river lichen, from 
Alresford to Winchester ; second, a lease from former pro- 
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pnetori of the ntivigRtion to the defendants* ancestwa of 
certain locks or sluices made in the bank of the river, for 
the purpose of irrigating the defendants’ lands ; third, acts 
of ownership exercised by the plaintiff in the soil of the 
bank in question from time to time; and, fourth, acts of 
ownership exercised by the plaintiff in other parts of the 
line of the navigation in the occupation of other persons. 
By statute 16 & 17 Car. 2. c. 12, an act few making certain 
rivers navigable, it was enacted, “ that it should be lawful 
for Sir Humphrey Bennett, Knt. and other undertakers, their 
heirs and assigns, for making navigable the river lichen, from 
Alresford through Winchester, to cut, dig, and make new 
channels from, by, or into the said river, or to scour, 
cleanse, deepen, or widen the same, and to do all or any 
other such act or acts, thing or things, as might be fit for 
navigating or passing the said river.” It further provided, 
that the undertakers should have power of making line- 
ways on each side the river for men and horses, not exceedii^ 
three feet on each side, and of removing all trees, and other 
impediments.” It then ( rovided, “ That the making of 
all or any of the said premises, may not be anyways pre¬ 
judicial to the inheritance, possession, or benefit of any 
person or persons, body politic or corporate whatsoever, 
that have any lands, tenements, or hereditaments, or wears, 
mills, or other profits whatsoever made use of for the effect¬ 
ing and repairing the aforesaid premises, be it enacted, that 
it shall not be lawful for the persons so authorised to dig. 
cut, carry, or make any trenches, river, or new rivers, 
or new channels, &c. in or upon the lands of any person or 
persons, body politic or corporate, until a fuU agreement 
with, and satisfaction to the respective lords, owners, or 
occupiers of the said lands, be had or made by the com'* 
missioners appointed, or any five of them, as hereafter is 
directed and appointed, or by the said persons so authorised, 
nor until such recompence or satisfaction shall be given or 
paid to the respective owners of such lands, according to tbe 
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fl^t^nainaliQn o( soeil ^maiissioiiers, or agreem^t made hf 
persons so authorised, unless it be by the consent of the 
respective owners, according to the true intent and meaning 
of.this present act/* It then proVided, that in case the 
lords, oM’^ners, or occupiers should refuse to appear before 
or submit to the determinations of the commissioners, 
the undertakers should proceed in the improvement of 
the navigation by and with the order and approbation of the 
commissioners, and to make, maintain, and use the said 
locks, wears, &c, made, erected in or upon lands of him, 
her, or them so refusing, in as full and bene&cial a manner 
as if agreement had been made with such owners by the 
persons so authorised for making the rivers as aforesaid, or 
as if such owners had submitted to the orders and deter¬ 
mination of the commissioners.*’ Then followed a clause 
appointuig die Justices of the Peace for the time being as 
commissioners, for carrying the act into effect. The statutes 
of the 7 Geo. 3. 35 Geo. 3. and 40, Geo. 3, relating to the na¬ 
vigation of the river lichen, were given in evidence, but they 
did not bear immediately upon the question at issue. None 
of the acts of Parliament, with the exception of the last-men¬ 
tioned, gave the undertakers any power to purchase lands, &c. 
nor did any of them recognize any right of soil in the under¬ 
takers to the soil in the bed or banks of the river, llie next 
piece of evidence was a lease, made in 1750, from the pro- 
prietcu's of the navigation, to the ancestors of the defendant, 
of water from the river, and of four hatches or sluices in 
the bank, through which the water was conveyed, for the 
purpose of irrigating the lands. Evidence was then given of 
various acts of ownership exercised by the undertakers of 
the navigation, from time to time, by cutting bushes, &c. 
upon the bank in question; but all these acts appeared to be 
referable to purposes coimected with the navigation, and not 
for any purpose foreign thereto. Under the fourth head of 
evidence, witnesses were galled to prove various acts of owner¬ 
ship and rights exercised by the undertakers on other parts 
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of the line of the navigation beyond the locus in quo. 
There was no evidence to prove that there ever had been 
any agreement made between the undertakers and the pro¬ 
prietors of the soil in ijbestion. The plaiiitilf mainly rested 
his case upon the presumption that such an agreement must 
have, been originally entered into; and it was nidged, that 
the lease above-mentioned, and the various acts of ownership 
exercised by the undertakers,.were abundant evidence .to con¬ 
firm that presumption, and to establish the plaintiff’s right 
of soil ill the locus iu quo. On the other hand, it was 
not denied that the plaintiff had a right to use the spot iu 
question, or any part of t|»e bapk of the river, for such pur¬ 
poses as the navigation required; and it was even admitted, 
that he had a right to cut bushes, or take soil there, for the 
purpose of repairs, or other navigation uses ; but it was 
contended, that he had no right of soil whatever in the bank, 
but had merely the use of it by licence as, connected with 
the navigation of the river. The evidence for the plaintiff 
was met hy proof of various acts of ownership exercised 
by the defendant in the locus in quo for a period of forty 
years, without interruption, such as cutting down the grass 
every year, grubbing up the bushes, cutting down ash trecs^ 
&c. The bank in question was not used as a towing path 
ill the navigation of the river, the path used for that pur¬ 
pose being on the opposite side. It was proved, that the 
defendant liad, from time to time, in^e and repaired fences 
across the bank, down to the very edge of the water, for 
the purpose of keeping in his cattle, and protecting his 
lands from the trespasses of strangers. The learned Judge 
charged the Jury, that the question whether the plaiptiff 
had the right of soil in the locus in quo or not, depended 
upon evidence of usage and enjoyment on the one side and 
the other. He called their attention to the lease which had 
been given in evidence, as affording a strong presumption 
that the right of soil in the bank belonged to the undertakers 
of the navigation. He pul it to them to consider whether 
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the acts of ownership exercised by the defendant had not 
been explained by the evidence received on the part of the 
plaintiff, and finally he left it to them as a question of fact, 
taking the whole of the evidence oil Jboth sides into consi* 
deration, whether the plaintiff had made out his right to the 
soil of the bank. The Jury found their verdict for the 
jffaintiff. It did not appear that the learned Judges’ at¬ 
tention had been particularly called to the old act of Par¬ 
liament above mentioned. 

P. Williams, in Trinity Term, obtained a rule nisi for a 
new trial on three grounds, first, misdirection in point of 
Jaw on the part of the learned Judge, who was represented 
to have told the Jury, that they might, in the absence of 
other evidence, presume an agreement to have been entered 
into between the former owners of the land, and the pro¬ 
prietors of the navigaUon, for the purchase of the soil in 
question; second, that evidence had been received which 
ought to have been rejected, namely, that of acts of owner¬ 
ship exercised by the plaintiff on other parts of the line of 
the river; and, third, that the verdict was against evidence. 
It was further contended, that the learned Judge did not 
sufficiently direct the attention of the Juiy to the provisions 
of the l6 & 17 Car. 2, which it was insisted was in a 
great measure decisive of tlie question, inasmuch as no 
power was there given to the undertakers of the navigation 
to purchase the soil, the interest in which might, notwith¬ 
standing that act, still remain in the owners, though the 
undertakers might have the use of it for the purposes of 
the navigation. 

The learned Judge, in his report of what passed at the 
trial, now stated, that he had not directed the Jury to pre¬ 
sume as an abstract proposition, that an agreement had been 
originally entered into between the proprietors of the navi¬ 
gation, and the owner of the soil^ but that, after reading 
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over tlie evidence, he hed drawn their sttentSon to what he 
considered to be the question at issue, namely, whether 
there were such acts of ownership proved on the part of the 
plaintiff*, as justified •them in coming to the conclusion, 
that the plaintiff had the right of soil in the locus in quo. 
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Gaselee (with whom were Selxtyn and E. Lawei^ now 
shewed cause against the rule. This being the second trial 
of the same cause, and the verdict on each occasion being 
the same way, the Court will not readily yield to an appli¬ 
cation for a third trial, unless there is some cogent ground 
made out for believing that injustice has been done to the 
defendant. On the former occasion when a new trial was 
granted, the Court thought there was so little foundation for 
the objections taken by the defendant, that they did not call 
upon the plaintifFs counsel to answer them, but merely 
granted a new trial, on die ground that certain witnesses 
had not been called whose evidence it was supposed might 
be of service to the defendant. Tlie Jury, therefore, having 
found a verdict for the plaintiff a second time, notwithstand¬ 
ing the additional evidence, there must be some strong rea¬ 
son established for disturbing that verdict. As to the objec¬ 
tion on the ground of misdirection, that completely fails, 
the learned Judge having reported that he did not direct the 
Jury to presume that an agreement had been made between 
the proprietors of the navigation and the owner of the land. 
The way in which that part of the case was put to the J ury, 
on behalf of the plaintiff, was, that by virtue of the IG & 
17 Car, a, the predecessors of the plaintiff had authority to 
make an agreement with the proprietors of such land, as 
was necessary to make new cuts, and for other purposes 
connected with the navigation. Looking to the provision of 
that act of Parliament, it appears that the undertakers 
must necessarily be presumed to have authority to purchase 
the soil of the river and so much of the banks thereof as 
was necessary for rendering the river navigable. For this 
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purpose they had authority to make line ways not exceeding 
three feet on each side the river, and to remove all trees and 
other impediments. In this case the bank in question was 
" artiheial, being originally made of tUe Isoil dug from the 
new cut ill which the river now flows. To this bank the 
plainlitF claims a right, and to every thing which grows 
upon it. The act of Parliament gives authority to the com¬ 
missioners to make an award between the undertakers and 
the owners of the land respecting the right of soil, and it 
also authorizes agreements to be made between the parties, 
without regard to the adjudication of the commissioners. 
Here undoubtedly there was no proof of an award,,nor w as 
there any distinct evidence of an agreement, but the neces¬ 
sary presumption from the authority given by this statute is, 
that an agreement must have been entered into betw'een the 
undertakers and all the proprietors of land on the line of 
the navigation. If that presumption reasonably arises from 
the nature of the case itself, acts of ownership and enjoy¬ 
ment in and upon the soil, afford cogent evidence in con¬ 
firmation of it. Abundant evidence of that description was 
received on the part of the plaintiff. Much reliance, how¬ 
ever, cannot be placed upon the provisions of this old act 
of Parliament, which was passed at a time when subjects 
of this nature were not so well understood as in modern 
times. But it is objected that evidence was received 
which ought to have been rejected, inasmuch as it was not 
competent for the plaintiff to give evidence of acts of 
owmership and enjoyment on other parts of the line of tlie 
canal beyond the locus in quo. If, however, there be rea¬ 
sonable presumption of an agreement between all the pro¬ 
prietors of lands and the undertakers, such evidence was 
clearly admissible, and the case will fall within the prin¬ 
ciple laid down in Stanley v. White (a). Tlie Jury here 
must presume, as in that case, an unity of ownership and 
possession j and therefore evidence of enjoyment, on other 


(d) 14 East, 35?. 
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parts of the line of canal, was admissible in aid of the 
right claimed to the locus in quo. But even supposing 
evidence had been iny>foperly. received, that would be no 
ground for a new trial, if upon other parts of the case there 
was sufficient evidence to sustain the verdict. Upon the 
same principle the Court would not send the case to another 
trial, on the ground that evidence had been improperly re¬ 
jected, if it appeared that tlie evidence so rejected would 
have no effect upon the verdict. For this, the case of J^r- 
whitt V. Wynne (a) is an authority. In this respect the case 
must be governed by the principle acted upon in the Court 
of Chancery, when an application is made for a new trial, 
ill a case in xvhich the conscience of the Chancellor is to be 
satisfied. The Court is bound to consider that the Jury 
have come to the right conclusion. If, under all the cir¬ 
cumstances of this case, the Court sees no reason to be¬ 
lieve that the evidence received had no effect upon the 
verdict, they will not send the case to another trial. Here 
there was sufficient proof of acts of ownership to entitle 
the plaintiff at all events to a verdict. A great many wit¬ 
nesses were called to prove, that for a great number of 
years the plaintiff had exercised acts of ownership and en¬ 
joyment upon this bank, and therefore there was strong 
ground for presuming the right of soil in the plaintiff. 
Though the old act of Parliament may not in terms au¬ 
thorize a purchase of the soil, yet from die nature of things 
a purchase must be presumed, if there be nothing in die 
act to prevent it. It is a principle of law not inconsistent 
with this act of Parliament, that if the land be taken for 
the purposes of this navigation, the soil must be considered 
as passing. In the case of Buckeridge v. Ingram (b) it 
was held, that shares in a navigable canal are to be con¬ 
sidered as real estate, and subject to dower. The pre¬ 
sumption is, that the plaintiff had purchased every thing 
essential to the purposes of the navigation, and it cannot 
(o) fi Barn. & Aid. 354. (6) 3 Ves. sen. 632. 


323 

1823. 

HotLIS 

Goldfinch. 



924 


1883. 


IfOLMB 

V, 

Goldfinch. 


CAS:^S IN THE king's BENCH, 

be doubted that this bank is necessary for that purpose. 
But in addition to the evidence of ownership and enjoy¬ 
ment, the lease which was given in evidence is decisive 
of this question. That lease shews Ithat the owner of the 
adjoining land had no right to place the hatches and sluices 
upon the bank without the permission of the undertakers of 
the navigation, because if this were not so, there could have 
been no necessity for granting the lease. This fact gives 
judgment against the defendant, and taking all the other 
circumstances of the case into consideration, and recollect¬ 
ing that this question has been twice decided in favour of 
the plaintiff, there is no ground for sending the case to u 
new trial. 


P. Williams aud Marett, contrd, were stopped by the 
Court. 

Abbott, C. J.—Two substantial grounds arise in this 
ease, in support of the motion for a new trial; first, that 
evidence ww received which ought to have been rejected, 
and second, that the case was not left to the Jury in a way 
which was likely to lead them to a correct conclusion upon 
the subject. My mind is perhaps not quite made up as to 
the admissibility of the evidence which has been objected 
to, but certainly this case is very different from the case of 
Stanley v. White (a). The difference between that case 
and this is, that there a strong presumption was raised, that 
all the land had originally belonged to one and the same 
person. That was the natural presumption arising from the 
circumstances of that case. Here, if there has been an 
acquisition of right in the soil on the banks of this river, it 
must have been niade by the purchase of land belonging not 
merely to one owner, but to a great many different owners, 
no one of whbm cOuld have been compelled to part with his 
property under the act of Parliament. That certainly is a 

(a) 14 East, 332. 
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very important and material distinction between this case 1823. 
and that cited. But, assuming that all the evidence which 
has been adduced had been receivable, and taking the evi- 
dence on one side nnd the other, and considering it as evi- Golsfimch. 
dence of ownership only, without reference to the original 
property in the soil, here is distinct proof made out of the 
enjoyment of the grass and herbage by the defendant for a 
long series of years, which is the evidence usually given of 
property in land. Supposing the enjoyment by cutting trees 
and bushes to be principally in the undertakers of the na¬ 
vigation, as the proprietors of the land; still it would be a 
question, whether evidence of enjoyment on the whole line 
of the river could have been received. I am inclined to 
think it could not. It appears, that the defendant’s bound¬ 
ary fences and hedges ran down to the vei^ edge of the 
canal, which is strong evidence that he has the property in 
the soil. That brings me to the consideration of the second 
objection. 1 think the question of ownership in the soil was 
not so distinctly presented to the Jury as it ou^t to have 
been. The ownersliip of the soil, if it ever existed in the 
plaintiff, must have existed under the act of Parliament; 

I do not say by virtue of it; because, if the ownership was 
acquired by virtue of the act, it is extraordinaiy to observe, 
that diroughout this act of Parliament, to which our atten¬ 
tion has been properly drawn, there is not one word 
directing any purchase of the soil, nor one word which 
directs that the soil is to become vested in the under¬ 
takers. It is said, that this act of Parliament, which was 
passed in the reign of Charles % was drawn up widi less 
caution than acts of Parliament in modern times upon 
such subjects are generally drawn, and that therefore 
it ought not to receive n strict construction. Supposing 
that to be true, still it would have been just as easy to in¬ 
troduce a power of purchasing the soil, if such a power 
was intended to have been given, as to have expressed the 
statute in the terms in which it is framed. The words of 
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tJuK ac;|; of Parliament are, that ** the commissioners shall 
have power to say what and how much satisfaction every 
person shall have, in respect of any prejudice, loss, or da¬ 
mage by him sustained, or that may be* sustained by him, for 
sucli proportion of his lands next adjoining to the naviga¬ 
tion, as shall be made use of for bridges, ways, or passages, 
or by doing any thing appointed or consented to be done, 
by virtue of this act." Now if all that this act gave au¬ 
thority to do, had been done, namely, the completion ol 
this navigation, there is no reason to suppose that the 
soil would have been purchased; for the sole object oi the 
act might have been accomplished without any purchase of 
the soil wliatever. The act certainly never contemplated any 
sale of the soil in the channel of these rivers, and the ob¬ 
ligation to complete the navigation might very well exist, 
without the owner of the navigation being the owner of the 
soil over which the water flowed. If iherefoie it was not 
necessary that the ownership of the soil should be vested in 
the undertakers, what reason have we to suppose that, tliat 
W'iiich W'as not necessary to be done must have been done ? 
Tlie undertakers of the navigation are to make a compensa¬ 
tion to the owners of the land adjoining, for any injury or 
damage sustained by them in the completion of the naviga¬ 
tion ; which does not necessarily import that ail right of 
ownership in the land itself, is to be divested out of the 
proprietor of the soil through which the navigation is to be 
cirried. There is nothing to lead my mind to suppose 
that a purchase of the soil in question could ever have taken 
place. 1 think that if this case had been presented to the 
Jury in this view of the act of Parliament, and their atten- 
t on had been called to its original object, they wo^ld have 
come to a different conclusion. It may be observed, witli- 
out entering into any more detail as to the provisions of the 
act of Parliament, that the lease which has been adverted 
to, puts this matter in a light still more favourable to the 
defendant. That lease, it is contended, is evidence that the 
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banks of the navigation belong to the lessor, who is the 
proprietor of the navigation. The great object of the lease 
professes to be a grant of so much of the water of the Hollis 
river as may be necessary for the irrigation of the land; for Goldfinch 
which purpose there is a demise of four hatches or sluices 
standing on the bank of the river. Now, for what purpose 
can those hatches have been made, but for the more convc- 
jiient conveyance of water from the river through the banks 
to the adjoining lands ? But it is said that this demise of 
the hatches imports that the hatches belonged to the lessor. 

Probably it does; but it is contended further, that as the 
lialches belong to the lessor, the bank must also belong to 
him. Now that is a conclusion which by no means follows. 

I take it that the hatches arc unnecessary to the maintenance 
of the navigation, and that the undertaker w'ould have no 
right to place the hatches there against the wishes of the 
owner of the land. This construction is greatly strengthened 
by the terms of one of the covenants of the lease, by which 
the lessee covenants for all time during the demise to permit 
and suffer the lessor, or his servants, as often as shall be 
necessary, for the navigation of the river, or the reparation 
thereof, to stop, shut down, draw, or open, or keep shut, or 
open, the hatches or sluices, for the purpose of maintaining 
the navigation; and there is a further provision, that the 
lessee shall, at the end of the term, make good the bank of 
tlie navigation where the hatches are placed. Giving to this 
lease the fullest effect which it is capable of receiving, I 
think it does not in any degree influence the case, or pro¬ 
duce any conclusion unfavorable to the defendant. On these 
grounds, therefore, I think this case ought to go to another 
inquiry. 

Bay LEY, J.—lam of the same opinion. It does not 
appear to me iliat the case was left to the Jury with refer¬ 
ence to the act of Parliament, in the way in which it ought 
U have been left for their considcralion; and 1 am strongly 
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1823« disposed to think, that the evidence of acts of ownership 
on the other parts of this bank was, under the circum- 

Hollis improperly admitted. The act of Parliament gives 

f^OLDriMCH. to the commissioners power to do all^cts that may be ne¬ 
cessary for the purpose of making new channels, and pro¬ 
vides that satisfaction shall be made from time to tiine in 
case any thing should be done to prejudice the rights of the 
owners of the adjoining lands. It provides, that under the 
power of making new channels, they have a right to exca¬ 
vate new cuts, and to make banks, in order to secure the 
W'ater in the channels which are to be made. They are au¬ 
thorised not only to use the channels, but the adjoining land 
for any purpose that may be necessary to carry into eflFcct 
the power which the act gives them. Under that act, which 
gives them no express power to purchase, they have a right 
to obtain every thing which would be beneficial to them for 
the purpose of carrying into effect the object ^in contem¬ 
plation, and I think it was a matter fit to have been pressed 
upon the consideration of the Jury, that they had no ex¬ 
press power to purchase, and therefore that the probability 
was, that the land in question never had been purchased. 
It is suggested in argument, on the part of the plaintiff, that 
even supposing the undertakers of the canal did not pur¬ 
chase the adjoining land, but were merely allowed to throw 
upon the adjoining banks the soil excavated from the chan¬ 
nel, still that would give to the proprietor of the canal a 
right to what should be growing on the bank. That 1 deny. 
The proprietors of the canal would indeed be excused from 
the trespass they had committed in excavating the channel, 
and throwing the soil upon the adjoining land, because for 
that they would have made satisfaction to the owners of the 
adjoining land. They would be entitled to have the bank 
continued for all purposes for which it would be necessary 
to the navigation; but for the purpose of growing any 
thing upon that bank, they clearly had no riglit. As to the 
hank in question, it seems to me that the evidence of acts 
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of ownership, on the part of the plaintiff, was met by such 
strong acts of ownership on the part of the defendant, that 
I think the case for the defendant ought to have been pressed 
much more stron^y upon the consideration of the Jury. 
I think it was most improbable that the plaintiff had ever 
made any purchase of the soil in question. The lease 
which was given in evidence, in ray judgment, does not war¬ 
rant the inference that the plaintiff was the proprietor of 
the soil, upon which the bank in question w'as erected, be¬ 
cause it is evident that the sluices therein mentioned must 
have been originally made for the purpose of enabling the 
water to pass out of the canal to irrigate the adjoining land. 
Those sluices may originally have been erected by the pro¬ 
prietor of the canal for purposes connected with the use of 
the canal; they may have been made in the bank in order to 
draw off any superabundance of water. But the great ob¬ 
ject of the lease in question seems to have been to give to 
the proprietor of the adjoining land the use of the water of 
the canal for the purposes of irrigation, and so long as he 
got it conveyed to him in this manner, probably he would 
not be particularly anxious about the words of the con¬ 
veyance. It appears to me therefore on the first ques¬ 
tion, that as the act of parliament gave no power to the 
undertakers to purchase the soil, the improbability of a 
purchase should have been pressed upon the consideration 
of the Jury. Upon the other point I am disposed to think, 
that the plaintiff was not at liberty to go into evidence of 
the exercise of acts of ownership upon other parts of the 
bunk in question, but that the evidence should have been 
confined to what was done on this particular spot. The 
cases which have established that a party is at liberty to 
prove what has been done on one spot, in order that he may 
shew his right in another, are, I think, all rcferrable to 
this description of case, namely, where there is a reason¬ 
able probability (and that reasonable probability previously 
made out) that the whole line has been in one owner, and 
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that the ownership has been one and the same. That was 
the ground upon which the case of Stanley v. White was 
decided; and that is the principle upQn which evidence of 
that description was rejected in the c'ase of Tyrwhitt v. 
Wynne («). 1 am not sure whether in the case of Stanley 

V. White the evidence ought to have been received upon the 
pleadings as they were at that time framed, because 1 am 
not certain whether the plaintiff in his replication in that 
case should not have stated that the trees were growing upon 
a certain district constituting one belt, and from that cir¬ 
cumstance have stated that they w^ere his trees; because 
that would have informed the defendant that the plaintiff 
meant to go into evidence of the description received. 
Whether I am right in this, I will not take upon myself to 
determine. But 1 am satisfied, that in looking through the 
cases on this subject, they all proceed upon the ground of 
an unity of ownership, and an unity of character, between 
the spot in question and the other parts of the estate with 
respect to which evidence is given. Now in this case there 
is no such unity of ownership, nor any such unity of cha¬ 
racter previously established. Here is the bank of a new 
cut, which in ail human probability passes through the 
lands of many different persons. It is not necessary for 
the purposes of the navigation that the undertakers should 
purchase the soil; and, if it were, many persons might be 
w'illiiig to sell, and others might not. Some, for an adequate 
compensation, might be disposed to part with their land up 
to the very edge of the water, whilst others might refuse to 
give up a single inch. Is it to be supposed, that because 
nineteen persons have conveyed their freeholds up to the 
water’s edge, the necessary inference is, that the twentieth 
has also conveyed his property in like manner? It seems 
to me that the plaintift’ was not at liberty to go into evi¬ 
dence of any acts of ownership which he might have exer- 
f iscd on other parts of the line of tliis canal, until he had 


(«) 2 Baru. & Aid. 534. 
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previously established that there was an unity of ownership 
and character in all the lands upon the banks. As no such 
unity of character and ownership was established, this rule 
must be made absolute. 


1823. 


Holus 

«. 

OOLDl'INCH. 


Holroyd, J.—The act of l6 & 17 Car, 2. appears to 
me to form a very important feature in the present case, 
in order to consider the effect of the evidence of acts of 
ownership upon which the plaintiff rests his title to the 
locus in quo, as raising a presumption that the soil was in 
him. In that point of view the effect of the provisions of 
the act should have be^ fully brought under the considera¬ 
tion of the Jury. There is nothing in this case inconsistent 
with the notion that the right of soil, through w'hich the 
river Ichen passes, should exist in other persons totally in¬ 
dependent of any of the powers given by act of parliament. 
The act authorizes the undertakers to compel other persons 
to allow the use of the land, through which the new cuts 
are to be carried, upon an adequate compensation given for 
that privilege, for all the purposes of navigation; but it is 
totally unnecessary for any beneficial purpose mentioned in 
the act, that the undertakers should become the purchasers 
of the soil. The presumption is against their doing so; 
for if the provisions of the act of Parliament are taken 
into coiijnderation, the right of soil is wholly unconnected 
with the object which the legislature had in view. The 
act itself affords no ground for supposing that the pur¬ 
chase of the soil was necessary for any of the purposes 
therein mentioned. Then does the lease which has been 
given in evidence carry the case any further, so as to shew 
a right of soil in the plaintiff? 1 think it does not, and that 
the inference is the other way; because* the lessor only 
grunts the use of the water for a given time, and the sluices 
and hatches are only erected for the purpose of enabling 
the lessees to enjoy the benefit of the water in the irrigation 
of their lands. The sluices and hatches may be the pro- 
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perty of the plaintiff, as connected with the navigat^, 
which is the primary object of the statute, but they afford 
no evidence of a right in the soil. As to the evidence of 
acts done by tlie plaintiff upon the banks of other parts of 
the line of navigation, I think such evidence was inadmis^ 
sible, on this ground, that there was not any preliminary evi¬ 
dence to shew that this had been one property, and that 
there had been an unity of title previous to the Acts of 
ownership and enjoyment upon which the plaintiff relies. 

Best, J.—It has been argued, that assuming we should be 
of opinion this verdict W'as not right, we ought not to send 
the case down to a new trial; and, in support of that argu¬ 
ment, we have been referred to the course usually adopted 
in the Court of Chancery, Verdicts have a different effect 
in Chancery from what they have in this Court. In Chan¬ 
cery they are merely to inform the conscience of the Judge. 
Here they are to be acted upon in future as precedents and 
evidence of right between the parties; and it appears to me 
that we should be usurping the province of the Jury, if we 
were to suffer a verdict to stand where evidence was re¬ 
ceived which ought to have been rejcv^ted. It is impossible 
to say, in the view which we are bound to take of this case, 
that this verdict is right, lam satisfied, first, that evidence 
was received which ought to have been rejected; and, second, 
that the act of Parliament upon which the plaintiff relies, 
makes against, rather than for him. The statute of Car. 2. 
in my opinion, gives nothing like aright to purchase the 
soil. It is said w^e may presume an agreenSent between the 
parties for the purchase of the locus in quo, by connecting 
the acts of ownership with the provisions of the statute. 
Nobody who looks attentively at the statute can suppose 
that it raises any such presumption; and as to the acts of 
ownership, they are completely met by the evidence on the 
part of the defendant. I think the act of Parliament gives 
nothing to the undertakers of tliis canal but the right of 
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making towing-paths, and using such paths merely for the 
purposes of the navigation, giving to the owners of the soil 
a coirfpensation for any damage they may sustain from such 
an appropriation of ,tlleir land. It is said that this posses¬ 
sion of the banks for the purposes of navigation gives the 
plaintiff a right of soil in the land, and consequently a 
right of appropriating to himself the produce of the land. 
That proposition can never be considered as law in this 
Court. Allusion has been made to modem acts of par¬ 
liament, but I think we shall arrive at a sounder construc¬ 



tion of this case, by confining our attention to the older 
statutes. The act 23 Hen, 8. c. 5. appointing commis¬ 
sioners of sewers, contains terms nearly similar to those 
contained in the statute now under consideration. Is it to 


be contended that the commissioners of sewers have any 
interest in the soil under the powers of their commission ? 
It is distinctly stated by CalUs (a), in his reading on the 
Statute of Sewers, that they certainly have not, and that opi¬ 
nion has been recently acted upon. The commissioners have 
the use of the water, and may erect walls and make banks; 
but Callis takes a distinction between a wall erected by the 
commissioners, and a bank erected by them, and says, as to 
tlie latter, the property and ownership is in him whose 
grounds adjoin thereto. This doctrine was recognized in 
the case of The Duke of Newcastle v. Clark (b), where it 
was held, that the commissioners of sewers have not such 
a possession of a wail or dam erected by them as will en¬ 
title them to maintain an action of trespass. If the com¬ 
missioners of sewers have not such a possession of their 
banks and walls as will enable them to maintain trespass, I 
apprehend it is clear that under this act of Parliament, 
which contains terms exactly similar to those of the Statute 
of Sewers, the plaintiff cannot maintain this action. I think 
this act of Parliament ought to have been presented to the 
attention of the Jury, and that the attention of the learned 
(a) Page 5J, 1st 4to edition. (b) 2 J, B. Moore, 666. 
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Judge ought to have been called more particularly to its 
provisions. ] t is not for me to say what will be the effect 
of it when submitted to another Jury, but the plaintiff will 
have to contend for a right of soil dehprs the act; because 
1 apprehend he will have some difficulty in contending that 
any right of soil is given by the act itself. 1 concur with 
my Lord Chief Justice and my learned Brothers in the 
reasons they have given why the evidence which has been 
received ought to have been rejected, and therefore this rule 
ought to be made absolute. 

Rule absolute. 


Wednesiiayf GuNSON and Others, Assignees of GoLnifi v. AIet^- 

Jan. 29. ® 


Assignees of a 
bankrupt de¬ 
clared as in- 


Assumpsit 


by indorsees against drawer of a bill of 


exchange. At the trial before Abbott, C. J., at the [jori- 


draweroTa”*^ adjourned Sittings after last Term, the case was this: 


bill of ex¬ 
change, and to 
prove notice to 
the latter of 
the dishonor 
by tlie ac¬ 
ceptor, it vras 
held that an 


The bill in question for l60/. dated Will September, 18lG, 
at twelve mouths, was drawn by the defendant upon and 
accepted by Edrcard Serrate, indorsed by the defendant 
to John Kinnear, and by liim to the plaintiffs. The plain¬ 
tiffs proved a prima facie case as indorsees. The declaration 


twee^thc averred a presentment to, and dishonor by, the acceptor, 

drawer andb., and due notice thereof to the defendant, but no evidence 
(an intermedi¬ 
ate indorsee) was offered in support of the latter averment. To supply 

the*^bifl in^* deficiency of proof, the plaintiffs produced an agree- 

araongst ^fher dated 15th Map, 1818, between Kinnear and the 

bills, to which defendant, by which, after reciting that the bill in question, 

a party, orcr-* and certain other bills drawn by the defendant, were then 

or^on^t them over due, and were, or ought to be in the hands 

in the hands of of Kinnear,” it w'as agreed that Kinnear should accept 
K., was evi- * 


dence to sa¬ 
tisfy the averment of dtyg notice of dishonor to the drawer, though the assignees 
were no parties to the agreement:—Held also, that the assignees were not bound t« 
prove in tact that they were assignees, tliougli they declared in that character. 
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payment for all the bills by weekly instalments from the de¬ 
fendant ; and it was contended, that as this instrument was 
dated eight mouths after the dishonor of the bill, and ex¬ 
pressly described the 'bill as then over due, and provided a 
mode of satisfying the claim upon the defendant in respect 
of it, in effect it amounted to a waiver of the notice to 
him of the dishonor of the bill, and thereby relieved the 
plaintiffs from the necessity of proving such notice. For 
the defendant, it was contended, that this did not amount 
to a waiver of notice as between these parties, and it was 
further objected, that as the plaintiffs had declared as assig¬ 
nees of a bankrupt, lhe;y were bound to prove that they 
really stood in that character. The learned Judge, how¬ 
ever, over-ruled both objections, and directed a verdict for 
the [daintiffs, with liberty to the defendant to move to enter 
a nonsuit. 
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1823. 


Gcnson 


v. 

Mb'IZ. 


Platt now moved accordingly, and relied upon both 
points. The agreement put in was no waiver of the plain¬ 
tiff’s laches in not proving the notice to defendant of the 
dishonor of the bill. In the first place, it had not for its 
object the making any such concession, but merely mention¬ 
ed the bill in question in its lecital, with a view to an 
accommodation upon other matters between the parties to 
the agreement; and in the next, the plaintiffs w ere no 
parties to it, nor was the promise to pay this bill, if any 
such promise it contained, made to the plaintiffs, but to a 
third person not then the holder of the bill ; and in every 
one of the cases in which a subsequent promise to pay by 
the drawer, has been held to be a waiver of laches, the 
}>romise has been given to the then actual holder of the 
hill. It has been decided, that an agreement between tlie 
parlies to a bill that it should not be put in suit till cer¬ 
tain estates wore sold, was no excuse for want of notice of 
non-payment. Free \\ IJawkius (a) \ which is as nearly as 

(«) 1 Itolt’s N. 1’. ,i50. 


VOl,. II. 


Y 
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possible the present case; and upon this principle therefore, 
the verdict was clearly wrong. Then, as to the second 
objection, the plaintiffs were clearly bound to prove that 
they actually tilled the character in which they brought their 
action ; and therefore some evidence that they were assig¬ 
nees of Goldie was absolutely necessary. It is true that 
the bill was indorsed to them as such assignees, but that 
was immaterial; they chose to appear upon the record as 
assignees, and theicfore they were bound to prove in point 
of fact that they were so. 


Per Curiam .—Neither of these objections aflford.s any 
ground for setting aside the verdict in this case. Upon llie 
first, the question whether the agreement was a w^aiver of 
the want of notice of dishonor does not arise, be«”aust 
the bill itself being set out specifically in the agreement 
as then over due, w as evidence of actual notice of its dis¬ 
honor ; for how' could the defendant know it to be over due, 
unless he also knew it to have been dishonored ? ^ritcre 
was, therefore, sufficient evidence that the defendant had 
received notice that tlie bill was dishonored. Upon the 
second,—evidence of the plaintiff’s right to sue us assignees 
was perfectly unnecessary, because as the contract upon 
which they sued was made after the bankruptcy, they were 
not bound to sue as assignees, but might have brought the 
action in their own name; and consequently all that relates 
to their characters as assignees may be treated as surplus¬ 
age, and struck out of the declaration without at all im¬ 
pairing their claim in the present action. 

Rule refused (flf). 


(«) Vide I'.vtttis V. Cowp. 5t59. 
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Lanodale aifd Others v. Parry the Elder. 


Wednesday^ 
Jan, 29, 


iiVsSUMPSTT upon several guaranties given by the de- 

fendant, to pay for goods sold and delivered by the plaintiffs the delivery of 

to his son. Plea, non assumpsit. At the trial before Ab- which are ac- 

hott, C. J. at the Londo7i adjourned Sittings after last Term, 

the cause was tried upon admissions, stating the following latter upon the 

facts:—In 1813-14, ./osepA the younger, carried on fonnei. The 

the business of a distiller in Ilat/ie/d-streei. The plaintiffs, the^trade**^i8^ 

who were wholesale distillers, supplied him from time to months, 

, and the bills 

time with spirituous liquors, in consequence of notes or of paicels are 
orders written on his behalf to the plaintiffs by the defen- 1”^ naine of c'. 
dant, in the following terms ;— period ot 

larged from 

™ r • • time to tune 

(jiENTLEMEN.—Flease to deliver two pipes of spirits without the 

for Mr. Joseph Parry of Hatfield-street, and will oblige, ^e. 

Gentlemen, your humble Servant, cominR bank¬ 

rupt, 7J. pi oves 
J. Parry. the amount of 

TtT T J J /’ the goods un- 

Messrs. Ijcader and Lo. j the com 

niiission, which 
exceeds more 

Other notes or orders were similar in substance, only than two-fifths 

saying ‘‘ for the distillery iii Hatfield-street.'' Upon these and ‘s’ig?is7iis 

notes or orders the plaintiffs declared as upon guaranties to wUhourLy 

pay the debt of Joseph Pat'ry the younger; who in No- communica- 

vember 1814, became bankrupt, at which time he was in- who at tiic’ 

debted to the plaintiffs in a sum of 1972/. l6s. 3d. The buTkruptcyls 

usual credit given in the plaintiff’s business w as, four months. and 

. does not return 

Ihe amount of debt above mentioned had been contracted to this country 

by Joseph Parry tlie younger, during the whole period he yeal-s ^^after- 

was in business, and no payment had been made by him to wiS st'fl 

the plaintiffs in that interval. The delay of payment and *^‘**>*® a* 

elongation of credit for the goods, had taken place without 

the knowledge of the defendant; all the bills of parcels 


for Mr. Joseph Parry of Hatfield-streety and will oblige, 

Gentlemen, your humble Servant, 

J. Parry. 

Messrs, header awd Co. 
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1823 . 


Languai.e 

t>. 

Pakby. 


had been made out in the name of Joseph Parry the younger. 
The plaintiff's proved the whole amount of their debt under 
the commission of bankrupt issued ^against Joseph Parry 
the younger, as a debt due from him to* them, upon an affi¬ 
davit for goods sold and delivered, and received dividends 
from his estate, by which the balance due to them was 
reduced to 1551/. 7s. Md.y and signed his certificate with¬ 
out any communication with the defendant, which certifi¬ 
cate was afterwards allowed by the Lord Chancellor. The 
debt so proved by the plaintiff's amounted to more than 
two-lifths of all the debts proved under the commission. 
The plaintiff’s were unable to arrest the defendant until the 
month of September 1821, he having been abroad from the 
eve of the bankruptcy until tliat time, but the plaintiffs hail 
sued out a writ to avoid the statute of Limitations. The 
sum sought to be recovered in this action was 1551/. 7s. 11^. 
the balance due to the pluintiflTs at the time .of granting the 
certificate to Joseph Parry the younger. Under these cir¬ 
cumstances, the question was, whether the defendant was 
liable upon the guaranties above mentioned, and the learned 
Judge being of opinion that he was, the plaintiff's had a 
verdict. 


PattesoVf now moved for a rule to shew cause why the 
verdict should not be set aside, and a nonsuit entered, upon 
two grounds; first, that the plaintiff's having proved their 
whole debt under the commission against their principal 
debtor, and signed his certificate, without the consent of 
the defendant who was only surety, had thereby discharged 
him from his liability upon the guaranties ; and second, that 
the notes on which the action was brought did not amount 
to guaranties in point of law, but were mere orders for the 
delivery of goods without any promise to pay for them. 
As to the first point; as the plaintiffs were creditors for 
more than two-fiftlis of the wliule amount proved under 
the conunission, the ceitificate conhl not have been obtained 
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without their signatures, and the act of signing it therefore, HV23. 
was voluntary on their part. In tlie year 1814, they lelect- 
ed the principal as llicir debtor, laid by for a period of 
eight years, and then came upon the surety. Under such 
circumstances, the law would hold that they had discharged 
the surety, and for two substantial reasons; first, that if the 
creditor in such a case were allowed to sue the surety, the 
surety might afterwards in his turn sue the principal, and 
the result would be, that the creditor might in effect sue the 
j>rincipal in direct violation of his certificate; and second, 
that as the surety had a right to iiiforce against the principal 
ail the claims which llic creditor had against him, the cre¬ 
ditor by giving up any of those claims, prejudiced the 
surety, and thereby discharged him from his original liability. 

There was no decided case precisely in pokit with the pre¬ 
sent, but the argument contended for, seems to have been 
admitted in several cases; parle Wilson (a). Mead v. 

Braham (6), and Bx parte Hughes (c ); for not one of these 
goes the length of determining, that the creditor has a right 
to go out of his way to discharge the principal to the pre¬ 
judice of the surety. The statute 49 Geo, 3. c. 121. s. 14. 
seems also to sustain the present argument, for it is there 
said, that the proving or claiming a debt under a commission 
of bankrupt by any creditor, is to be deemed an election 
by such creditor to take the benefit of such commission 
with iesj)cct to the debt so proved or claimed by him. 

With respect to the second ground, the notes upon which 
the plaintiffs had declared, did not amount to legal guaran¬ 
ties, inasmuch as they did not contain any express promise 
to pay for the goods ordered; their language was only 
“ please to deliver for Mr. Joseph Parrj//* or for the 
distillery at Hatfield-strect.'* There is not only no promise 
by the defendant to pay or secure payment, but a specific 
reference to another person for that purpose, whereas the 
declaration averred a promise by the defendant to be an- 
(m) 11 Ves. 110. (/;) 3 M. & !si. Pi. (c) 6 B. & A. 482. 
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awerable for the debt of his son. Upon both these grounds 
therefore, hut relying more particularly upon the first, the 
defendant was exempted from all fiahility, and a nonsuit 
must follow. 


Per Curiam .—^There is no weight in either of the ob¬ 
jections taken in this case. With respect to the first, which 
is the more general question, it is not necessary upon the 
present occasion to decide, wliether a creditor w'ho proves 
his debt under a commission issued against his principal 
debtor, and afterw^ards enables him to obtain his certificate, 
behind the back of the surety, does or does not iu any case 
discharge the surety; because there are circumstances in 
this case which might well take it out of any general rule 
upon the subject. The surety here absents himself, and is 
not to be found for a period of eight years, and it would be 
too much to say, that a bankrupt who conducts himself well, 
is to be deprived of all chance of obtaining his certificate, 
and reinstating himself in business during so long a time, 
merely for the sake of a man who has become his surety. 
The statute which has been cited does not support the ar¬ 
gument, because it applies wholly to debts between the 
creditor anti the bankrupt; and has no relation whatever to 
the case of a surety. The second objection is equally unte¬ 
nable ; the notes in question are positive orders by ^4. for the 
delivery of gootls to B., and the necessary effect of them, 
both in law and in common sense, is either to make Jl. 
the principal debtor for, or in the place of B., or to make 
him answerable for the debt, if B. should make default. 


Rule refused. 
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The Kino i;. John Weub Hall. 


IVedneidny, 
Jan, 29. 


.N information in the nature of quo warranto having The defendant 

been filed against the defendant, calling upon him to shew janio iiXrmal 

by what authority he exercised the office of registrar, and against 
I • 1 1 ‘o-shew 

clerk to the Court of Requests, of the city of Ih'tstol, and a by what au- 

spccial case having been made, and judgment'given thereon hoWsulrof- 

for tile defendant («), fice of registrar 

^ and clerk, of 

the Court of 

Adam now moved for a rule to shew cause why it should the^”it^y* of* 

not be referred to the Master of the Crown Office, to tax 

the defendant his costs of the jtrosecution. He contended costs under 

the statute, 

that this was a case w'ithin the statute 9 Anne, c. 'lO. s. o- <3 Anne, c. 20. 
That section provided, that “ in case any person against ** 
whom any information or informations in the nature of a 
quo warranto had been filed, should be found guilty of au 
usurpation of the said offices or franchises, it should be law¬ 
ful for tlie Court, as well to give judgment of ouster against 
such person or persons, of and from any of the said offices 
or franchises, as to fine such person or persons respectively, 
for the usurpation of any of the said offices or franchises; and 
also it should be lawful for the Court to give judgment, that 
the relator or relators in such information named, sliould 
recover his or their costs of such prosecution, and if judg¬ 
ment should be given for the defeudant or defendants in 
such information, he or they for whom such judgment 
should be given, should recover his or their costs therein 
expended against such relator or relators.” Now, this case 
came at least within the words of the statute, inasmuch 
as the defendant held an “ office,” which was one ol the 
terms used iu the 5th section. The information has been 


(it) Vide ante, 248. 
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filed against the defendant under colour of this statute, and it 
is at least reasonable that the relator should be subjected 
to the costs of the proceeding. Supposing the case not to be 
within the statute, still, if the relator ■ availed himself of 
a quo warranto information, instead of proceeding by action, 
he ought to be in no better situation than he vt'ould have 
been, had he resorted to the latter mode of proceeding, by 
which the successful party would have been entitled to his 
costs. Here the relator proceeded under colour of the 
statute, and as a consequence, he subjected himself to the 
liabilities which the statute ini])osed. '^J’here was no case 
in the books, in which costs had been refused to a defendant 
ilia quo warranto information. This question, howe\er, 
has been discussed with reference to a claim of costs in 
the case of a successful relator, in liejr v. JVilliams («) 
and Rex v. TVaNis (b), where tlie Court consideied the 
effect and meainng of the word “ offices” or “ franchises.” 
It was for the Court, in this case, to determine whether the 
office of register, and clerk of the Court of Requests was 
ail oflice within the meaning of the statute. 


Aebott, C. J.—I am of opinion ‘hat this is not a case 
within the statute, as is obvious when v, c look to the pre¬ 
amble, in connection with the clause which gives costs. The 
preamble recites “ that divers persons had illegally intruded 
themselves into, and had taken upon themselves to execute 
the offices of mayors, bailiffs, port-reeves, and other offices, 
and whereas divers persons who had a right to such offices, 
or to be burgesses or freemen of such cities, towns corpo¬ 
rate, boroughs, or places, had either been illegally turned 
out of the same, or had been refused to be admitted thereto, 
having, in many of the said cases, no other remedy to proeurc 
themselves to he respectively admitted or restored to their 
said offices or franchises, of iieing burgesses or freemen, than 
by writs of mandamus, the proceedings on which are very dila- 


(n) 1 Burr. 402. 


{!>) j T. li. ry7:y. 
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tory and expensive;” and then proceeds to enact a remedy. 
The preamble speaks of mayors, baililfs, port-reeves, and 
other offices, and of cities, towns, &c. or other places. It 
has been held, that fhe word places” is ejusdem generis, 
with cities, towns corporate, and boroughs, and by the 
same rule, I think “ other offices” mean other oflices of the 
same kind, with mayors, bailiffs, and port-reeves, that is 
to say “ other corporate offices.” The party must be a 
borough officer, which this defendant clearly is not. As 
the defendant does iu)t bring himself within the words of 
this act of Pariiaincnt, he is not entitled to liis costs. 


1023. 
The King 

V. 

Hall. 


IVayley, Holkoyj), and Best, J.’s, concurred. 

Rule refused (a). 

(*f) Viile Rex V. Tlidichcr, ante, voh i. y. I'JG. and Rex v. U!f;hnore, 
id. 43». 


Ha LLETT r. MoUNTSTEPHEN. 


VrUlay, 
Jan. 51. 


J3r11T by the assignee against one of the sureties in a 
leplevin bond. The declaration set out the bond, the con- 


Dc'claiation iu 
dobt by Uio 
assignee of a 


<htion of which was, “ that if the said^. B. did appear at surety l>ond iu 

rcplovin, act 

the then next county Court, to be holden at, &c., and there out the coiuli 

prosecute with effect, and without delay, his suit which he was’ that “if 

had commenced against the said fV. I., and the said plaintiff, 

for the taking and unjustly detaining, &c.” then the bond county 

Court, and 
there prosc- 

entod his suit without delay against I. the bond to be void;” averment;, “ that It. did 
not appear, iVc.” Plea, first, non est faetiim, and issue thereon ; second, “ that 1/. did 
ai»pear and prosecute, and third “Ihat/i. did appear at the then next county 

('ourt, and prosecute, &;c., and which said suit ts still depending and undetermined." Ile- 
plicuiion to the second and third pleas, traversing the appearance and prosecntiiig of 
the suit, luit not traversing the allegation that the suit was still depending and undeter¬ 
mined, and is'.ue on the replicationHeld, on these pleadings, that an agreement 
(wliieli was made n rule of this Court) between plaintift and the principal to stay all 
proceedings in the replevin, upon payment by tlie latter ot a certain sum of money, 
each party to pay his own costs, was adnitssible evidence to negative the allegation in 
the third plea, that the suit was still depending and undetermined, and that the surety 
was not diseharged by such agicement, after breach by the principal, but was liable 
for such siiiu as appealed upon a reference, to bi^ due. 
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to be void; and alleged, that the said A.B. did not ap¬ 
pear, &c.,” in the words of the condition; ** whereby, &c. 
concluding in the usual form. Plea, first, non est factum, 
upon which issue was joined ; second, “ that the said A. B. 
did appear, &c. and prosecute, &c..” in the language of 
the declaration ; and third, “ that the said A. B. did appear 
at the said then next county Court, and prosecute, &c., and 
which said suit is still depending and undetermined.^* Re¬ 
plication to the second and third pleas, traversing the ap¬ 
pearance and prosecution of the suit, but not traversing the 
allegation that the suit was *‘slill depending and undeter¬ 
mined i’* and issue on the replication. 


.At the trial before Park, J. at the last Lent assizes for the 
county of Devon, it appeared in evidence that the plaintifV 
having distrained upon a Mr. Butler y his tenant, for rent 
in arrear, the latter executed a replevin bond, to which the 
defendant became a surety. The replevin issued on the 
8th of March, 1821 ; at the next county Court on the 2()th 
of the same mouth the replevin and the bond were regularly 
filed, the i>laint was entered, and the defendant below appear¬ 
ed. At the next Court in April, the plaintiff below filed his 
declaration, and gave a rule to avow; at the same Court the 
defendunt below brought a re. fa. lo. and the cause was re¬ 
moved into this Court. On the 21st of August, 1821, an 
agreement was entered into between the present plaintiff and 
Mr. Butler, to stay all proceedings, upon payment by the 
latter of a sum of 250/. each party paying his own costs, 
which agreement was in Michaelmas Term following made 
a rule of lljib Court. Under these circumstances it was con¬ 
tended, that no evidence had been given of any breach of 
the condition of the bond, for non constat, but the suit was 
“ still depending and undetermined,” and consequently that 
the defendant was entitled to a verdict, and the learned 
Jiidce difected the Jurv to find for the defendant, with 
bin rty to the plaintiff to move to set that verdict aside and 
entei a verdict the other way. 
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Adam, in Easter Term last, obtained a rule nisi upon the 
point reserved, and 

R. Bayley now shewed cause, and contended, that, upon 
these pleadings the defendant was in law entitled to a ver¬ 
dict. Issue was joined upon the replication to the second 
and third pleas. Now, the third plea alleged, that the re¬ 
plevin suit was still depending in the county court, which 
allegation was not traversed by the replication, and conse¬ 
quently that appeared as an admitted fact upon the record. 
If the contrary was the fact, it Jay upon the plaintiff to tra¬ 
verse that fact, and in the absence of any such traverse, it 
must be taken that the suit was still depending, and conse¬ 
quently no breach of the bond had been committed, and 
the defendant could not be liable in this action. He cited 
Brackenhury v. Pell (a) as an authority directly in point. 
Admitting that an agreement had been entered into between 
Butler and the plaintiff, to stay all proceedings upon pay 
inent by Butler of a sum of 250/., &c., still that would not 
be binding upon the defendant who was no party to the 
agreement, it being made behind his back. The agree¬ 
ment had the effect of changing altogether the relative situa¬ 
tion of the parties, and might subject the defendant by 
such an arrangement to the payment, perhaps, of a much 
larger sum than he would be liable for, if the suit had 
regularly gone on to an end. The defendant had a right 
further to contend, that he, as surety, was discharged in 
consequence of the agreement between the plaintiff and 
his principal. He cited The Duke of Ormond v. Bierly {h). 
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Adam, in support of the rule, produced an affidavit veri¬ 
fying a rule of Court, (which he also produced) as having 
been given in evidence at the trial, and w'hich embodied 
within it an agreement entered into between the plaintiff 
and Mr. Butler, dated 21st August, 1821, by which it was 

(ti) l* East, 686. 


(It) Carth. 519. 
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among other things agreec^, that all proceedings in the former 
action should cease, that Butler should pay the plaiiitilF a 
sum of that each party shoukl pay his own costs, 

and that the replevin bond should stand as a security for 
the observance of these terms. lie contended, therefore, 
that after the making of that agreement, the suit was in 
fact at an end, and llie defendant could not aver that 
Mr. Butler \vjid prosecuted it with effect; and 

The Ctunt being of that opinion, said they had, under 
these circTimstances, no alternative, but to make the rule ab¬ 
solute. The case was very clear. The issue was, w hether the 
suit had been prosecuted with effect. If that wore so, it was 
the duly of the tlefendant to have produced the record 
shew w hat the judgment had been. The agreement produced 
shewed that the suit was not still depending, but had been 
determined on the terms therein mentioned, which not hav¬ 
ing been carried into effect by Butler, the defendant be¬ 
came liable as surety. The objection as to the amount 
agreed to be paid by Butler went to the quantum of da- 
niage only. The amount w'hich the surety might he bound 
to pay, was a matter for consideration hereafter, because 
Butler could not bind him absolutely to pay the sum of 
£j0/. Idle objection that the surety was discharged fiy the 
agreement with the principal, did not apply to a bond of this 
d(;scription. The verdict, therefore, should be for the 
plaintiff, but the sum for which it should be entered might 
be settled out of Court. 
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Studdy*®. Sandebs and Others. 

Assumpsit for goods sold and delivered. At the 
trial before Parky J. at the last Lent Assizes for the county 
of Devoiiy it appeared that the transactions which gave rise 
to the action, were founded upon the following agreement, 
which was set out in the declaration. It is agreed on this 
2!)th day of October, 1819, between T. B. Studdy, of, &c. 
and JV. Handers and Co., of, &c. cider merchants, that the 
aforesaid Studdi/ has sold his cider at 35s. per hogshead, to 
be delivered at Totness in the spring of the year 1820; and 
the cider or wine pipes that he has empty, for the use of 
the said cider to be manufactured in premises of his the 
said Sluddi/'s, and for the lend of sueVv casks the aforesaid 
Handers and Co. to pay Is. per hogshead in addition to the 
aforesaid 35s. (in all 3(js. per hogshead); and the said oGs. 
per hogshead is to be paid one moiety at Christmas next, 
and the other half before the ci<ler or any part is taken from 
the said Sluddji/'b premises. Witness our hands. Signed 
T. U. Studdi/; JV. Sanders and Co.” This agreement 
liaving been proved, it was proposed on the part of the 
plaintiff, in order to prove the partnership of the defend¬ 
ants at the time of its date, to put in evidence an office 
copy of the answer of the defendants Lexcis and Brettellf 
to a bill filed by the defendant Sanders in the Court of 
Chancery, in Michaelmas Term 1820, the object of which 
was to compel them to give an account of their dealings 
and transactions as cider dealers and partners with him. 'I his 
evidence was objected to on the part of the defendants, on 
the ground that it was incumbent on the plaintiff, either to 
produce the original answer, and prove the hand-writing ot 
the parties to it, or if the office copy only w’as produced, to 
prove that the supposed parties to the suit in Chancery were 


Friday, 
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In an action 
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the conduct of 
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the same identical persons who were the defendants on this 
record. The learned Judge having yielded to this objec¬ 
tion, a clerk of the solicitor, who had conducted the suit in 

I* 

Chanceryt was called to identify the defendants as the par¬ 
ties to both suits; but it appearing that his knowledge of 
the fact arose wholly from communications with the de¬ 
fendants, it w'as objected that, as a confidential communica¬ 
tion from a client to his solicitor, this evidence also was 
inadmissible, and the learned Judge thinking that objection 
also well founded, both the documentary and parol evidence 
was rejected. The plaintiff being unable to establish the 
partnership of the defendants by any other means, the 
learned Judge directed a nonsuit, reserving to the plaintiff 
the liberty to move to set aside the nonsuit, if the Court 
should be of opinion that the evidence ought to have been 
received. 


AdarUy in Easter Term last, moved accordingly, citing 
the case of Ilennell v. Lyon («), and obtained a rule nisi; 
and 


Gaselee now shewed cause. It seems difficult to assiscii 

any satisfactory reason why a different rule should govern 

the admission of evidence of this nature, in a civil action, 

to that which prevails in criminal prosecutions; or why the 

office copy of an answer to a bill should be admitted upon 

slighter proofs of its authenticity than depositions in the 

Court of Chancery would be. Now, as regards the former 

case, it is clear, that, in a prosecution for perjury, proof of 

the defendants hand-writing to the answer is indispens- 

iblc, Eex v. Morris (6), and Rex v. Benson (r); and as to 

the latter, office copies of depositions are not admissible 

in a court of common law without examination with the 

roll(d). Upon these authorities it seems clear, that the 

(n) 1 Barn. & Aid. 182. (c) 2 Campb. 508. 

(i) 2 Burr. 1189. (d) Gilb. Evid. 21. 
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documentary evidence in this case was properly rejected. 
Then as to the parol evidence, its very nature shews its in¬ 
admissibility. I'he cle^k of the defendants attorney is called 
to prove that B,] and C., are die defendants in the pre¬ 
sent action, and that the same A., B,, and C., were parties 
to a certain suit in Chanceryf his knowledge of each fact 
arising from the communication of the parties to him in 
his character of attorney’s clerk. This must be considered 
a confidential communication made by a client to his attor¬ 
ney, and as such was protected from disclosure, and con¬ 
sequently was inadmissible as evidence. Upon both grounds 
tlierefore the learned Judge was correct in the course he 
took at the trial, and this rule ought to be discharged. 

Adam, in support of the rule, was stopt, and 

Per Cftriam .—Both the parol and documentary evidence 
which was rejected at the trial of this cause ought to have 
been received; and therefore the rule for a new trial must 
be made absolute. With regard to the former, it cannot 
be said that the testimony offered, as to the bate fact that 
the parties to a particular suit in Chancery were also the 
jiartics to the suit then before the Court, was in the nature 
of a confidential communication between attorney and client, 
because it was a fact easily cognizable to the witness and 
to many other persons, without any confidence on the sub¬ 
ject being reposed in him. As respects the documentary 
evidence, the case of Jiennell v. Byon seems to be altoge¬ 
ther a parallel case to the present, and there is no ground 
for contravening that decision. 

Rule absolute (a). 

(fl) Vide Doe v. Andrews, Cowp. 846. Hodgkinson v. JVaUis, 5 Camp. 
40;>. and JVhalcy v. Manheim, 3 Esp. 608. 


349 

* 

1823. 

Studdy 

V. 

Sakuers. 



350 


CASES IN THE KING’S BENCH, 


1823* 


Saturdavt 
Fib. 1. 

Trespass will 
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a witness to 
prison for not 
satisfactorily 
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questions put 
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under exami¬ 
nation, even 
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questions may 
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Court to have 
been satisfac¬ 
torily answer¬ 
ed. 


Doswell V. Impey, Esq. und Others. 

Trespass for an assault and false imprisonment. 
Pleas, first, Not Guilty; second, a justification, that defen¬ 
dants being appointed commissioners under a commission of 
bankrupt sued out against one John Sherijje ; plaintiff being 
suspected of concealing the property of the said J . 
appeared before them to be examined concerning the effects 
of the said J. S., when certain questions were put to him; 
(setting out the questions and the answers thereto); and that 
plaintiff^s answers not being satisfactory to defendants, tlioy 
as such commissioners issued their warrant and committed 
plaintiff to Newgate, until he should make satisfactory an¬ 
swers to the said questions, as they lawfully might do ; 
third, a similar plea, not setting out the questions and an¬ 
swers; fourth, a justification under the statute 13 ; 

and fifth, the same under the statute 1 Jac. J. Replication, 
to the first plea, a similiter ; to the second and third, a ge¬ 
neral demurrer ; and to the latter a special demurrer: 'Tfiat 
the said third plea, does not state on what grounds, and for 
what reasons the said plaintiff was suspected of concealing 
the said John Sheriffe's property, nor what was the nature 
of the questions and answers in the said third plea men¬ 
tioned, nor the grounds or reasons why the said answers were 
not satisfactory to the said defendants; and to the fourth 
and fifth, de sua injurifi absque wlla tali causa. Rejoinder, 
and joinder in demurrer. 

This case w'as argued in Easter Term last, by E. Lawes, 
in support of the demurrer, who contended that the pleat 
were insufficient and that the action was maintainable. 
Tlicrc were two questions before the Court; first, wliellier 
ail action of trespass was maintainable under any circum- 



HILARY TERM, FOURTH GEO. Iv. 

^stances against commissioners of bankrupt, for any act done 
by them in their character of commissioners; and second, 
whether such an action was maintainable against them for 
a commitment professedly made out, on the ground that the 
party had given unsatisfactory answers, if those answers 
should, in the opinion of the Court, turn out to be satifactory?- 
On the first question, in orddr to give the defendants the im¬ 
munity claimed in these pleas, they must be armed with 
all the authority of a Judge of a Court of Record. But it 
is impossible to say that commissioners of bankrupt are, in any 
sense of the word, Judges. Commissioners of bankrupt are 
removable by the Lord Chancellor, which the Judges are 
not; the oatli taken by the former is of a very different and 
less important character than that required to be taken 
by the latter; Judges have a power of commitment for 
the purpose of punishment, which commissioners of bank- 
ru[)t have not. All the distinguishing characteristics w'hich 
protect the Judges in the execution of their office, arc want¬ 
ing to commissioners of bankrupt, and they are therefore to 
be considered only like other men, to be protected while 
they act within the law^, but to be held amenable to the law 
when they transgress or strain it. Like other men, even 
though they act conscientiously, they are liable to mistake 
their powers; and is a man to be imprisoned in consequence 
of their error, and to have no remedy for the injury he 
sustains ? In support of this part of the argument, he cited 
Doctor Groenvelt's case («), Rex v. The Inhabitants of 
Glamorganshire Ex parte Scarih (c), Jirittain v. Kin- 
naird (d). Doctor Bonhams case (c), 4 Inst. 277. Rooke’s 
case {f), Terry v. Huntingdon (g), ffe/ch v. Nash (A), 
Brays case (?), Gregory's case(J), Farr's case(/£), Perkins 
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Proctor (a)p Pra^s case (If), Pj/er v. Missing (c). Miller 
V. Scare (d), Morgan v. Uughes(e), Danger v. Hendshipif), 
Battye v. Gresley (g;), Davie v. Mitford (h\ and Ex parte Oli¬ 
ver (i). Then as to the second point; t]iis Court will inquire 
into the grounds of commitment, and form their own judgment 
whether the answers were such as the commissioners ought 
ill reason to have deemed satisfactory. If the commission¬ 
ers possess an arbitrary and conclusive right of decision on 
this point, the liberty of the subject is gone; and a man 
who from lapse of memory, or absolute ignorance on the 
subject inquired into, or from the nature of the questions put 
to him, which may render it impossible for any man to 
answer them, may be committed as if he had been guilty of 
wilful prevarication or corrupt perjury. 


Parke, contrd, was to have argued for the defendant. 


Abbott, C. J. — In this case the counsel in support of 
the demurrer has been heard, and upon his argument two 
important questions have been raised; first, whether an 
action of trespass can be maintained against commissioners 
of bankrupt for committing a witness who has given un¬ 
satisfactory answ’ers to questions put to him by them; and 
second, w'hctlier such action can be maintained, supposing 
the answers should appear to this Court to have been satis¬ 
factory, as it has been argued that they were. We have 
considered both these questions, and the cases cited in re¬ 
ference to them, and we are all of opinion, that in either 
case, no action can be maintained. It becomes unnecessary 
therefore, to hear any further argument, nor is it necessary 
now to inquire whether the answers were or were not such 
as should have been deemed satisfactory by the commis- 


(a) 2 Wils. .382. 

(fc) Comb. 390. 

(tf) Sir W. 111. 1035. 

(d) Id. 1141. 

(e) 2 T. R. 22.>. 


(/) 2 Wils. .386. 

(g) 8 East, 319. 

(h) 4B.& A. 356. 

(i) 2 V«s. & llca. 219. 
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siotiers. The general rule of law undoubtedly is, that tres¬ 
pass may be maintained against all persons holding a limited 
authority, (and commissioners of bankrupt clearly bold a 
limited authority onl^).for if they do any act beyond their 
authority, they certainly subject themselves to an action of 
trespass. But whether the act done, be or be not beyond 
their authority, is always the question. This rule is laid 
down in the case of Miller v. Scare, and in some other 
cases. But is the authority of commissioners of bankrupt 
to commit persons brought before them, whose answers 
they deem unsatisfactory, inconsistent with the general rule 
of law 1 have mentioned ? The question here is, whether the 
commitment by commissioners of bankrupt of a party, 
whom they iiave authority to summon before them, for not 
answering to their satisfaction lawful questions, is warranted 
by law; and the answer to that question must be sought 
for, and will, we think, be found in the statute under which 
this commitment took place; comparing that statute with 
tlie preceding enactments on the same subject. Former 
decisions of this Court have, and ought to have, very con¬ 
siderable weight with us, but where decisions are quoted 
which appear to us to be contrary to the true intent and 
meaning of the statute, they ought not and cannot controul 
our judgment. Such a decision there undoubtedly is (a), 
from which an inference has been drawn, and not improperly, 
case, that trespass will lie against commis¬ 
sioners of^nkrupt; and w'e have brought our considera¬ 
tion to the subject again and again, and I have anxiously 
adverted to the high authority of that case, which is the 
only one directly in point. In that case, it is clear that the 
warrant of commitment w'as bad upon the face of it, and 
therefore that tlie plainlifif was precluded from having his 
writ of error, and my Lord Cliief Justice De Gref’s opi¬ 
nion might probably have been grounded upon that circum¬ 
stance. That case was argued no less than three times, and 

(«) Miller v. Seare, 2 Sir W. Bla. 1141. 
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we may collect from the report that the reasons and obser¬ 
vations of the Judges there, were rather general reasons and 
observations respecting the validity of the warrant, than 
any particular authority given to the ^commissioners touching 
the examination of bankrupts, or of persons connected with 
them, or conversant with their affairs. Indeed, the clause in 
the statute relating to diis subject, does not seem to have been 
very distinctly quoted, nor the judgment of the Court to have 
been applied specifically to that point. That decision how¬ 
ever, has been generally, though certainly not universally, 
considered as giving the rule of law upon this subject; but 
we think this question should rather be decided by looking 
to the object of the legislature, as collected from the im¬ 
port of the language of the statute 5 Geo. 2. c. 30. s. 15, 
One main object of the bankrupt laws undoubtedly is, to 
obtain a full disclosure of the property of the bankrupt, 
and therefore, a power is given in this section to examine 
persons suspected to be in possession of any effects belong¬ 
ing to the bankrupt. By the 34 &. 35 Hen. 8. c. 5. and 
the 13 EHz. c. 7. the commissioners may summon and ex¬ 
amine all persons concealing or suspected of concealing a 
bankrupt’s goods, debts, or effects, and the penalty for not 
disclosing and shewing the whole truth respecting such of 
the bankrupt’s property as the party is examined to, is for¬ 
feiture of double the value of the goods. These provisions 
were evidently insufficient for the object in view, and accttrd- 
ingly tlie 10th section of the 1 Jac. l.c. 15., reciting the for¬ 
mer act of Elizabeth^ in some respects considerably enlarges 
the powers of the commissioners, but no further power or 
authority appears to have been given them on the subject of 
examination, until the 5 Geo. 2. c. 30. which was made to 
remedy the abuses, and to supply the defects of the former 
acts. It contains many provisions on several matters not 
connected with the present question; but the Kith section, 
upon which the present question arises, was manifestly m- 
tended to give the. commissioners a larger power than any 
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former statutes had given t^icm. It directs that the exami¬ 
nation may be as well by word of mouth as by interroga¬ 
tories in writing; tli^t‘not only the bankrupt himself, but 
every other person who is duly summoned and present, may 
be examined, touching and relating to the trade, dealings, 
and estate of the bankrupt, or as to any act or acts of bank¬ 
ruptcy committed by him; and that in case any such person 
or persons siiall refuse to answer, or shall not fully answer 
to the satisfaction of the commissioners, it shall be lawful 
for them to commit, &c. The words are to the satisfac¬ 
tion of the commissionersit is not, till they can give sa¬ 
tisfactory answers to the commissioners, or satisfactory an¬ 
swers generally, but till they shall give answers that are 
satisfactory to the commissioners; so that by the very words 
of this clause, the commissioners are authorized to commit 
the party who shall not fully answer to their satisfaction. 
We would ask if there is any man, whose mind is not pre¬ 
viously occupied by legal definitions and nice distinctions 
between what is judicial and what is ministerial, in Courts 
of Record and Courts not of Record, who would entertain 
a doubt of the meaning of the legislature when this act was 
framed ? We think ail such distinctions are inapplicable to 
the present case. We are not aware of any authority given 
in any otlier statute which is expressed so clearly, and we 
think distinctions such as 1 have alluded to, ought not to 
prevail against the plain sense of the language of the sta¬ 
tute, By the 1 James 1. the power to commit was only in 
case the party should refuse to be sworn and examined, and 
by the provisions of that statute, it might be contended, that 
a person who made any answer, however inapplicable to the 
interrogatories put to him, could not be committed, and so 
the act made for the full discovery of the bankrupt’s effects, 
would be rendered unavailing. A furtlier act was therefore 
necessary to supply this defect, and this defect will be Sup¬ 
plied by the construction which we give to this section of 
the 5 Geo. 2. If this be not the true construction, and if 
the statute does not give Uie commissioners authority to com* 
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iliit \Mhere the party examined answers unsatisfactorily, then 
the commissioners must be at the mercy of the examinant, 
and must be content with such answers as he may chuse 
to give. But this construction is the only one which gives 
effect to all the other clauses; for if this clause were to be 
interpreted that the party may be committed if he should 
not fully answer,” (stopping there) those words standing 
alone would lead to a multiplicity of actions, in which the 
question w^ould always recur whether the answers given were 
full. This would lead to a variety of decisions; for one Court 
might think the party had fully answered, and another Court 
might be of a contrary opinion. Now it is a general and well 
understood rule in the construction of written documents, 
to give effect to every word and sentence, if it can be done 
without repugnance to any known law. By the 43d section 
of this statute, the commissioners are required to take an 
oath that they will execute the several powers and trusts re¬ 
posed in them according to the best of their skill and know¬ 
ledge, without favor or affection, prejudice or malice. If 
then, in the exercise of their best skill and knowledge they 
find the answers given to them are not satisfactory to their 
own minds and judgment, will they be acting impartially 
and faithfully in the discharge of their duty, if they forbear 
to commit the party ? If they do commit, are they to be 
subjected to an action of trespass.^ We think the cotunsel 
for the plaintiff cannot contend for that. It will be ob¬ 
served, that we give our opinion only as to an action of 
trespass. If the commissioners abuse their authority, they 
may be punished by a criminal prosecution. Upon the re- 
tnedy by an action on the case, we forbear to give any opi¬ 
nion, as that is not the question brought before us. There 
is also the writ of habeas corpus. Is the party to remain 
in prison if the commissioners are not satisfied with an¬ 
swers which it appears ought to have satisfied their minds ? 
Certainly not. Thte law has provided a remedy by a writ of 
habeas corpus, by which the party may be brought before 
the Lord Chauccilor at any time, or before any of the 
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judges of the other Courts, if it is during th^ vacation. 
This statute of the 5 Geo. 2. studiously provides, that no 
improper use shall be made of the powers it confers, by 
requiring in the 17 th i^ection that the commissioners shall 
specify the questions for the refusal to answer which, or 
for not fully answering which, the party shall be committed i 
and then by the 18 th section, the Court or Judge, before 
whom any person is brought by habeas corpus, is required 
to recommit the party, “ unless it shall be made appear to 
such Court or Judge by tlie party committed that he has 
fully answered all lawful questions put to him by the said 
commissioners.” Here the requisition is the fully answer¬ 
ing all lawful questionsnot “ the answering to the satis¬ 
faction of the commissioners.” Taking the three sections 
together, we think the result of the whole is, that the com¬ 
missioners are first to decide for themselves, and for this 
purpose are judges executing their office under the sanction 
of an oath. If in their judgment the party does not answer 
fully, or to their satisfaction, they may commit; specifying 
in the warrant of commitment what the questions and an¬ 
swers were. But so far as the liberty of the subject is con¬ 
cerned, the party committed may go before a superior 
Judge to have the decision of the commissioners reviewed, 
and for this purpose the whole of the examination is to be 
set forth in the warrant; and if the Judge shall be of opi¬ 
nion that the answers were satisfactory, tlie party is to be 
discharged; if otherwise, he is to be remanded back into 
custody. Our judgment is founded upon the words of the 
statute, as we understand and as we can best expound them ; 
and we think that the construction now put upon them is 
the one best calculated to prevent the various frauds and 
concealments of property in cases of bankruptcy, which have 
been so justly complained of in modern times. The judg¬ 
ment of the Court therefore on the demurrer must be for 
the defendants. 

Judgment for the defendants on demurrer. 
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Saturday, 
I'eb. 1 . 


On non as> 
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«'(1, and notice, 
of set-off jjivcn 
to an action 
for poods sold 
and delivered, 
a witness was 
railed to prove 
a conversation 
with plaintiff, 
in whicli the 
latter bepan by 
proposing to*^ 
refci the mat¬ 
ters in dispute 
between him 
and defendant 
to tho. ai bitra- 
tion of wit¬ 
ness; but this 
being refused, 
plaintiff pro¬ 
ceeded to ad¬ 
mit that he had 
icceived on 
acrount of de¬ 
fendant Boo/., 
a sum more 
than covering 
the demand in 
the action :— 
Held, that this 
conversation 
•was receivable 
in evidence 
under the no¬ 
tice of set-oil, 
and ought not 
to be rejec ted 
as an ofi’er of 
compromise, 
althoiigh plain¬ 
tiff expressly 
requested the 
witness tostatc 
the eonveisa- 
tion to (leiend- 
aut, to iiidiu'c 
linn to come to 
i) cutnpiouiise. 


Thomson v. Austen. 

Assumpsit for goods sold and delivered. Plea, NtWi 
Assumpsit, v^ith notice of set-off. At the trial before 
Burroug/i, J., at the last Lent Assizes for the county of 
Cormtall, the plaintiff having proved a primh facie case of 
demand upon the defendant for goods sold him to the amount 
of 630/., a clerk of the defendant’s attorney was called, for 
tlie purpose of shewing, that in an interview between the 
clerk and the plaintiff”, the latter had said “ he was so 
anxious to get out of law that he would refer the question 
in dispute to the witness, as an arbitrator;” and upon 
that being declined, added, he had received 800/. from 
Mr. Camphe//, on Mr. Austens (the defendant’s) account, 
which he meant to set-off against some bad debts owing to 
him from some other persons.” But as the witness admitted 
tliat he M as desired to conmnmicate to the defendant what 
the plaintiff had said on this occasion, for the purpose of 
inducing the former to agree to a compromise, it was ob¬ 
jected on the part of the plaintiff that the evidence could 
not be received, because it was in the nature of a confiden¬ 
tial communication, made M'ith a view to a compromise, and 
M'as therefore protected by the general rules of evidence; 
and the learned Judge yielding to the objection, the evi¬ 
dence was rejected, and the plaintiff had a verdict. 

Adam, in Easter Term last, having obtained a rule to 
shew cause why the verdict should not be set aside and a 
new trial granted, on the ground that the evidence had been 
improperly rejected, 

JViide now shewed cause against tlic rule. The real ques¬ 
tion in this case is a mere question of fact, namely, whe- 
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ther the communication made by the plaintiff to the de¬ 
fendant’s attorney did or did not amount to a proposition 
for a compromise of the points in' dispute between the par¬ 
ties; because, if it did so, or if it was an admission made for 
the purpose of purchasing peace, and with a vie%v to a treaty 
for the settlement of the action, it is quite clear upon de*> 
cided cases, that it was not receivable in evidence. Slack ▼. 
Buchanan {a)f Waldridge v. JCcnwMow (6), Turton v. 
son(c), and Gregory v. Howard (d). In order to judge of 
the intention of the party in speaking as he did, the whole 
of his communication must be reviewed. He begins by 
expressly offering to refer the whole matter in dispute to 
the witness, and so far his intention to compromise cannot 
be doubted. He says, ** I am so anxious to get out of law, 
that I will refer the case to you.” That offer is indeed re¬ 
jected ; but in what follows his inclination for a compromise 
is equally apparent; for he directly authorizes the witness 
to make known to the defendant all he has said; and 
with what possible view could he so authorize him, but 
tliat of inducing the defendant to accept some terms of 
settlement without going into Court ? Upon a fair inter¬ 
pretation of words, as indicative of an intention to act in a 
particular w'ay, and upon all the probabilities of the CaMf, 
it is clear that the plaintiff’s object in making this adm»sion 
Was, if possible, to effect a compromise; and consequently 
upon the authority of the cases cited, that communicatibn 
was to be protected, and w'as not admissible in evidence. 
It may further be observed, that the exclusion of this evi¬ 
dence cannot work any prejudice to the defendant, becsuisc 
if the money alluded to was really received by the plaintiff 
on account of the defendant, the latter has another remedy 
by a cross action against the former. Upon this view of 
the circumstances this rule must be discharged. 


1828 * 

ViiPV«%/ 

Thom so ir 

e. 

AUstim. ~ 


(а) Peake’s N. P. C. 5. 

(б) 1 lisp. N. P. C. 14iJ. 


(f) 1 P. Wnis. 497'. Vidc//«r/ii«a 
V. Vanhatton, 2 Vern. 717. 

(d) 3 Ksp. N. P. C. 113. 
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Adam and Carter, contrS.—It is no answer lo the pre¬ 
sent application to say, that the defendant has another re¬ 
medy for the injury of which he complains, because if the 
learned Judge who rejected this evidence was mistaken in 
the course he took, the defendant is entitled to the remedy 
wdiich he now seeks at the hands of the Court, by enabling 
him at a new trial to establish the set-off of which he gave 
notice at the former trial, and which he was then prevented 
from proving by the rejection of the evidence in question, 
£ven if it can be considered that the communication in this 
case was in the nature of an offer to compromise, still it 
seems very doubtful whether the cases which have been 
dted would govern the present; for they were decided iq)on 
circamstances of a much stronger nature than are to be 
found here; and at least in the present case the evidence 
rejected included facts which ought to have been presented 
to the consideration of the Jury, and in the absence of 
which they could not fully and impartially judge of the 
merits of the case. But allowing tlie law as laid down 
on the other side to be correct, how does the present case 
fall within its operation? What is the essential and distin¬ 
guishing principle of an offer to compromise ? It is that 
the party so offering shall actually concede something; that 
be shall be ready to make some sacrifice; that be shall pro¬ 
pose to abate some part of what he considers his just claim 
for the purposes of peace and reconciliation. But what 
ere the facts here ? There is no concession made; «no sa¬ 
crifice submitted to; no abatement of claims proposed; the 
veiy utmost lengffi the plaintiff goes is the making a pro¬ 
posal to adopt a private instead of a public tribunal, and 
to bave his demand considered by an individual instead of 
a July* Upon these grounds it is clear that this evidence 
was improperly rejected, and therefore the defendant is en¬ 
titled to have this rule made absolute. 


Abbott, C. J.—-Upon the best consideration 1 have 
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been able to give to this case, I am of opinion that the 
mode in which the learned Judge, who tried this cause, left 
the point at issue tp the Jury, was not altogether correct; 
and therefore it is our duty to send it down for further in¬ 
quiry before another Jury. It^appears that tlie former part 
of the conversation to which the witness was a party, was 
received in evidence, and was so summed up to the Jury ; 
and that the latter part, which has been the subject of argu¬ 
ment to-day, was rejected. It is at all times a dangerous 
thing to admit a portion only of a conversation in evidence, 
because one part taken by itself may bear a very diderent 
construction, and have a very different tendency, to what 
would be produced if the whole were heard; for one part of 
a conversation will frequently serve to qualify and to CKplaiti 
the other* Upon this principle I tlrink the exclui^n of the 
<^vidence objected to at the trial was erroneous, and conse¬ 
quently the defendant should have another opportunity of 
submitting that evidence to the consideration of a Jury^ 

Bayley, J.—I am of the same opinion. It appears to 
me also, that the evidence rejected w'as not of Uiat nature 
which would bring it within the rule on which the objec¬ 
tion to it was founded. Tire conversation dmw not seem 
to me to have originated in any desire to compromise 
the dispute between the parties. The essence of an offer 
to comptombe is, that the party making that offer is willing 
to submit to a sacrifice, and to make a concession; but I 
eee no sign of any such inclination expressed by the plaintiff 
ta the conversation in question. 

Holboyd, J., concurred (a). 

Rule absolute. 
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(a) Best, J., was absent. 
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In bail by affi¬ 
davit, time will 
sot be given 
to amend a 
mi stale in the 
Jurat, occasion¬ 
ed by ihc error 
of the com- 
mtssicner in 
the csnntry, 
unies; the de¬ 
fendant pro- 
dncffi an tuffi- 
davitof merits. 


Burpobd V. Holloway. 

¥ * 


Chitty moved in the Bail Court for time to amend 
the jurat in bail by affidavit, and the question was, whether 
it was necessary to produce an affidavit of merits to entitle 
biin to the indulgence, it being suggested by the presiding 
Judge that an affidavit of merits was requisite. He urged, 
that this was not a case in which the Court had ever yet 
called upon a defendant to produce an affidavit of merits. 
This application to the indulgence of the Court became ne¬ 
cessary, not in consequence of any fault of the defendauit, but 
from a mistake on the part of the commissioner appointed 
to take affidavits in the country, in omitting to insert both 
names of the bail in the jurat, and therefore it would be ex¬ 
tremely hard to make the defendant suffer for an error to 
which he was not privy. 


Bayley, J. (the presiding Judge) said—That the Judges 
of this Court had, in consultation together, come to a de¬ 
termination not to grant time unless the party applying 
produced an affidavit of merits. He, therefore, desired it 
to be understood that time would not be given in ^Juture 
unless an affidavit of merits was produced. It might be 
true that the defendant was not personally privy to the mis¬ 
take in the jurat, but it was the duty of the attorney in the 
country, to see that the bail were duly acknowledged. In all 
other cases where the party applied for indulgence of this 
nature, the Court always imposed the condition of produc¬ 
ing an affidavit of merits as one of the terms upon which 
the indulgence was granted. Here the party sought in¬ 
dulgence, in consequence of an act of negligence which 
might easily have been avoided by proper care on the part of 
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the attorney, and therefore the rule applicable to other cases 
where an affidavit of merits was required, must be extended 
to a case of this description. 

, ’ Time refused. 


1833 . 


BuRVoao 

». 

HOLUtWAY. 


Best, J. laid down a similar rule on a former day in this 
Term, and suggested as the reason why the Court had come 
to this determination, that if the defendant bad merits he 
might swear to them, and if he had none, he ought to pay 
the debt or go to prison, anH take the beneht of the Insol¬ 
vent Act, instead of squandering his money in law expences 
and absorbing those means which ought to be divided 
amongst his cibditors {a), 

(a) The only inconvenience resulting from this wholesome rule is, 
that when the defendant is not prepared to justify, or his time for 
Jmtifying is out, he must now be rendered and biuled out again, under 
a fresh notice of justification. 


PiTTAM v» Foster, Norris, and Mart his Wife. ^edtuaday, 

* Feb. 5. 


Assumpsit upon a joint promissory note for 69/*, 
made^ by Benjamin Foster and Mary Norris, before her in¬ 
ter-marriage with the defendant Norris, who was joined for 
conformity. Breach, first, non-payment by Foster and Mary 
Norris whilst the latter was sole; and, second, by all the 
defendants since the marriage of Mr. and Mrs. Norris. 


Assumpsit 
upon a joint 
promissory 
note made by 
A. and B. 
whilst B. was 
sole, against 
A. B. and C. 
the husband of 
the latter who 


Plea, first, non assumpsit by Foster and Mary Norm; was^joined for 

second, non assumpsit infra sex annos by the same defeu- Plea, actio non 

accrevit infra 


•ex annos. Replication, that the cause of action arose within six years, and issue 
thereon ;—held, that an acknowledgment by A., within six years, that the debt was due, 
would not take the case out of the statute of Limitations, B. and C. being married 
at the time the acknowledgment was made. 
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dants; and, third, actio non accrevit infra sex annos, by all 
the defendants. On these pleas issue joined. At the 
trial before Holroydf J. at the last assizes for Northampton- 
shire, it appeared in evidence, that the note in question, 
which was dated 20th September, 1814, was given jointly 
by Foster and IV^s. Norris, his sister, whilst the latter was 
sole, to plaintiff, for money lent. To take the case out of the 
statute of Limitations the plaintiff’s attorney was examined, 
and he stated, that by the plaintiff’s direction he called 
the defaidant Foster, before action brought, to demand 
payment of the principal, and interest due upon the note. 
This M^as six years after the marriage of Mr. and Mrs. Nop- 
ns. When he saw Foster, the latter said he should have 
nothing to do wdtli the note ; that his sister had all the pro¬ 
perty of their father, and that the plaintiff might look to 
her for payment. It was contended at the trial on the part 
of the defendants, that this was not sufficient evidence to 
take the case out of the statute, but the learned Judge said, 
if the Jury were satisfied that what Foster had said, was 
an acknowledgment that the money was not paid, in his 
opinion it would be sufficient to take the case out of the 
statute, and the law would imply a promise, which would 
be bitiding upon all the defendants and entitle the plaintiff 
to a verdict. It was then objected, that, supposing the ac¬ 
knowledgment of Foster w ould take the case out of the 
statute, with respect to him, still that would not bind the 
defendants Norris and his wife; for admitting that the ac¬ 
knowledgment of one joint contractor would be the acknow¬ 
ledgment of both in law, still after the marriage of Mrs. 
Nonis, her acknowledgment so implied, would not bind her 
husband, and as there w'ere no counts in the declaration, 
laying promises by die defendants after the inter-marriage 
of Norris and his wife, the acknowledgment by Foster would 
not support the action upon these pleadings. The learned 
Judge said he would save this point with liberty to the 
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defendarlts to ijiove to enter a nonsuit or obtain a new 
trial, and the plaintiff bad a verdict. 

G. Marriott accordingly moved in Michaelmas Term for, 
and obtained a rule nisi to enter a nonsuit or for a new trial, 
upon this objection. * 

Reader and Adams now shewed cause against the rule. 
The declaration in this case is certainly founded upon a pro¬ 
mise made by Foster and Mrs. Norris, whilst the latter was 
sole, and there are no counts upon promises subsequent to 
the marriage, but if the plaintiff is not to be tied down to 
the strict' language of the declaration, the objection taken 
to the plaintiff’s right of recovering is not available. Ad¬ 
mitting that there is no count in the declaration laying a 
promise subsequent to the marriage, and that the declara¬ 
tion goes upon a promise prior to the marriage, still the 
latter must be considered as an immaterial allegation. The 
action is against two makers of a joint promissory note, 
and the husband of one is only joined for conformity. It 
is a clear rule of law that the admission of one of several 
makers of a promissory note would be good against all, and 
therefore the acknowledgment of Foster, within six years, 
that the note was not paid, would be an implied acknowledg¬ 
ment by Mrs. Norris, supposing she remained single. The 
allegation upon the face of the declaration, that the promise 
was made by Mrs. Norris whilst sole is quite immaterial, 
and may b^ treated as surplusage, because it cannot be dis¬ 
puted that the admission of Foster of his liability would 
take the case out of the statute as against her, as the co¬ 
maker of the note, and of course agmnst any other person 
interested through her. Tliis case is perfectly distinguish¬ 
able from Sarell Wine {a), which was an action brought 
by an administrator upon a promise made after the death of 
the intestate, and there the Court held, that though the 

(a) ;i Eait, 409. 
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lif^ise WAS made w^hin six years after the death of the 
ioteatate, if would not support the action. But here all 
^ parties are in existence; there the promise was after the 
party was dead. The fact of the marriage of one of the 
^bfendants does not alter the legal relation of the parties. 
An admission which would affect Mrs. Norris whilst single 
would affect her husband after the marriage, because he 
marries her with all her liabilities. Undoubtedly this is an 
entirely new case; but still it is to be classed under that head 
©f cases where it has been held, that if there is an admission 
by one joint contractor, it binds both; and the only diffi¬ 
culty is, whether if one of two joint makers of a promissory 
note marries, and the other makes a promise, the effect 
of that promise sliall be defeated by the fact of mar¬ 
riage. To hold that an acknowledgment by the husband is 
also necessary, would be going a great length, and would 
be contrary to the justice of the case. The case of Whit- 
tomb V. Whiting (a) is an authority for shewing that the 
acknowledgment of one of several drawers of a joint and 
several promissory note, takes the case out of the statute 
of limitatious as against the others, and may be given in 
evidence in a several action agmnst any of the others. Now 
ffie only circumstance which distinguishes this case from that, 
is, that a marriage has taken place between one of the 
makers of the note and a third person. But for the marriage 
the wife would be made liable by the admission of her co¬ 
contractor, but there steems to be no good reason why she 
should not be still affected by such an admission; and if she 
would be affected, her husband through her must likewise 
be affected, because he takes her to wife with all her liabi¬ 
lities. One of those liabilities is the circumstance of her 
being, tlie joint maker of this note. She, it cannot be 
doubted, would be bound if she bad not been married; nei¬ 
ther can it be doubted, that if she survived her husband, and 
the note remained still unpaid, her liability would continue, 

(a) Doug. G31. 
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even saj^po^ng he^r coverture s6s{»eiiddd her Ikbilily in tiie IgiSi, 
interim. What then is there in this case to prevent the 
other two defendants Jt>eing affected by the acknowledgment 
of the de^dkfit ToSter i The marriage of one of the 
makers of the note cannot suspend the right of 
agaiiist i}er«> nor discharge her hnsband^s liability^ because 
he is quasi one of the makers of the note. He is joined in 
the action simply for conformity, and therefore this casCi in 
point of sense and law is not at all different from the or¬ 
dinary case, where a husband becomes liable for a debt 
contracted by the wife dum sola. This case is not to be 
governed by the technical rules of pleading; the question 
being, whether this allegation as to the circumstances under 
which the promise was made is not immaterial, and may 
not be treated as surplusage. If, indeed, the promise was 
alleged to have been made by the husband, it might be 
open to objection, but being stated to be a promise made 
by Foster as one of the joint makers of the note with Non- 
riVs wife, the case does not come within the rule which 
exempts a husband from the operation of a promise mad^ 
by a wife after matriage. 

G. Marriott contnl, in support of the rule. The defen¬ 
dants have no interest in disputing flie general proposition, 
that an acknowledgment by one joint contractor will take 
the case out of the statute of Limitations, in an action 
against two or more joint contractors. But that doctrine 
must be taken with this limitation, namely, that the imphecl 
promise which the admission of one joint contractor raises 
against another, can only avail where the other party agaittst 
whom the implied promise is to have effect, is capable Of 
making an express promise. If the party is inc^qmble of 
making an express promise, he or she must, be held in¬ 
capable of being bound by an implied one, and d fortiori, 
of binding another. Applying this rule to Hie present (^se 

VOL- 11. A A 
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it caiifiot b« doubted that Mrs. Norris could not bind her 
husband, by an express promise on her part, and conse¬ 
quently she could not bind him by aq implied promise. It 
follows then from the form of these pleadings, and more 
par^cularly witli reference to the replication, which takes 
issue upon a promise made by the wife within six years, 
and there being no counts upon promises made after the 
marriage, that this action cannot be supported. 

TJie Court, upon this stopped him. 

Abbott, C. J.—I am of opinion that this action cannot 
be supported. The declaration is upon a promise alleged 
to have been made by Foster and Mary Norris before her 
intermarriage. cannot consider that as an iminaterial alle¬ 
gation, in the w'ay in which it has been considered in argu- 
ment, because it is clear that a promise made by Mary Norris, 
express or implied, would not, after marriage, be suflicient 
to sustain this action. The question is, w'hether a promise 
made within six years, is to be considered with reference 
to the time when the cause of action originally acc rued, as a 
substantive promise in itself, or whether it draws to its own 
date the promise originally made. If the promise made w ithin 
six years will draw' down to its own dale (he oiiginal date, 
the argument for the plaintiff w ould be right, but if not 
it will be w'rong. In cases in which it has been attempted 
to apply the statute of limitations to an action of trespass, 
by proving an acknowledgment w ithin the period of time 
limited, several cases have occurred, in which Lord T//e«- 
horough has recognized a distinction between the case of as¬ 
sumpsit and trespass. In the one, the acknowledgment of 
the debt is evidence of a fresh promise, but in the other, as no 
injury liad been done to the plaintiff after the time for biing- 
ing tlie action had elapsed, the two cases were mainly dis¬ 
tinguishable. Now, if the subsequent promise will refer 
back and draw to its own date the antecedent jiromise, then. 
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suppose an action brought by an executor or administrator, 1B23. 

declaring upon a promise made to the intestate, or to the 

testator, proof of a promise made to the executor himself, r. 

* ¥'osxer. 

would, upon that supposition, sttstain the allegation in the 

declaration founded upon a promise made to the testatcy or 
intestate, yet the contrary has been decided several times. 

This was expressly decided in Green v. Crane (a). That 
case has been followed np by several other cases, and one 
of the latest is that of Ward v. Hughes. But there are 
other cases which it is not necessary to allude to. These 
authorities are sufficient to satisfy my mind, that the allega¬ 
tion of a promise made before the marriage is material in 
the present case, and that the promise after the marriage 
w'ill not sustain the declaration. Hiere may be great diffi¬ 
culty viliere there are several joint makers of a promissory 
note, in taking the case out of the statute of Limitations, 
wlierc one of the makers happens to be married at the 
time tire first promise is made, but I cannot, on' account 
of such difficulty, break in upon a principle of law w'hich 
has been long established ; because it must be remembered 
that wherever a difficulty of this nature does occur, it ralist 
be considered as arising from the fault of the creditor in 
not taking steps to prevent the operation of tlie statute 
of Limitations. 

Bayi.ey, ,J. —The statute of Limitations is a statute of 
repose, and not to be defeated in its operation by slight 
evidence. Tliis declaration is framed upon a promise made 
before the marriage of one of the defendants. The plea is, 
that the cause of action did not accrue within six years, the 
Cause of action being the promise made before the raamage. 

'I'he plaintiff replies that the cause of action did accrue 
within six years. It is a elear rule of pleading that the 
replication must support and fortify the declaration. Now, 

(«) 2 Ld. Raym. 1101. 6MfHl. 309. 1 Salk. 2 C. 
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doe9 the replication support the promise alleg^ in the 
declaration ? The declaration alleges a promise made be¬ 
fore the marriage; then does evidei\ce of a promise made 
after the marriage support an allegation of promise made 
before marriage ? I apprehend it clearly does not, and there¬ 
fore cadit q/Uaestio. All the authorities applicable to the 
present case are in point. In addition to those which have 
already been alluded to, there is a case which was decided 
in this Court, in Trinity^ 1818, of Manlon v. Sculthorpe, 
which was an action brought by an executor upon a pro¬ 
mise made to the testator, to which the plea was, actio non 
accrevit infra sex annos, to which there was a replication, 
that the cause of action did accrue within six years, and 
proof was given of an acknowledgment to the executor. 
It was contended, that as the acknowledgment was evidence 
that the debt remained unpaid, it w'ould be sudicient to 
sustain the allegation of a promise made to the testator, 
but the Court said it was no such thing, because the pro¬ 
mise proved w'as out of the issue, wliicb was upon a promise 
made to the testator. So, in this case the evidence relied 
upon is out of the issue. The promise which the pluiuLiff 
gave in evidence, was an acknowledgment by one of the 
joint makers of the note after the other was married. 
Though that nnglit support a cause of aclion upon a new 
promise, yet it was not admissible in evidence on this issue. 
It was on that ground the Court decided in favour of the 
defendant in the case 1 have meutioued, and on the same 
ground I think we are bound to decide in favour of the 
defendant in this case. 


Holroyd, J.—1 am of opinion that the case is not 
taken out of the statute of Limitations, inasmuch as the 
evidence of llie fresh promise, was not within the terms of 
die issue. The issue is not upon a promise made by tjie 
three defendants, but upon one made by two of them. The 
promise alleged in the declaration is hy Foster and the w ife 
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of the other defendant* dum sola. Therefore proof of an 1823. 
acknowledgment by Foster, one of the joint contractors 
after the marriage, .will not support a promise alleged to Pittam 
have been made by the wife before marriage. The promise Foster. 
given in evidence is very different from that declared upon. 

Tliere can be no doubt that the promise of a feme covert 
cannot bind her husband after the statute of Limitations 
has run, if made after the marriage. Certainly, a promise 
made by the wife dum sola, would survive after the death 
of her husband. Whether an actual promise made by the 
husband in a case of this description would or would not 
be binding, it is unnecessary to decide, because there are no 
counts in the declaration upon a promise made after the 
marriage. The action, upon a promise made by the wife 
dum sola, is brought against the husband, only because the 
law assumes it to be bis promise. The sole issue in this 
case is, whether a cause of action has accrued within six 
years. Jtvras proved that this woman liad been married 
above six years, and therefore the acknowledgment by Foster 
afterwards, assuming it to be binding as an implied promise 
on the joint contractor, could not be considered as a pro¬ 
mise by the wife dum sola within six years, for she had been 
married for six years; and even if she had not, still I think 
this action could not be supported, there being no counts 
upon promises after the marriage. 1 think the case of 
Green v. Crane is decisive of the present question. 1 know 
there have been some cases in which it is said, where 
sometiiing has been done to take the case out of the statute 
of Limitations, the party is bound to declare upon the sub¬ 
sequent promise, as for instance, in the case of a condi¬ 
tional promise, where the action is biought as if it w’as 
an original promise, lii cases of this description, a fresh 
promise in law might arise, when the condition has been 
performed, because, until the condition has been pei forlm- 
ed, the promise is not considered absolute. How far 
cases of that description would be applicable to the cou- 
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sideration of this case, so as to bind all these parties, it is 
unnecessary to determine, because the record must have 
been differently framed; but I doubt very much whether it 
could be framed in any way so as to meet the di6Scttlties 
which this case presents ; but the issue here is, whetlier, 
with reference to the cause of action stated in the declara¬ 
tion, there was a promise within six years. There being 
no promise within six years to support the cause of action 
so stated, I think the plaintiff’ cannot recover. 

Bkst, J.—At the time when the case of Whitcomb v. 
Whiting (a) was decided, the Courts of IVestminster Hall 
M ere in the habit of putting a more liberal interpretation upon 
the statute of Limitations than in more modern times; for, 
at that period many circumstances were held to be sufficient 
to take a case out of the statute, which would nut now be 
allowed. It was the opinion of the Court then, that a 
promise made by one joint maker of a promissory note 
would be the promise of both. If the promise made by 
one is to set up the original promise of the other, and that 
doctrine is to be taken strictly in modern times, the case 
which is to be brought wilhiii it, iniiit, I apprehend, be 
clearly and distinctly made out. In principle it does seem 
hard to make the promise of one, the promise of two, after 
the statute of Limitations has run. i low ever, it is not for 
me to give any express opinion on the present occasion to 
impugn the authority of that decision. The doctrine there laid 
down, has, however, received some limitation in the case 
of Morris v. Norfolk (Jf), because there it was held, that 
to support the cause of actiou after the statute has run, the 
promise must be b} both. Now, here there is no cause of 
action proved w’ithin six years, because the implied promise 
by the wife was not until after the marriage, butVe cannot 
give effect to such a promise because the law will not allow 

(o) Doug. 651. (ft) 1 Taunt. 212. 
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her to bind her husband, Ttiis is a further limitation upon 
the doctrine established in the case in Douglas, and takes 
it out of the rule there laid down. And 1 think we ought 
in this case^ to put a further limitation upon it by holding 
that this action is not maintainable. 

Rule absolute for a nonsuit. 
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Doe, on the several Demises of David Jones, Gent., i’Viiifly, 
and of David Jones, Gent, and Jane his Wife, in 
Right of the said Jane, and David Jones, La¬ 
bourer, 17. Hugh Jones, Gent. 


Ej FX'' 


TMENT for the moiety of certain lands, lene- Discontinn- 
ments, and premises, called Ddoynant, in the parish of bc^^ciraiturby 
Dencarres:, in the county of Caermarthen. The first count ? 

° ■' IS tenant in 


Stated a demise by David Jones, gent; the second, by i" povses- 
David Jones, gent, and ./«//?, his wife; and the third, by time he does 
David Jones, labourer. Plea, Not Guilty, and issue thereon. leiile. 


At the trial before llayleu, J., at the last Lent Assizes for the ! ihen - 

. ‘ ‘ fore, where- a 

county of lierejord, the case, on the part of the lessor of marriage set- 
the plaintiff, Avas this:—15y marriage settlement of Tho~ voyed"air"!- 
mas Evan and Martha John, bearing date 6th February, *‘**‘-' 

” tecs in till t 

1777> Evan Samuel, and Catherine his wife, by lease and fnr tlio joint 
release, granted the entirety of the estate in question to IVil- im^wife, an ! ** 
Ham David, and Vjvan William, to hold to them, and the 
survivor, and his heirs, to the use of the grantors for their n»«»indei t» 

the use of 
the triistcf's 

anil their heirs, for the joint lives of A . and his wife, and the life of the snnivor, to 
preserve eontingont reniaiTiilerb ; re,maind€r lo the use of one of the trustees, iii-s e\i*- 
«nitoi<8 and administrators, for live, hundred years, to raise a sum of iiionry for tlie 
younger e.liikircn of the marriage, by sale or niortgiige of the estate; remainder to tlie 
use of the heirs of the body of yl., begotten on the body of his wife; and rciri.iinder 
to tlie use of his heirs and assigns forever; and A ., during the contiiniance of Jii# 
life estate, granted a lease of the estate for three lives, with livery of Seisin lo B .— iield, 
that this did not work a ciiscontuiuancc of the settlement in tail, the interniediate eslatu 
to the trustees being vested. 
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remainder to the use of the said Thomas T^pan anti 
Martha John, for their Joint lives, and the life of the suiw 
vivor; .remainder to the use of th^ said WiUiam Dstaid 
and his heirs, for the joint lives of the amd Thomas Eva» 
and Martha John, and the survivor to preserve contingent 
remainders; reinaiuder to the use of the said William David, 
his executors and adiiiinistrators, for five hundred years ^ 
remainder to the use of the heirs of the body of the said 
Thomas Evan, on the body of the said Martha, his intended 
wife, to be begotten; remainder to the use of the said 
Jhomes Evan, liis heirs and assigns, for ever. Tlie term of 
five hundred years created by this settlement was declared 
to be for raising, by sale or mortgage, 40/. for the younger 
child or cliildren of the marriage. Evan Samuel died in 
1777, and Catherine, his wile, in 17B(i. Martha the wife 
of Ihomas Evan died before Mai/, 1811, having had by her 
said husband Thomas Evan only two children, namely, Jane, 
who married the lessor of the plnlntifi' David Jones, and 
Margaret, who married the defendant Hugh Jones. Thomas 
Evan died in March, 1817; his daughter Jane survived him, 
and is still living; his daughter ili«rgare^ died before him, 
leaving two children by her said husband the defendant 
Hugh Jones. David Jones, labourer, was the administrator 
de bonis non and personal representative of William David, 
the trustee, for the teim of oOO years. To this case the 
answer, o» the part of the defendant, in the first instance, 
was, that he was entitled to the possession of the premises 
by yirtue of a lease granted to him by Thomas Evan, as- 
tenant in tail, pursuant to the statute 32 Hen. 8. c. 28; and 
a lease was proved, dated 6t\\ Mat/, ISI\. To this lease 
two objections were taken on the part of tlie lessor of the 
plaiiltidT, first, that the lands demised bad not (within the 
words of the statute) been “ most commonly let to farm or 
occupied by the farmers thereof for the space of twenty 
years next before tlie lease madeand, secondly, tliat the 
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rent was n6t (within th« words of the statute) reserved " to 
the 1 lessor and hu heirs to whom the reversion should a|i* 
pertain/* the rent reserjred being made subject to a dediie* 
tion of 2/. 10s. a year by way of annuity in fee to the wife 
of the said defendant Hugh JoneSf according to the provi¬ 
sions of a former deed of 2d June, 1800. The learned 
Judge held the last objection to be valid. It was tlien con¬ 
tended on bdialf of the defendant, that although the lease 
were void as not having been made conformably to the sta¬ 
tute, yet as livery of seisin was given upon it, such lease 
with the livery of seisin, operated as a discontinuance, and 
that the lessor of the plaintiff could not therefore recover 
in ejectment, but must have recourse to a proceeding by 
formedon. The learned Judge inclined to think that it wa« 
a discontinuance; and therefore directed a nonsuit, with 
liberty to move to set it aside and enter a verdict for the 
lessor of the plaintid*. 


1823 . 

Doe 

*. 

JoKBa. 


Russell (wdili whom was McMahon), in Easter Tenii last 
moved accordingly, and conlended, that there was no dis¬ 
continuance, inasmuch as Thomas Evan was not such a 
tenant in tail as could make a discontinuance, he not being 
seised of an estate tail in possession, but in remainder only^ 
in consequence of the interposed estate of William David, 
the trustee, to preserve contingent remainders. He stated 
it as an established principle, that no person can create a 
discontinuance who is not in the actual possession of the 
estate tail by force of the intail, and that a person seised of 
an estate tail only in remainder, cannot make a discontintt- 
ance. Peck v. CliauncU{a), Driver, dem. Burton v. Hussey 
and others {b). Cruise, Fines, 333. And it is clear tbat the 
estate to a trustee to preserve contingent remainders is a 
vested estate, and must have the same effect as if it were 
limited to any person not as a trustee; for courts of law 
cannot take notice of trusts charged upon legal estates. 
(«r) Cro. Eliz. 827, 828. (6) t H. BI. 269. 
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Cguhon v. Couhon (a), Hodgson and Wife v. Ambrose (b), 
and Measwe v. Gee (c). Upon the authority of these 
cases the Court granted a rule nisi. • 


W, JS. Taunton, Sir William Owen, Bart., and H. f. 
Richards, now shewed cause against the rule. Ejeclmcut 
cannot be maintained in this case; and if the lessor of the 
plaintiif has any remedy, it is in formedon. The lease for 
three lives granted by Thomas Evan, wdtli livery of seisin 
to the defendant, is a discontinuance of the estate tail, and 
will operate to destroy not only any right of entry which the 
reinainder-irien might have, but also to disconlitiue the 
term of 500 years, as well as to dtfeat tlic entry of tlie heir. 
Supposing the lease, with livery of seisin, does not afford 
sudicient ground for presuming that the term of 500 years 
has been surrendered or satisfied, still if the lease be a dis¬ 
continuance at all, it will have the eflect above-mentioned. 
In point of law, perhaps, the estate tad in remainder would 
not vest until after the end of the term, so as to give the 
legal seisin to Thomas Evan ; but the argument for the 
defendant is, that the life estate to Thomas Evan is merged 
in the subsequent limitation to the heirs of the body. 
Independently of the objection arising from the circum¬ 
stance that the surrender of the term must be presumed, 
this difficulty will occur in holding that the estate limited 
to the trustees for preserving contingent remainders, is to 
take effect as a vested estate, namely, that William David, 
to whom this term is limited, happens, by a strange blunder, 
to be one of the very trustees to preserve contingent re¬ 
mainders. So that if the trustees for preserving contingent 
remainders take, in this case, a vested estate in rcmaindci, 
William David, being one of those trustees, will be in¬ 
capable of taking the term limited to him, and the fee- 
simple also, inasmuch as the fee-simple and the term caii- 

(а) 2 Stra. 1165. S. C. 2 Atk. 246. (c) 5 Barn. A Aid. 910. 

(б) Hong. 3:50. 
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not unite in the same person at one and the same time. 
It is not necessary that a person should be seised as tenant 
in tail at the time the discontinuance is created; it is suffi¬ 
cient that he be tenant in tail. Co. Lit. 339 sec. 637. 
The lease for three lives with livery of seisin in this case 
operates as a discontinuance, so long at least as the lives 
are in existence; and if it be a discontinuance at all, it ap¬ 
plies as well to the term as to the other incidents of the 
settlement. 7'he case of Cohort v. Cohort certainly seems 
to be an authority against the defendant; but in more in¬ 
stances than one Lord Hardwicke was dissatisfied with the 
certificate sent by this Court in that case into Chancery (a). 
In support of the present case. Hooker v. Hooker (b) seems 
an authority ; for there it w'as held, that where a remainder 
in tail or fee, comes to, or descends on tenant for life, either 
by his own act, or the operation of law, the two estates 
are so consolidated, that it should seem the intermediate 
contingent estates are destroyed ; or if they do open on the 
contingencies happening, they are suspended until that time. 
l,4bbott, C. J. In that case there was no intermediate vested 
remainder interposing to prevent the union ; but here there 
are trustees to preserve contingent remainders, and, if it 
is imagiiMid that Hooker v. Hooker is an authority to govern 
the present case, it will remove altogether the necessity 
wliicli conveyancers have felt of interposing trustees to pre¬ 
serve contingent remainders.] It may be a matter of doubt 
whether such a limitation to trustees to preserve contingent 
remainders, as is found in this case, is any thing more 
itself than a contingent remainder; because the event 
upon which it is to take effect may never happen. ITie 
estate is limited in the first instance to Thomas Evan and 
Martha his wife, for their joint lives and the life of the sur¬ 
vivor; then there is a remainder limited to Witliam Havid\ 
but for what purpose ? Why, to preserve contingent re- 
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(rt) See the note to the report of CoUoh v. Colson, i Atk. 261. 
(fe) Cas. Temp. Hardw. is. 
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matnders; bat for what time i Why, for and during the 
Kves of the former tenants fof life. Putting the case sim- 
it is this: here is an estate for*life to with re¬ 
mainder to B.f for and during the life of Tliat would 
convey no interest whatever to B., because he is not to take 
until is dead, and then he will take nothing; conse¬ 
quently the limitation to preserve contingent remainders may 
never take effect, unless the tenant for life does some act 
by which he works a forfeiture, or his estate be otherwise 
determined in his own life-time. What then is there to 
prevent the two interests in tliis case, tenancy for life and 
tenancy in tail, uniting together, according to the rule in 
Shelleys case (a) ? The interposition of trustees here docs 
not prevent the union of interests. For this Hooker v. 
Hooker {b) is an authority, and therefore, first, according 
to the rule in Sltella/s case, these two estates may unite 
together by reason of the trusts limited to IVillidm Havid 
not being vested interests, but coiilingcnt, upon tlic «lef 
termination of the estate for life, which merges in the sub¬ 
sequent limitation to the heirs of the body; and, second, 
the lease for lives, with livery of seisin, operates as a dis¬ 
continuance, producing all the consequences flowing from 
such an operation. They citetl Hodgson v. mb rose (c), 

Co. Lit. 333 a., and Brorens case(r/). 

Russell, contrd, was stopt by the Court. 

Abbott, C. J.—lam of opinion that the rule in this 
case must be made absolute. The question is, whether llie 
lease for three lives, granted to the defendant, with livery 
of seisin, w'orks what the law calls a discontinuance, the 
grantor being at the time tenant for life with remainder to 
himself in tail. Two points have been made in argument, 
both bf which I think are decided by the cases cited when 

(a) 1 Rep. 93. (c) Dong. .337. 

(1>) CaH. Temp. Hard w. 13. See (d) 3 Rep. 51. 

Vent. 306. and Sir T. Jones, 76, 77. 
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the rule nisi was granted j first, that 'Thoftias Evan^s estate 
for life merged by reason of the subsequent limitation to 
the heirs of his body ; and, second, that the lease for lives, 
with livery of seisin,'works a discontinuance notwithstand¬ 
ing the intermediate devise to trustees to preserve contin¬ 
gent remainders. Upon the first question, I think the case 
of Cohort V. Colson {a) is directly in point, and is not dis¬ 
tinguishable from the present. There an estate for life was 
given to Robert Colson, with a devise to Isabell his daugh¬ 
ter, and to Ralph Robinson and their heirs, for and during 
the life of Robert Colson, and the certificate sent by the 
.fudges of this Court was to the follow'ing effect:—** We 
are of opinion, that by reason of the remainder interposing 
between the devise to Robert for life, and the subsequent 
limitation to the heirs of his body, the said Robert took an 
estate for life, not merged by the devise to the heirs of his 
body, but by that devise an estate tail in remainder vested in 

the said Robert.” That is precisely tin# case. It is said 

that Lord Ilardwicke was not satisfied with the certificate 
given in Colson v. Colson ; but that case is quoted in 
Mr. Fearne’s Essay on Coiitiugeiit Remainders, as giving 
the rule upon such questions. The rule collected from that 
case is, that a person to whom an estate for life is expressly 
limited, with remainder to trustees to preserve contingent 
remainders, and remainder to the heirs of the body of the 
person taking the estate for life, takes an estate tail in re¬ 
mainder, and his estate for life does not merge in the sub¬ 

sequent limitation to the heirs of his body, llie later au¬ 
thority upon this subject is Measure v. Gee (jb), which I 
thiuk is equally decisive. In that case a testator devised 
certain estates to his daughter for life, and after her decea#eL 
to her son John Tatam, an infant, for life, and after the 
determination of that estate by forfeiture or otherwise, to 
trustees, to preserve contingent remainders, but to permit 
John Tatam to receive tlie profits during his life, and after 

(«) 2 Atk. 260. (b) bB.Sc A. 910. 
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tlic decease of John Taianiy to the heirs of his body for 
ever, with a devise over in case of the failure of his issue. 
The question for the opinion of Jthe Court was, whether 
John Tatanif the son, took an estate tail in remainder in the 
estate and premises in question, under and by virtue of his 
grandfather’s will; and the Court held, that he took an 
estate in remainder. Upon the authority of these cases, it 
is quite clear that Thomas Evan took an estate tail in re¬ 
mainder. Then the second question is, whether an estate 
tail in remainder can be discontinued before it vests. Upon 
this point die case of Peck v. Channel (a) is quite decisive; 
for there it is said, ** that he who hath a remainder in tail, 
or a reversion in tail, expectant upon an estate for life, and 
levies a fine by himself, or joins with the tenant for life in 
the fine, this is not any discontinuance, but passclh only 
that which he might lawfully grant, and none shall make a 
discontinuance but he who is seised of an estate tail in pos- 
SESSION. Lit. 616. Tiierefofe, if a conveyance had been 
executed, although the tenant for life was a different person 
from the tenant in remainder, yet the tenant for life could 
not have joined the remainder-man in the conveyance. These 
are authorities against both points, and consequently this 
rule must be made absolute. 


Bavley, .1- —I am of the same opinion. A discontinu¬ 
ance can only be created by a person who is tenant in tail 
in possession at the time when he does the act to defeat the 
settlement. Discontinuance of an estate tail has the effect 
of working the worst species of wrong that can be, because 
it destroys all remedy by entry, all right to mesne profits, 
and gives to the party aggrieved, whether issue in tail or re¬ 
mainder, a remedy by formedon only. We ought therefore 
to attend' carefully to the authorities before we say that 'a 
particular act creates a discontinuance. Looking to all the 
authorities upon this subject, 1 believe it will be found that 

(rt) Cro. Eliz. 828. 
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no act will create a discontinuance, unless it be the act of 
tenant in tail in possession. Many authorities have decided, 
tiiat if tenant in tail bargains to sell bis estate to a man 
and his heirs, by which he crt atcs a fee, and lie afterwards 
levies a fine come ceo, &c., that creates no discontinuance. 
So if he levies a fine without proclamations, having granted 
away the estate tail before the fine is levied, which may be 
considered as a base fee, by a species of conveyance not now 
iimt h in use, but not being in possession of the estate tail 
when tlie fine is levied, that does not make a discontinu¬ 
ance. I take the rule to be, that the party must be tenant 
in tail in possession at the time when the fine is levied. 
Now', w'as Thomas Evan tenant in tail in possession, at the 
time when lie granted the lease to the defendant ? It is 
argued that he was, because the first estate given to him 
being an estate for life, with remainder to the heirs of his 
body, both estates unite. They do unite to a certain extent, 
but only so as to make him tenant for life with a distant re¬ 
mainder to himself in tail; so that the issue would take not 
by purchase but by descent. Still, however, the intervention 
of the estate of the trustee would, according to all the au¬ 
thorities, be a vested interest, taking ellect before the estate 
tail in remainder, and thereby preventing the union con¬ 
tended for. It is said to be doubtful whether the limita¬ 
tion to the trustee, to preserve contingent remainders, is, 
under the circumstances of this case, any thing more than a 
contingent remaindt'r. This, I believe, is the first time it 
was ever argued that a limitation to trustees to preserve 
contingent remainders, was itself a contingent remainder. 
It does not follow that because the remainder is not in 
possession, it is therefore contingent, for it may still be 
a vested remainder, and so the authorities are. But I 
think Colson v. Colson is decisive of the question, whether 
the life estate here merges in the estate tail. There is, 
however, another authority for shewing, that if tenant for 
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life, with remainder in tail, joins in levying a 6ne, that will 
not work a discontinuance; Hredojt's case («). In that case 
there was a fine levied by tenant for, life, with remainder in 
tail, but the Court held that no discontinuance was worked. 
If, indeed, the fine had been levied by tenant in tail in pos¬ 
session, it would have created a discontinuance; but what 
does the Court say in that case f The fine levied by tenant 
for life with remainder in tail, works no discontinuance, 
because there, the freehold passes from tenant for life only, 
and the remainder passes from the remaindor-mau in tail, 
by- way of grant j and therefore livery of seisin is considered 
as the act of the tenant for life, and tenant for life only. 
So here, Thomas Evan who grants livery of seisin is only 
tenant for life, so far as the livery is concerned, and the re¬ 
mainder, if he levied a fine, would only pass by way of grant. 
Tor these reasons, 1 am of opinion that a lease for lives, w ith 
livery of seisin, granted by a pcrvson who is tenant for life, 
with remainder in tail, not in possession, does not work a 
discontinuance so as to destroy the right of entry, and defeat 
ejectment. 


Holroyi), J.—I am of opinion that the case of Peek v. 
(Ihannell goes directly to shew^ that in onlei to create a dis¬ 
continuance, the act which is to have that efh ct must be 
done by tenant in tail in possession. It has been argued 
in tbe present case that at the time when the act was clone, 
which, it is insisted, has the effect of working a discontinu¬ 
ance, the party, by reason of the unity of tlie life estate, 
and the tenancy in tail in remainder, must be considered as 
tenant in tail in possession. The case of Colson v. Colson, 
appears to me to decide the very contrary. Jt is a clear 
rule of law, wath respect to conveyances as well as wills, 
that if aih estate for life is given to an ancestor, and by the 
same iustrumeiit an estate is given to the heiis of his body, 
so as to give a descendible estate, tbe lieijs^do not take an 

(a) 1 Rep. 76. 
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estate themselves, but the iustrmnent operates byway of 
limitation, and the estate goes first to the ancestor, as an 
estate tail in him, insteati of an estate limited by purcliasc to 
tlie issue. In the case, where an estate for life is given to 
a man, and in the same convoyatice, after other contingent 
eslalt;s, an estate is given to his issue; until the contingen¬ 
cies have happened', tliere is no intermediate estate between, 
for they have no existence, and there is no possibility of their 
having existence until they have become vested interests; and 
therefore, in tlic case where estates are to depend uj)on con¬ 
tingencies, and thereby become what arc correctly called coji- 
tiiigeiit estates, tmlil those estates arise, there is nothing be¬ 
tween the estate for life and the limitation to the lieirs of the 
l) 0 ( 1 y, to prevent a complete coalescence, and make at once an 
estate tail instead of an estate for life, with rcrnaiiidcr in tail. 
But lunc there is an intermediate particular vested estate 
in trustees, to preserve contingent remainders ; and there¬ 
fore, in this case the general rule of law to which 1 have 
advcjted, docs not apply so as toconveit the estate for life 
in the ancestor into an immediate estate tail, but it ojieratcs 
in this way:—He takes the estate for life with specific 
lenuiindcrs, wliich are vested by the settlement in trustees, 
with remainder to himself in tail, instead of an estate by 
purchase to the issue. That being the case, the lease for 
lives granted by Thomas Evau, who was tenant for life only 
in possession, does not work a discontinuance so as to de¬ 
feat the intermediate vested estates in remainder. As far 
as the subsequent remainders arc concerned, his act, siij>pos- 
ing he had given livery of seisin in fee, would only operate to 
d<jstroy his owm life estate, but all the estates in remainder 
in succession, would be let in one after the other. Tliis 
act cannot prejudice the liglils of the intermediate takers. 
It appears to mo, therefore, that to enable the parly to 
create a discontinuance, he must be tenant in tail in posses¬ 
sion. Ihomas Evan did not answer that desciiplioii; he 
was merely tenant for life with an ultimate icinaindcr, after 
VOL. 11. 
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intermediate remainders which were vested, and conse.- 
quently his lease for lives with livery of seisin, did not work 
a discontinuance. 


Best, J.—The doctrine of discontinuance is entitled to 
no encouragement, inasmuch as it drives parties to the 
more circuitous process by formedon to assert their rights, 
instead of ejectment. The cases which have been referred 
to by my Lord Chief Justice, are quite decisive of this 
question. I cannot comprehend how an estate can be dis¬ 
continued which never begun. Here the estate tail in re¬ 
mainder had never taken effect. The cases which have 
been cited in argument for the defendant, are cases where 
the estate for life and the estate tail might have been united, 
because there was no intermediate estate between them to 
prevent the union ; but here there is an intermediate estate, 
which absolutely prevents the coalition. In Colson v. Colson, 
the interposition of an intermediate estate, shews that it 
was the intention of the testator that the life estate, and the 
estate in remainder in tail should not unite. That case is 
precisely in point with the present. The case of Measure v. 
Gee shews, that in consequence of tlie intermediate estate 
to trustees to preserve contingent remainders, the estate to 
John Tatam was not a vested estate, but an estate tail in 
remainder; and the case of Peck v. Channel, is decisive to 
shew tliat any act done by the tenant in tail, not iu posses¬ 
sion, though he joins with the tenant for life, will not 
create a discontinuance. Here there is an intermediate 
estate, which prevented the tenant for life from being seised 
as tenant in tail in remainder in possession, and consequently 
the tw'o estates could not unite to effect a discontinuance. 


Rule absolute. 
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Johnson v, Linsey. 

On shewing cause against a rule for entering an exoncre- 
tiir on the bail piece, the question was, whether by the 
practice of the Court, if the bail are not absolutely fixed 
before the allowance of the Chancellor’s certificate to their 
principal, who had become bankrupt pending the action, 
they might not apply to the Court to have an exoneretur 
entered on the bail piece, on the ground that if they had 
surrendered their principal, they would have been dis¬ 
charged. The bail had been fixed on scire facias on the 
same day that the bankrupt had obtained his certificate, but 
before the rising of the Court; and the point was, whether 
they had not till the rising of the Court on that day before 
they could be fixed; and 

The Court being referred to Woolleif v. Cohbe («), and 
Cock V. Brockhurst (6), were of opinion that the bail were 
entitled to relief, on payment of costs, and therefore made 
the 

Rule absolute, for entering an exoneretur 
on the bail piece. 


Fridniu 
t'cb. 7. 


Principal be¬ 
came bank¬ 
rupt, and on 
the same day 
that he obtain¬ 
ed ills certifi¬ 
cate, but be¬ 
fore the rising 
of the Court, 
the bail were 
fixed on sciie 
facias:—Held, 
that the bait 
had, till the 
rising of the 
Court on that 
day, before 
they could be 
fixed, and on 
payment of 
costs, the 
Court entered 
an exoneretur 
on the bail 
piece. 


Wight man for the plaintiff", and Marry at for the plain-' 
tiff. 


(a) 1 Burr. Mh. 


(b) 13 East,.<183. 
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The Court will 
not compel a 
party to allow 
the inspection 
of his title 
deeds, aud give 
a copy thereof 
to a person 
who sup[>oses 
that such deeds 
contain a re¬ 
servation ill 
his I'avour of 
manorial 
I'i gilts, unless 
it appeal s that 
the jiai ty holds 
the deeds as 
trustee for 
the applicant. 


Pickering i’. Noybs. 


Jtli. LAWES, on a former day, obtained a rule, calling 
upon William Iremongerf Esq. to shew cause why he should 
not allow James Widmore, Esq. tq take a copy of a certain 
deed of conveyance in his possession, dated 17th. Februaiy, 
1736, for the purpose of enabling tlve defendant to plead 
to’ an action of trespass. Tlie affidavit in support of the 
motion, stated, that this was an action of trespass for 
breaking and entering several closes, parcel of a farm called 
Torton, in the possession of the plaiutijif, in the county of 
Southampton, aud for hunting for game in those closes, 
and with dogs treading down the herbage, and breaking 
the hedges aud fences; that the defence in this action 
mainly depended upon a conveyance supposed to be dated 
the 17th Eehruary, 1736, and made between one liichard 
Widmore, one Sir Francis Child, and William Gindotl, and 
Alice Gindotl, w hereby the said Richard Widmore conveyed 
to Sir Francis Child the farm called Torton farm; tliat Wil¬ 
liam Iremonger, Esq. claimed to be entitled to the said farm 
of which the plaiiiUtiF was tenant to him, and that the de¬ 
fendant was the reputed game-keeper of the said James Wid¬ 
more, who claimed under tlie said Richard Widmore, party 
to the deed in question; that search hud been made in tlie 
chest of Mr. Widmore, for an original part of the deed, but 
without effect, from wdiicli circumstance it w as believed that 
only one part of the conveyance was executed between all 
the parties, or, at all events, tliat the said Richard Widmore, 
and those claiming under him, never had any original part 
of the said conveyance delivered to him or them, but lliat 
the said William Iremonger had an original part of the said 
conveyance in his possession, of which it was necessary the 
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defendant should have an inspection and perfect copy be¬ 
fore he pleaded to this action, inasmuch as it was supposed 
that the said conveyance contained a reservation to llichard 
IVidmore, under w*liom James IVidmore claimed title, 
of all manorial rights. The affidavit further stated, that 
Mr. IVidmore was in possession of an imperfect copy of 
the deed, vihicli was insufficient to enable the defendant 
to plead. Under these circumstances, it was contended, 
that the defendant was entitled to the beneiit of the 
rule. 


1823. 


PlCKIiRlMO 

Noybs. 


Adam now appeared to shew cause, but he was stopped 
by the Court, wdio desired to know upon what authority 
one nnn should be at liberty to look into the title deeds 
of another. 

E. Lazi'es, in support of the rule, insisted, that this was 
a case in which the Court would interfere on behalf of the 
person under whom the defendant in this action proposed to 
justify the alleged trespass. I’he deed in question was sup¬ 
posed to contain a reservation to Mr. Widmore's ancestor of 
all royalties and manorial rights. The defendant’s plea de¬ 
pended upon the terms of this conveyance, and unless the 
Court allowed an inspection, and a correct copy of it, he 
would be unable to avail himself of a valid defence. It 
was believed that only one part of the conveyance had been 
executed betw'een all the parties, and therefore the person 
who had the possession of it must be considered as holding 
it as a trustee for all other parties interested, in which case 
the authorities were strong in favor of this application. He 

cited Gracewood v.-(a), Elakley v. Porter (Jb), Cooke v; 

Tanswell (c). Morrow v. Sanders {d ), King v. King (c), 


(a) Barnes, 

(/') 1 Taunt. SBrt. 

(f) 1 J. U. Moore, 465. 


{( 1 ) 1 Bred. & Bing. 3l8. S. C. 
3 J. B. Moore, 671. 

(»') 4 Taunt. 666. 
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Taylor v. Osborn, cited in Bateman v. Phillips (a), Street 
V. Brown (5), and White v. Earl of Montgomery (c). 

-Abbott, C. J.—The Courts have, as it seems to me, 
gone to the utmost length they ought to go, in ordering per¬ 
sons to produce their title deeds. None of the cases which 
have been cited warrant this application, and I should be 
sorry if any case could be found in which this Court, or any 
Court of law, had taken upon itself to order a person to 
produce his title deeds of so early a date as 1736. I should 
have been much concerned to find such a case reported, 
and I do not think such a case ever existed. Courts of law 
have never been in the habit of allowing the inspection of 
title deeds, unless where the party who has the possession 
of the deeds, holds them as a trustee for others. In such 
cases an inspection has been allowed, but under no other 
circumstances. 


The rest of the Court concurred, and the 

Rule was discharged, with Costs. 


The defendant’s time for pleading being out, the Court, 
on the prayer of Lawes, allowed him ten days further 
time to plead. 

(a) 4 Taunt. 157. (/,) i Marsh. 610. S. C. 6 Taunt, 302. 

(c) 2Stia. 1190. 
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Rickards v. Bennett and Another. 


Friday. 
Feb. 7. 


Trespass for taking certain cheese and corn of the To support a 

])luintiff. The defendants pleaded, first, the general issue, traverse, a spe” 

Not Guilty, and then several special pleas, justifjing the *i^eed**not 

alleged trespass, in respect of the defendant Bennett’s right he shewn. 

^ * Where to tres- 

of toll for certain goods brought to Farringdon market for pass for dis- 

sale. These pleas stated in substance, that this defendant brought fo”thc 

at the lime of the alleged trespass was seised in fee of the 

manor of Great Farringdon, in the county of Berks, respect there- 
1 , r ^ ^ . . • • . , of, the defend- 

vvhcreol the town of I'arringdon from time ininiemorial was ant justified 

a part, and which town M as from time immemorial divided gjjc^ng'^a^prc- 

into two townships; that he had immemorially repaired scriptivc ngiit 
... ‘ . . . as lord of the 

and maintained, and still ought of right to repair and mam- manor of F. of 

tain, at his oM’n proper costs and charges a certain market- of^forinecT 

house, a certain lock-up-house, a certain pound, two pair ® P*''b 

, * a certain rea- 

of stocks, one half of a bridge over the river Thames, and sonable toll for 

the stalls and stallage of the market-place of Farringdon, ^athin **the^**^ 

and also to provide a certain brass bushel measure, for the 

* ' purpose of 

use and benefit of all persons resorting to the said town of being there 
Farringdon, and that from time immemorial he was entitled in fact deiiver- 
to receive for every ton of hard cheese, and for every 
quarter of corn brought into the said town for sale, and special const- 

1 , 111 - • 1 • derations for 

there sold and delivered M ithin the town, or brought for the taking the toll, 

purpose of being delivered, and delivered within the town, phuTiUff war 

a certain reasonable toll or duty of sixpence for each and 

every ton of such cheese, and one penny for each and every verdict, tiiat 

quarter of such corn, and so in proportion for smaller qiian- tive ^r*ight of 

lilies, the same being payable and to be paid by the seller ^ 

of such cheese and corn after the arrival thereof within the coeval 
. , • I • therewith) was 

said town of larringdon, and when the same is ready to a siiffuient 

general eon- 
Mderatioii for 

the toll, as a toll traverse, the plaintiff having brought and delivered goodi within the 
jiianor. 
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be delivered, but before the ucUial delivery tlicreof to tlie 
purchaser. The defendant then claimed a right to distrain 
upon the goods so brought to market for the tolls pa}able 
in respect thereof, after demand and'refusal, and then aver¬ 
red that the plaintiff had brought within the town of Far- 
rivgdon certain quantities of cheese and com, in respect 
of which certain tolls or duties, after the rale set out, be¬ 
came and were payable, and so justified the alleged trespass 
as a distress for the said toll, after demand of and refusal 
to pay the same. Issue upon the pleas. At the trial be¬ 
fore G arrou', 15., at the Ferks Lent Assizes 1822, the case 
was left to the Jury upon the merits, and the defendants 
had a verdict. 


Jervisf in Easter Term last, obtained a lule nisi to aircst 
the judgment, upon the ground that the pleas set foilh no 
consideration for the loll, suflicient in itself, or extending 
to the plainlifl, and lounded his molion upon the authority 
of the ease of Trueman v. Walgham{ii). 

IV. E, Taunton, Shepherd, and 11. li. Corny n. now shewed 
cause. The objection raised is to the form of tiic pleas, 
which it is said aie insufficient to support the justification, 
because the consideration for the toll there set out docs not 
extend to the jilaintifF. I'his rule was granted ujion the 
authority oi Trueman v. lVaJgham\ but that case is very 
distinguishable from the present. That w'as a piescription 
for a toll through a highway; the defendant pleaded that he 
was seised of the town, and that he was liable to repair the 
streets; but as it did not appear that he was liable to repair 
the particular street along which the plaintiff was passing 
when the seizure was made, the consideration was held 
insufficient. But here the prescription is for a toll ujion 
goods brought w iihin the manor, and there arc many cases 
precisely similar to the present, which shew, that for such 

(«) 2 WiKs. 2%. 
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a prescription the general consideration here set out is quite 
sufficient. D^cr, 352. Warrington v. Mosely{a\ Ward v. 
Knight {h), Crisp v. BeUwoodic\ James v. Johnson {d). 
Smith V. Shepheard (e),' and Colton v. Smith (J'). From these 
authorities it may be collected, that to sustain a toll traverse 
the mere entry of tlie goods into the manor, no matter by 
what means, or on what part of it, is sufficient, and that any 
easement afforded to the public by the person seised of the 
manor is a good consideration. In such a case it is not 
requisite to shew that the plaintiff had actually taken the 
benefit of the consideration, it is enough that he might have 
done so if he chose. Upon the facts stated in these pleas, 
the Court will presume that the grant of the toll M'as from 
time immemorial. If the consideration be in fact insuffi¬ 
cient, it was the duty of the plaintiff to have replied to the 
jileas, but having joined issue upon them, and that issue 
being found against him, he is not entitled to make such 
an objection as this. As a loll traverse the consideration 
stated here, is clearly sufficient, but the argument may be 
carried yet further; for, under the circumstances of this case, 
it was not necessaiy to state any consideration at all. Pos¬ 
session of the manor from time immemorial, and the mere 
act of landing the goods within it, are of themselves a cora- 
plc te answer to this action, because where there is ground 
for supposing that a prescription might have a lawful begin¬ 
ning, it is well enough without shewing it. Sinith v. Shep- 
heardig). Upon these grounds it is clear tliat tlie present 
rule must be discharged. 

Jervis and G. CrosSf in support of the rule. In order to 
justify a trespass in claiming toll, it must appear what the 
toll is, and there is no evidence to that effect in the pre¬ 
sent case. The case of Trueman v. Walgham is precisely 

(«) 4 Mod. ;J19. {r) Cro. Eliz.TlO. 

ib) Cro. KHz. 2i>7. (/) Cow|». 47. 

(r) 3 Lev. (g) Cro. Eliz. 710. 

(d) J Mod. 231. 
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in poini with the present, and the observations made upon 
the plea there will apply strictly to the present defendants* 
pleas, namely, that the two species of toll arc artfully con¬ 
founded together. Not one of all the Considerations stated 
in these various pleas is applicable to the plaintiff, nor is 
any one of them co-ex tensive with the claim set up. It is 
clear upon the evidence that the goods were seised upon the 
highway, but there is no proof that the highway was part 
of the manor, so that toll is claimed by the defendant in 
right of his manor, without proving that the goods ever 
were in fact upon the manor. Now that ought to have 
been distinctly shewn by the defendant; and the Court can¬ 
not presume it. If the toll is claimed in respect of the 
ownership of the soil, it must be shewn to have been 
coeval with the riglit of soil, and that very principle is re¬ 
cognized in Lord Pelham v. Pickersgill (a), and in the case 
of Lord Pelham v. Haine, there cited. But the short and 
conclusive argument here is this; there are only two species 
of toll known to the law, namely, toll thorough, and toll 
traverse; the toll claimed by the defendant must be of one 
or the other of these species; if this be a toll thorough, it 
is clear from all the authorities, that a full consideration 
extending to the plaintiff must appear; if it be a toll tra¬ 
verse it is equally clear that some consideration at legist must 
exist. But upon the face of these pleadings the defendant 
is not brought within either of these rules; for what consi¬ 
deration is there to be found here either extending specially 
to the plaintiff, or applying generally to all mankind? It is 
stated indeed that the defendant is lord of the manor, but 
non sequitur that he is also owner of the soil; and he must 
be both, in order to sustain this claim. This distinction is 
laid down in Lord Pelham v. Haine, The only strong au¬ 
thority cited oil the other side is the case of Crisp v. Bell- 
wood, and that seems to have been somewhat invalidated 
by the more iccent case of Colton v. Smith, Liion the 

{«) 1 T. K, 6(;n. 
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whole view of the case, this toll, if it be a toll at all, must 
be claimed as a toll traverse ; and in order to support that 
claim there must be a dc^dication of the soil and freehold to 
the public, which has not been shewn here, nor indeed 
could be, because there is no averment that the defendant 
ever was owner of the soil. His mere right as lord of the 
manor is not ground enough to presume his ownership of 
the soil («); and th('.refore the jjlcas in this case are insutfi- 
cieiit, and the plaintiff is entitled to have the judgment 
arrested. 

Abbott, C.J. — The point last suggested in argument 
docs not arise in the present case. The plea alleges not 
only that die manor has existed time immemorial, but 
that from time immemorial the town has been parcel of 
the manor, and it seems to me we must intend, that, 
from time immemorial, the person who was seised of the 
manor was seised of the town also. Then, if the pay¬ 
ment is alleged to have been made time immemorial, arc 
vve not thence to infer that the owner of the manor, who 
has erected the market-house, and taken upon himself tlie 
burthen of maintaining the buildings and other conveniences 
mentioned in the plea, has set out sufficient consideration 
for the toll leceivcd from all persons bringing their commo¬ 
dities into the town, and delivering them upon that which 
is his soil, and of which he has the inheritance ? It seems 
to me that we must so understand it, and that in so doino^ 
we are warranted by the authority of Colton v. Smith, and 
eVisp V. Beilwood, which I think shew that this is a suffi¬ 
cient consideration for the toll. The present case in jioiiit 
ol form is free from the objection which prevailed in True- 
?Hau v. fVa/ghain, because here, altliough the plea alleges 
divers special matters, it has not in point of form lied down 
the consiilcrution to those mailers, to which it is said the 
plaiulill is an enliie stranger. But he is not an tiilijc 

(«) Com. Dig. in. Toll. Jtoll. Abr. Id, 


393 

1823. 

Rickards 

V. 

Bennett. 



894 CASES IN THE KING’S BENCH, 

1823. stranger lo the consideration stated here, because he lias 
the benefit of the erections which are mentioned in the pleas, 
*^**^*^.*^* and of placing his commodities ii\ the town. It seems to 
Bbnnett. me, therefore, that putting the case upon that ground, there 
is a sufficient consideration stated to render the plaintiff 
liable to the toll. 


Bayley, J.—I think this is good as a toll traverse. 
The pleas allege certain special considerations, to which 
undoubtedly the plaintiff is a stranger, and unless they can 
be supported by something independent of those considera¬ 
tions, they present no answ’er to the action. But I think 
there is sufficient consideration stated in these pleas inde¬ 
pendently of the special matters. It is stated that the de¬ 
fendant is lord of the manor, which must of course have 
existed before time of legal memory; that the town from 
time immemorial has been and still is part and parcel of 
the manor ; that the lord of the manor from time whereof 
the memory of man is not to the contrary, has been entitled 
(not by reason of the special grounds stated in the previous 
part of the pleas, but generally) to receive the toll in ques¬ 
tion for certain goods brought into the said town for sale; 
and a general obligation is averred imposing upon the plain¬ 
tiff the liability to pay that toll. ITien it is in respect of 
certain goods brought into the manor by the plaintiff, that 
he is made chargeable to the toll, and I think that as ori¬ 
ginally and before the time of legal memory the soil of the 
whole of the manor was in the lord, we are at liberty to 
infer that this toll was created by the lord at the period 
when the soil both of the town and of the manor was vested 
in him. We cannot arrest the judgment in this case upon 
a speculation that it is possible this might not under some 
circumstances have been a good prescription. TIic plaintiff 
is to sliew that it must have been by law a bad prescription 
ill its origin; and if it be possible that it iiiiglit have had a 
goud legal orlgio, so ns to have existed immcnioriully, w'c 
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are bound to conclude that it in fact bad such ori^n. This 
might have had a h'gal origin; for at the time when the 
toll was created the soil and freehold of the whole manor, 
and of the whole town, w'ere in the lord. On tliese grounds 
it appears to me, that this case ranges exactly within the 
cases, mentioned by my Lord Chief Justice. In Lord Pe/- 
ham V, Pickersgiit the tolls could not be supported, and 
never could have been legally dentanded, unless the highway 
had been shewn to be an immemorial highway, and unless 
the receipt of the toll had been established at the period 
when the highway was dedicated to the public. It seems to 
me, that w'e sliould not be warranted in arresting the judg¬ 
ment on these pleas ; for as the Jury have found that the 
[description had existecl in point of i^fact, W'e are not at 
liberty to say that it is not good in point of law. 

Holroyd, J.—1 am of opinion that the prescription as 
pleaded is good in point of law. This is an objection on 
the record; the Jury have found the prescrii)tion existing in 
fad; and if the consideration, or lliat which the law re¬ 
quires to be stated in the plea, was not stated sufficiently, 
certainly the plaintiff would be entitled to judgment non 
obstante veredicto. If the claim was in respect of goods 
brought through the manor as a highway, this case would 
range itself within the principle applicable to cases of loll 
thorough. This, however, is not a claim for passing through 
the manor, but a claim for toll by prescription, for bringing 
goods into the manor, delivering them there, or depositing 
them for that [mrpose, or for sale. The prescription pleaded 
ill this case appears to me to be established not only by 
those cases already menliuned by the Court, but also by 
that of James v. Johnson, in all of which the toll was 
claimed, not for passing the highway, but for coming into 
the manor, and where the consideration was not co-extensive 
with the claim. In one of those cases the claim was in re¬ 
spect of repairing a wharf, and it was held, that tJic bring- 
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ing the goods within the manor, although the wharf was 
not used, was sufficient to support the claim. Tliis case is 
mainly distinguishable from those where toll has been claimed 
by prescription for passing along the hfghway, and where it 
has been held that a special consideration must be stated. 
The king’s subjects have a common law right to pass 
along every highway, which is in itself a right existing pre¬ 
vious to all prescriptions, and therefore in order to establish 
a toll in such cases, the consideration must be shewn to be 
co-extensive with the claim. There is a case of The Mayor 
of Notthigham v. Lambert (a), which has not been adverted 
to. Ill that case there was a claim by the corporation of 
l^ottingham to take toll for passing the ancient navigable 
river Trento and it w'as held that the prescription for the toll 
could not be supported in law, because no consideration for 
it was shew'ii. That decision was founded upon the very 
principle to which I have just alluded in the case of a high¬ 
way, namely, that the river Trent having been immemorially 
a navigable river, every subject had a common law right to 
navigate it at his pleasure, unless some consideration was 
shew'n for the loll. But in that very case/r?7/es, C.J.in 
delivering a very elaborate judgment, admits the propriety 
of those decisions which have been referred to by my learned 
Brothers, and expressly declares, that in a toll traverse the 
consideration may be implied. Upon this principle 1 am 
of opinion, that the prescription here pleaded is sufficient, 
without shewing any more special consideration. It does 
not appear wiiether this was part of the highw'ay, or not; 
but whether the consideration should have been stated as 
for a toll thorough, or not, it seems to me that the liberty 
of landing goods within the manor is a sufficient considera¬ 
tion for the toll, although the particular place where they 
w’cre landed, may have been a higlnvay. On these grounds 
I think this rule must be discbaiged. 


(«) Willes, 111. 
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Best, J.—I am of opinion that these pleas are good 
after verdict. I agree that the prescription must have a 
good beginning to support it in point of law, and it appears 
to nie that this prescription must be held to have had a good 
beginning, not as for a toll thorough, but as for a toll 
traverse. The distinction between the two is, that in the 
former there must be a special consideration shewn' to im¬ 
pose the obligation of paying the toll, but in die latter, the 
consideration may be presumed. The special matter set out 
in these pleas does not in my opinion shew a sufficient con¬ 
sideration for a toll thorough, because there is no averment 
that the plaintifF received any benefit from it; but what is 
said in the cases of Colton v. Smith, and Crisp v. Bellwood, 
authorises us in holding, that although tlie matters specially 
stated would not be sufficient to support the pleas as for a 
toll thorough, yet that they are enough to support them for 
a toll traverse. The party claiming the toll here, is not 
merely the lord of the manor, but may, in my opinion, fairly 
be presumed to be also owner of the soil, and the owner¬ 
ship of the soil is sufficient consideration for the toll tra¬ 
verse. Indeed, correctly speaking, it is not necessary to set 
out any consideration, because die consideration is implied 
from the use of the soil. In the case of Lord Pelham v. 
Pickersgill, it was only stated, that the person who claimed 
the toll had the manor, but it did not appear, nor could it 
be presumed, that he was owner of the soil; and in the case 
of The Mayor of Nottingham v. Lambert, Willes, C. J., in 
giving judgment, decides that case upon that very distinc¬ 
tion; because he says, it does not appear that the plaintiffs 
are owners of the soil, and therefore the case is very dif¬ 
ferent from that where the party claiming the toll has the 
right to the manor and to the soil. He considers the right 
to the manor not to be sufficient as a consideration for toll 
traverse, unless there is also the right to the soil, where the 
claim is made. In this case if it is shewn that the defend¬ 
ant is owner of the manor, a foundation is laid for presum- 
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ing that he also owns the soil, and I think there is sufficient 
to raise that presumption; and if so, the use of the soil 
by the plaiiitiffi wonid be a good consideration, upon the 
principle 1 have slated, to support the defendant's claim. 
I am of opinion that we may reject from the pleas all that 
is necessary to shew that this was a toll thorough, if there 
remains enough to shew that it is good as a toll traverse. 
The consideration here is the use of the soil, which may 
fairly be prestrmed to belong to the lord of the manor, and 
I think that is sufficient to support the prescription as staled 
on these pleaxhngs. 

Rule discharged. 


Sitturdayy 
Feb. 8. 


Doe, on the Demise of Oenuy Wickham 
Jonathan Turneu. 


Testator, after EjECTMENT to recover the possession of a vard, 
devising to Ins * . . , 

nepliew ji. fK stable, cow-house, and other out-houscs, situate in the 


a raessiiuge, 
foiniiiig part 
of his real es¬ 
tate, devised 
as follows 
“ Item, I give 
furtlier unto 
my nephew 
H. fr. half- 
part of my 
garden, and 
100^. stock in 
the 4 per cent. 
Bank Annui¬ 
ties. I give 
further my 
yard, stable, 
cow-house, and 
all other out¬ 
houses in the 
said yard, to my 
•ister Martha 
Wickham, to 
have the inte- 


county of Essex. At the trial before Park, J., at the last 
Essex Assizes, it appeared tliat the lessor of the piaintitV 
claimed the property in question as devisee under the will 
of one David Turner, deceased, against the defendant, as 
devisee under the will of his iz\\\er Jonathan Turner, heir- 
at-law of David Turner, and the question between the jiar- 
ties turned upon the construction to be given to certain parts 
of the tvill of David Turner. The will was dated lyth 
April, 1806, and W'as; duly executed to pass real estates. 
It contained a great variety of bequests, but those upon 
which the question arose were these:—I give unto Ilenrp 
Wickham a messuage or tenement, now' in the possession 
of WakeUug. Item, I give further unto my nephew' Henry 
Wickham half-part of my garden, and 100^. stock in the 


rest and profits 

during her natural life:”—Held, by three Jiidgp.s (Best, 3. dissenting), that under this 
bequest H. after the death of Murcia Wiekhwn, took all estate in Ice in the 
yard, Arc. to the exclusion of the testator's beir-ut-law. 
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4 per cent. Bank Annuities; I give further rm^ ^ard, sto- 
bins, cow-housEt and all other out-houses in the said yard, 
«ey Martha Wickham, to have the interest and profits 
during her natural life” The testator died soon after the 
execution of this will, leaving his eldest brother and heir- 
at-law Jonathan Turner, the father of the defendant, his 
sole executor, who delivered to Henry Wickham the pos¬ 
session of the messuage and half-part of the garden, and 
JOO/. stock. The testator’s sister Martha Wickham re¬ 
ceived the rents of the ** yard, stables,” ficc. up to the time 
of her death, after which Jonathan Turner entered into 
possession thereof, as heir-at-law, and enjoyed the same up 
to the time of his death in J81iJ, having previously made 
his will, by which he gave them to his son (the defendant), 
who continued in the receipt of the rents thereof at the 
lime when this action was brought, and the question was, 
whether, under the words of the will, the yard,'stables, Stc. 
passed to the lessor of the plaintiff Henry Wickham, as 
reversioner in fee, after the termination of the life estate of 
his mother Martha Wickham', or whether they reverted to 
the defendant as devisee of his father, the heir-at-law of the 
testator David Turner-, and the learned Judge being of 
opinion that the latter was the true construction of the 
d<;vise, directed the Jury to find a verdict for the pluiulitf, 
with liberty to the defendant to move to enter a nonsuit. 




Idas. 


Due 

V. 

Tcuseb, 


Nolan, in Michaelmas Term last, moved accordingly, 
and obtained a rule nisi, and 

Marryat and Chitty now shewed cause, and contended, 
that the words of the will w'ere sufficiently comprehensive 
to pass the fee to the lessor of the plaintiff. First, there 
is an express devise to him by name; then the testator pro¬ 
ceeds, “ I give further,” &c. another express devise to him 
also by name; and then, “ 1 give further,” 8ic. the property 
in question, without mentioning any name, and coiu hidiiig, 
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** my sister M. W. to have the rents, &c. for her fife." 
Here then is a clear and manifest intention to give the fee 
simple of this property to some individual, though none is 
named, and it is equally evident that the sister is not the 
individual meant, because the bequest to her is in un¬ 
equivocal terms for hw life only. Then who could the 
individual intended be, but the lessor of the plaintiiF, who 
is die object of the bequest immediately precei^ug, and 
who will as clearly appear the ol^ect of this bequest also 
by merely introducing the word ** him” between the words 
** I give” and ** farther ?” The fair and popular sense of 
the w'ord ** further” is strongly in favor of this construction ; 
it is a word of addition, and goes to prove that the testator 
considered this as one continuous bequest to the lessor of 
the pbintitf, iiiiiiting, in the latter part, the rents of the 
estate to his mother for her life. This constriictiou renders 
the whole passage consistent and intelligible, gives edect to 
the manifest intention of the testator, and removes all doubt 
and dithculty from the case; and therefore, upon diis 
ground, the plaintiff is clearly entitled to a verdict. 


Nolan and PTalford, in support of the rule. The de¬ 
fendant, in this case, claims under the heir-at-law, and there 
Js no legal principle more clearly established than this, that 
the heir shall not be disinherited upon conjecture, or by 
any thing short of clear and unequivocal W'ords of devise. 
J>og v. Wright {a). In construing bequests of personal 
property, a liberal interpretation is often allcwved ; but in 
cases of real estate, a strict and literal explanation has al¬ 
ways been deemed proper; and there can be no rule in 
such cases more dai^erous or unjust,* than construing 
one part of a devise by another. This testator was an 
illiterate and uneducated man, who had probably no very 
correct notion of the nice legal distinctions that may be 
taken between words of apparently synonimous import; 
(a) 8 T. R. 6i. 1 New Rep. 335. and 7 East, 259. 
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biit^ independently of that, tf»e woid “ further” will by no 
means carry with it the meaning which is contended for on 
the other side. It doeg not mean ** in leddition to,” with a 
retrospective view limited to the next preceihug bequest; it 
is a synonyme for ** also” or item,” and has reference to 
the whole will at laige; and is therefore clearly descriptive 
of the commencement of a new and separate bequest. It 
is true that no individual is named as the object of that 
bequest; hut what is the consequence of that omission ? 
That the intention of the testator is rendered equivocal and 
doubtful, and therefore anotlier rule of law is brought into 
operation; namely, that where the language of a will is 
doubtful, the presumption is in favor of the heir, as the 
favorite of the law, and that be is entitled to the property; 
liight V. Compton (a), where all the leading authorities upon 
this subject are fully considered, and which is directly in 
point with the present case. Upon two principles therefore 
the present action cannot be maintained; first, that tins is 
a clear and unequivocal bequest to Martha of a life estate, 
without any remainder over, upon which view the fee sim¬ 
ple unquestionably reverts to the heir; and,^ second, tliut 
the language of the will is at least so equivocal, that a strong 
doubt is raised as to the intention of the testator, and there¬ 
fore the heir is entitled to the benefit of that doubt, to the 
exclusion of all other persons. 

^'iRsBOTT, C. J.-—1 am of opinion that we may give such 
3 construction to the language of this will as will entitle 
the lessor of the plaintilF to recover possession of the pro¬ 
perty in question, without infringing either cd* the rules of 
law which have been alluded to in argument, and to which 
1 am certainly inclined to pay the most implicit respect* 
But there is a^^tiiird rule of law bearing upon this subject; 
which has not been attended to on the present occasion, 

(«) 9 East, 267. 

C C 2 
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namely, that in deciding questions of this kind a will is to 
be taken altogether, or, as Lord Kenyon emphatically ex¬ 
presses it, you are to look into all Jthe four corners of the 
will j” and the sense in which particular words are intended 
to be used in one part may be discovered by seeing in W'hat 
sense those words actually are used in other parts (a). Now, 
in applying tliis rule of construction to the present will, it 
will be found that the word ‘‘ further” is never used in any 
prior part of it, but where there is a second bequest to a 
person previously named; and the fair inference consequently 
will be, that it was used with the same intention with re¬ 
ference to the lessor of the plaintiff. By acting upon this 
inference, and inserting the w'ord ** him” in the passage 
which we have to consider, full effect is given to the testa¬ 
tor’s apparent intention ; without this assistance the clause 
becomes absolutely void, which it is our duty to prevent, 
if w'e can by any means discover a reasonable method of 
giving it validity and effect. Taking the whole of this will 
together, it seems to me the manifest intention of the tes¬ 
tator w'as to give to his sister Martha the rents of the 
estate in question during her life, and the fee simple of it 
to her son the lessor of the plaintiff after her death; and, 
giving effect to that intention, as 1 think we are bound to do, 
I am clearly of opinion the lessor of the plaintiff is entitled 
to judgment. 


Bayley, J.—We certainly are not empowered to niako 
a will for a testator, but we are empowered, and it is our 
duty also, so to construe the will he has made, as to give 
effect to that which upon the whole may reasonably be taken 
to have been his intention and object. We are to act either 
upon express words, or upon a manifest intention, and 
where the language is at all doubtful in one part, we are 
to construe that part by reference to and comparison with 
former parts, as a key to explain the particular word which 
(a) Vide Strong- v. Tiaii, 2 Burr. 910, and Doe v. Laming^ Id. 1100, 
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gives rise to the doubt entertained. The devises in this will 
are very numerous and diversified; but the testator seems to 
have observed this rule, that where he is making a second 
bequest to a person already mentioned in the immediately 
preceding clause, he invariably makes use of the word 
“ further;” but w'here he is making a bequest to a person 
for the first time, he recommences bis will as it were de 
novo, and makes use of the word item.” From hence I 
draw this inference, that he perfectly well knew the dis¬ 
tinction between these two w^ords, and that he intended to 
use them in very distinct senses, and that the meaning he 
had in view to express, when using the former, was, in 
addition to what I have already given to Henry Wickhanif I 
give him my yard,” Sec. subject to a life estate to his mother. 
Looking at the will altogether, I have no doubt that the 
testator intended to give the fee simple of this property to 
Henry Wickham after the death of his mother, and that we 
should be acting in opposition to that intention, and against 
the force of the wdiole frame and tenor of the will, if we 
were to put any other construction upon this particular por¬ 
tion of it. 
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Holroyd, J., concurred. 

Best, J.—1 do not mean to go the length of declaring 
that my opinion is in direct opposition to that which has 
been expressed by the rest of the Court in this case, 
but 1 am sorry to be compelled to say, that, as at pre¬ 
sent advised, 1 cannot bring my mind to accede to the doc¬ 
trines upon which the decision of to-day is founded. 
It is admitted, on all hands, that we cannot make a will for 
the Ttestator, and that we cannot substantially add to the 
will that he has made for himself. 1 fully agree in this ad¬ 
mission ; it is in my opinion the only safe principle to go 
upon in the construction of any will. I fear that, under the 
idea ol construing language, many wills have virtually been 
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macte, very foreign to the imagination and design of the au¬ 
thors ; and 1 am not without iny apprehensions that such will 
be the effect of the construction which has been put upon the 
instrument now before the Court, because, in order to effect 
that construction, words of very important force and mean¬ 
ing have been added to the instrument itself. I ain not pre¬ 
pared to justify or defend the adoption of the phrase, that 
the heir is the favorite of the law ; it is certainly an old ex¬ 
pression, though it is perhaps an improper one, because 
justice is the only favorite that the law can or ought to have. 
But the phrase has a just and an important meaning, namely, 
that the title of the heir-at-law is a clear and unequivocal 
title, and is not to be defeated by any other title less clear, 
and it is certainly not a modern dictum that the heir is 
favored by the common law.” (a) Now in the present case, 
upon the face of tliis will, is there any other title to this 
property so clear and unequivocal as that of the heir-at-law ? 
I confess 1 am at a loss to discover it. If a passage in a 
will be obscure, 1 agree with Lord Kenyon, that we are to 
go into all the four corners of it, to look for that which 
may elucidate its meaning; but then the object must be to 
6nd sometliing which can render certain that which was 
previously uncertain; that quod voluit non dixitaud 
this at least is necessary here; for the testator certainly has 
not used words of gift, whatever his intention might be. If 
this particular clause is to be taken by itself as a single in¬ 
dependent bequest, the fee simple is certainly not given to 
Henry Wickham, and I do not see in what other light it can 
properly be taken. There is no connection between this 
particular estate and those estates which form the subjects 
of the former bequests. It is clear, beyond all doubt, that 
in this bequest the life estate is given to Martha Wickham^ 
but from whence are we enabled to trace a devise of any 
farther legal estate.^ This clause certainly includes none 
such, unless the word further” can be so construed, which 
(«) Vide 32 H. 0. c. 1. 2 Lill. it. Noy, 185. Clianc. Rep. 7. 
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I atu of opinion it cannot be. I take the fair, popular, and 
ordinary sense of that word to be ** likewise,” or ** also,” 
which would be clearly insufficient for the sefvice into wliich 
it is sought to be ^rdssed; and looking at its reference to 
other parts of the will, 1 cannot find that its meaning is at 
all enlarged ; for 1 can find no one clause in which the lan- 
guage is precisely similar to that of the clause in question, 
although there are several that contain very different and 
much clearer and stronger expressions. At present, there¬ 
fore, 1 cannot but consider it a highly dangerous doctrine to 
hold, that words so uncertain as these appear to me to he, 
shall have the effect of disinheriting the heir-at-law. Con¬ 
jecture ought never to prevail against the heir, and I can¬ 
not see any thing stronger than conjecture in favor of the 
interpretation now given to these words; for there is no 
part of this will which at all indicates an intention on the 
part of the testator to cut off his heir-at-law. I refrain front 
giving any decided opinion for myself upon this particular 
case, and it is with much regret that 1 find myself obliged 
to dissent from that expressed by my learned Brothers ; but 
thinking as 1 do, that, in the present decision, the rule of 
construction has been carr^d too far, I feel it ray duty to lay 
before the Court my reasons for not giving to their decision 
that assent which it is so painful to me to witlihold. 
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Rule discharged. 
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An attorney, 
'who, whilst lie 
is a prisoner 
in gaol, sues 
out or com¬ 
mences any 
process in the 
County Court, 
is within the 
stat. 12 Geo. 2. 
c. 13. 8. 9. and 
liable to be 
etiiick off the 
roll. 


Ex parte Abraham Flint, Gent., one, &c. 

Tins was a motion to strike an attorney off the roll of 
the Court for practising w hilst he W'as a prisoner in Derby 
gaol, under sentence for a misdemeanor, contrary to the 
stat. 12 Geo. 2. c. 13. s. 9. It was alleged, that during the 
period of his confinement, he had levied a plaint in replevin, 
in the County Court, on the retainer of a client, the expence 
of which he had charged in his bill delivered, of fees and 
disbursements, the only proof of his having so practised 
being the bill in question. The question was, whether an 
attorney, who practices merely in the County Courts, is sub¬ 
jected to the operation of the ninth section of the statute 
above-mentioned, which enacts, ** that no attorney or so¬ 
licitor, who shall be a prisoner in any gaol or prison, or 
within the limits, rules, or liberties of any gaol or piisoii, 
shall, during his confinement, in his own name, or in the 
name of any other attorney or solicitor, sue out any writ or 
jnocess, or commence or prose-cute any action or suit in 
any Courts of Law or Equity, and that all proceedings 
in such action or suits shall be void and of none effect; 
and such attorney or solicitor so commencing or prosecuting 
any action or suit as aforesaid shall be struck off the roll, 
and incapacitated from acting as an attorney or solicitor for 
the future; and any attorney or solicitor permitting or erti- 
powering any .such attorney or solicitor as aforesaid to com¬ 
mence or pro.secute any action or suit in his name, shall be 
struck oflP the roll, and incapacitated from acting as an at¬ 
torney or solicitor for the future.” 


The Court, after hearing the affidavits on both sides, 
touching the merits of the case, and considering the penal 
consequeijcc.s of a decision against tliis party, suggested the 
expediency of an arrangement by which the Court sUould 
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not be called upon to pronounce an opinion upon this in¬ 
dividual case, this being the first instance in which the 
Court had been called upon to consider a case arising upon 
this section of the statute. Accordingly the matter was so 
arranged privately, that the case was withdrawn from the 
consideration of the Court, but 

Abbott, C. J., said—This individual case being now 
disposed of, the Court feels itself called upon to express a 
general opinion as to the construction of this act of parlia¬ 
ment, without adverting to the particular circumstances of 
this case. We are all of opinion that an attorney, being a 
jirisoner, who sues out or commences any process in the 
County Court, is within the operation of the act of parlia¬ 
ment. We have no difficulty in declaring that to be our 
opinion ; and we think it right to give this intimation upon 
the subject, that it may serve as a caution and warning to 
other persons hereafter. 

Rule discharged {a). 

Copteif, S. G., and Campbellj were in support of the rule; 
and W. Ji. Taunton and Russell, against it. 

(rt) Vide Ci’oss V. Kaye, d T. R. d6.'>. 


£x ]h»*M ' 
Flint. 


CooDiiiGiiT, on Demise of Sadler v. Dring. 

JWanning last Term obtained a rule nisi for quashing 
a writ of certiorari to remove tliis cause from the city and 
county of Norwich into this Court, on the ground that a 
certiorari would not lie to remove an ejectment cause from an 
inferior Jurisdiction, and that the proper course was to sue 
out a writ of habeas corpus cum caus'd, for which he cited 
JIi<'limore v. Barlow (r/). 

{a) Uai'tibs, -lai. 
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Mandat now shewed cause ligaiiist tlie rule, and con- 
.fended that the proper course to remove the proceedings 
from an inferior Court was by certiorari, and not by habeas 
corpus, unless it was a cause where'bail was required. All 
.the authorities and books of practice, concurred in this with 
the exception of one case reported in Bames, which he sub¬ 
mitted ought not to govern the present. He cited Cross v. 
Smkh(a) and Taylor v. Skapland (h). He also referred to 
43 Eliz. c. 5. 21 Jac. c. 23. and contended that there was 
nothing to distinguish an ejectment from any other cause. 

• 

Manning, Contr^, insisted that the certiorari would not 
lie. None of the cases referred to on the other side were 
actions of ejectment, in which the writ of habeas corpus 
was the only mode of proceeding; and he cited the case iii 
Barnes, as directly deciding the point, and referred to 
Gilbert's Ejectment, 37. Cro. Car, 82. 8. 1 Sid. 231. 

Bac. Jib, tit. Ejectment, Skin. 244 ; in all which cases 
the practice by habeas was mentioned in’ terms, which 
marked ^it as the only course; but 

Per Curiam. —have heard nothing in argument to sa¬ 
tisfy our minds that the writ of certiorari may not issue to 
remove the proceedings in an ejectment cause from an in¬ 
ferior Court into this. There seems to be no reason why 
this writ should not be as applicable to this form of action 
as to any other. The rule, therefore, for quashing the writ 
must be discharged. As the cause has been removed by the 
defendant if he shall not enable the plaintiff to proceed in 
the cause in the superior Court, that may be a good reason 
for granting a procedendo. 

Bayley, J. .said, It was more advantageous to the plain¬ 
tiff that the cause should be removed by certiorari than by 

(o) 1 Salk. 148. 2 Lord Kayiu. «i6. and -H.). 

(J>) 3 M. & S. J28. 
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Habeas corpus, because the habeto corj^s would only re* 
move the plaint, whereas the certiorari Would brihg up sfll 
the proceedings from,the inferior Court, and then the 
superior Court would be enabled to do thel which might be 
done in the inferior Court. In Tidffs Practwe it is laid 
down broadly that the writ of certiorari lies for the removal 
of all causes from inferior Courts, and makes no distinction 
between ejectments and other causes. 

Rule discharged. 



Hodgkinson and Another, Assignees of T.H. Gregg, 
a Bankrupt, v. Travers and Another. 

THIS was an action of trover to recover certain goods 
and chattels, the property of the bankrupt, converted by the 
defendants, as judgment creditors of the bankrupt, after an act 
of bankruptcy had been committed. At the trial before 
Abbott, C. J. at the London Adjourned Sittings after last 
Term the plaintiff recovered a verdict, damages 1579/* On 
a former day a rule was obtained, calling on the plaintiffs and 
their attornies to shew cause why upon payment to the 
plaintiffs attornies of the costs of this action to be taxed by 
tlie Master, the defendants should not be at liberty to pay 
into Court the amount of the verdict in this cause, to abide 
the event of a petition now pending before the Lord Chan¬ 
cellor, for the purpose of superseding the commission 
against the bankrupt. It appeared from the affidavits, that 
on, the 2d of July last, the defendants sued out a writ of 
fieri facias against the efiects of the bankrupt, indorsed to 
levy 412/. 4s. 1 Id. under whicli the sheriffs of London levied 
to the amount of 1579/. On the 11th July a separate com¬ 
mission of bankrupt was sued out against Gregg, under 
which he was declared a bankrupt, and the plaintiffs chosen 
assignees. On the 26th of August following a joint com- 
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mission being 
also sued out 
against him 
with B .; and 
the assignees 
under the first 
commission 
having reco¬ 
vered a ver¬ 
dict in trover 
against C. the 
Court allowed 
the amount of 
the verdict to 
be brought in 
to abide the 
event of a pe¬ 
tition to the 
Chancellor to 
supersede the 
first counuu- 



^10 

1823. 

VirvW 

Hodgi(ikson 

V. 

Travers. 


CASES IN THE KING’S BENCH, 

mission of bankrupt was issued against Greggt and one 
William Phenej under which they were declared bankrupts. 
Notice was given to the defendants ^by the solicitors under 
each of these commissions respectively, that they would be 
held liable for the effects seized in execution, and they were 
threatened with actions to recover the value of the effects 
seized. The plaintiffs, as assignees under the first commis¬ 
sion proceeded in their action, and recovered a verdict as 
above-mentioned. On the Gth of September a petition was 
presented by a creditor of Gregg and PhenCf praying that 
the separate commission against Gregg might be superseded, 
W'hich petition had not yet been heard. The object of the 
present application was to pay the money recovered in this 
action into Court, to abide the event of that proceeding. 
Notice of the application had been given to the solicitors 
under the joint commission of bankruptcy. 

After hearing Scarlett and Marryat for the plaintiffs, 
Gurney for the creditors under the joint commission, and 
Gaselee and Chitty for the defendants, 

The Court said, this was a reasonable application, although 
it certainly had some novelty in it. If, however, by yielding 
to the application they should be disposed to intimate any 
doubt of the power of the Lord Chancellor over the subject 
in question, or of his willingness to do what was right and 
proper in the case, the Court certainly would not make the 
rule absolute. AH that the Court could do v\'as to take care 
that the money should be forthcoming, in order that it might 
be submitted to his Lordship’s jurisdiction. By interposing 
in this way, and exercising the discretionary power of the 
Court, a great deal of expence would he saved to both 
parties. On this ground they thought the rule ought to be 
made absolute, the costs of this cause to be paid to the 
plaintiff’s atloruies. The money might either be paid into 
Court, or <lisposcd of in any way satisfactory to the parties 
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interested. It was quite clear that there could be no dividend 
paid under the separate commission until its validity had 
been adjudicated upon, by the Lord Chancellor, 
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It was then agreed that the money should be invested in 
Exchequer Bills in the names of the solicitors on both sides, 
the costs of the present cause to be paid to the plaintiff ’s 
attomies. 


The rule was then made absolute with these modifications. 


Ex imrte Marin el Krans and Others. 


Snlurday,' 
Feb. 8 . 


O N a former day in this Term, Elatt obtained writs of Where prison. 

habeas corpus, directed to the Commander of his Majesty’s custody after 

ship Seventy stationed in the Downs, to bring up the bodies 

of twenty-two persons, who had been confined, as was between a re- 

venue cutter 

alleged, on board that vessel, from the 13th until the S7th and a vessel 

Januari/, (the day on wdiich the writs issued) without any a”slmuggler^ of 

warrant for that purpose, in order that they might be dis- which the pri- 
^ / , ; , . soners were 

charged. At the same time a writ of certiorari issued, on the crew, were 
the motion of the Solicitor-General, to the Coroner of the bL*rd "a king’s 
town and port of Dover, to return into this Court two in- jJjjJ”r*four- 
quisitions taken before him, one touching the death of teen days with- 

• ^ Out ftoy "Wfti** 

William Cullum, a deputed mariner of bis Majesty’s revenue rant, and were 

cutter the Badger, and the other, touching the death of three broii^hTup by 

persons, unknown, together with the depositions taken J^bg^discbargl 

under such inquisitions respectively. The bodies of the ed, and it ap- 
* . , peanng from 

twenty-two persons abovementioned, were now brought the return that 

into Court, and the returns to the writs of habeas corpus, cause To as¬ 
pect them of 

a felony. Hie Court refused a discharge, and directed them to be committed to tlie 
custody of the Marshal of the Marshalsea, in order that they might be taken before a 
competent tribunal to be dealt with according to law. 
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18^. and certiorari read. It appeared from the return to the 
writs of iiabeas corpus, that on the I3tli of January the 

Kham^.^ persons abovementioned were delivered on board the Sever^ 
in custody, charged with being concerned in an engagement 
at sea, on the same day, between his Majesty’s revenue 
cutter Badger, and a certain smuggling vessel, which had 
been captured, and of which the prisoners were part of the 
crew', in which engagement William CuUum, a deputed 
mariner of the Badger, was killed, and that the prisoners 
had been detained until they could be conveniently brought 
to London to be dealt with according to law. From the 
return to the writ of certiorari it appeared that an inquisition 
was taken before the coroner for the town and port of 
Dover on the l5th of January, on the body of the said 
William CuUum, who had been killed by a gun-shot wound, 
in an engagement between llie Badger and a smuggling 
cutter, after the crew of the cutter had cried “ quarter,” and 
that the inquest had returned a verdict of “ wilful murder” 
against some person or persons to the jurors unknown ; that 
on the same l6th of January, another inquest was held on 
the bodies of three men then lying dead in the town and port 
of Dover, and that the jury had returned thereon a verdict 
of—Justifiable Homicide. The depositions taken under 
this latter inquisition entered into a more detailed account 
of the afifair between the Badger and the smuggling cutter 
above mentioned. In substance they stated, that early in 
the moniing of the 13th of January, the Badger waS 
crtiizing in the British Channel, about three leagues from 
the French coast, when a strange vessel came in sight; that 
a signal was given to the latter to lay to, of which no notice 
was taken ; whereupon the Badger discharged an unshotted 
gull with as little effect; that chase was then given for some 
time, when the Badger discharged a loaded gun; that tlien 
a general engagement ensued, with small arms and great 
g^ins on both siiSls, which, having continued a considerable, 
time, the crew' of ]tbe strange vi^ssel cried for ** quarter,” aiii4 
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made signals to surrender, After the cry of " <}u^ter,” and 1828# 
whilst the Badger was gra(>p]ing to take possession of the 
strange vessel, a frerfi bring commenced on the part of the rba»s! 
crew of the latter, which William Cullwn, one of the 
crew of the Badgerf was killed. The strange vessel W'^aa 
then boarded, and it was found that two of her crew, con¬ 
sisting of twenty-five men, were lying dead on the deck, and 
a third, who afterwards died, severely wounded; wdiereupoii 
the vessel was captured, and the surviving crew, con^vting 
of twenty-two persons, taken into custody, and afterwards 
delivered on board the Secern on a charge of wilful murder. 

Upon searching the strange vessel she was found to be laden 
with half ankers of foreign spirits, tea, tobacco, and other 
contraband goods, aud had on board a large supply of war¬ 
like weapons and ammunition. No colours had been hoisted 
by the alleged smuggler, but on board were found two 
Dutch flags. The language spoken by die crew was entirely 
English, and, at the time the vessel was first seen, she was 
sailing in a direction towards the coast of Ireland, Under 
these circumstances, 

Brougham and Platt submitted that the prisoners must 
be discharged, and made three points, first, that the ori¬ 
ginal detention was illegal, and not warranted by the cir¬ 
cumstances disclosed on the returns to the writs; second, 
supposing the original detention not to be illegal, it had 
become so by the unreasonable confinement from the IStli 
to ithe £7th January, without any warrant or other leg£il 
process; and, third, that in the absence of any specific 
charge, the Court had no authority to deal farther with the 
iwisoners, by changing their custody, and they must there¬ 
fore be liberated. First, as to the return to the habeas cor¬ 
pus, it is obviously defective, and discloses nothing which 
can’at all warrant the detention of the prisotiers. It is true 
the return states the fact, that these men were delivered 
into the custody of the captain of the Severn, by the com- 
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niatider of the Badger, as persons who had been on board 
a vessel, captured by the Badger, but nothing is shewn to 
connect these men with the engagement stated to have taken 
place, and all that appears against them is the statement of 
information received from other persons. It is clear, there¬ 
fore, that the return to the habeas corpus contains nothing 
to justify the farther detention of the prisoners. Then is 
there any thing upon the depositions which at all affects 
the prisoners, supposing them to have been engaged in the 
transaction in question ? Certainly not. From the deposi¬ 
tions returned, it appears that the king’s vessel was the 6rst 
aggressor, and the fatal consequences which ensued appear 
to have been justifiable upon the ground of self defence. 
Supposing this not to be so, still there is nothing to point 
out any of the individuals before the Court as participators 
in tbe affray. None of them are identified; and therefore 
from the very beginning their detention was illegal. But, 
second, supposing there might have been some colour for 
the detention originally, the confinement from the 13th 
to the 27th January, without any warrant or any steps 
taken to put their imputed conduct into a course of legal in¬ 
vestigation, was illegal, and the Court is now bound to 
discharge them. Nothing disclosed on the return appears 
to justify tliis delay, before any legal and proper steps w'cre 
taken. It is clear that the coroner might have issued his 
warrant for tbe detention of the prisoners, as soon as the 
inquest had returned the verdict on the body of William 
CuUum, if there had been any ground for imputing crimi¬ 
nality to the prisoners. No such step having been taken, 
their detention for so long a period is clearly unlawful, and 
the Court has no alternative but to order their liberation. 
If the delay of a fortnight before any steps are, taken to 
institute a legal investigation into the conduct of the pri¬ 
soners could be justified, their detention for two or three 
years, or any length of time, might equally be justified upon 
the same principle. Supposing then their detention in the 
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first instance was excusable, the unreasonable length of time 
which afterwards elapsed before any proceedings were taken, 
renders their coufinqmant altogether illegal, and they are en¬ 
titled to be discharged from custody. Then, thirdly, ad¬ 
mitting these objections to the original and continuing con¬ 
finement to be not tenable, still, as there is here no specific 
charge on oath against the prisoners (whatever suspicions 
may be entertained of their conduct), the Court has no au¬ 
thority to remand them either to tlie same or to a new cus¬ 
tody. If ill this case there had been a commitment on a 
specific charge of felony, though the commitment was in¬ 
formal and irregular, still the Court, in the exercise of its 
discretion, would recommit the party, if upon the return 
there appeared to be a substantive charge to warrant their 
farther detention; but here no such facts are disclosed as 
M'ill reasonably lead the Court to conclude that the prisoners 
arc implicated in the transaction in question. This is not 
like the case of Hex v. Marks (^a), which was a commitment 
under the unlawful oaths act, 37 Geo. 3. c. 1C3, where the 
Court, finding a specific charge against the prisoners con¬ 
tained in the depositions, remanded them, though the war¬ 
rant of commitment was clearly defective. Here there is 
no commitment—no specific charge—no depositiofls point¬ 
ing out the jirisoners as implicated in any oflfence—and no¬ 
thing whereon to found any farther proceedings against them 
in this Court, and therefore they are entitled to be discharged. 
The gise of The King v. Doctor Shcljbcare(h), is an autho¬ 
rity to shew that a person brought up in custody, under a 
habeas corpus, shall not be recommitted to the same cus¬ 
tody ; but that case is distinguishable from this; for here 
there is no ground for committing these prisoners to a new 
custody, and there is no instance to be found in uhich tin's 
Court has ever acted as Justices of the Peace, by com¬ 
mitting a person to a new custody, who has been brought 
up from ail intermediate custody prior to any specific charge 

(tf) 3 East, lar, (/>) 1 IJiirr. 460. 

VOL. 11. 
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1823. before a magistrate upon oath. On these grounds the pri¬ 
soners are entitled to be discharged. 

Ex parte 

Krans. * • 

Copley, S. G., contrd, was stopt by the Court. 

Abbott, C. J.—I am of opinion that we ought not to 
discharge these persons on any of the grounds which have 
been suggested in argument. The only difficulty which the 
Court feels, is, as to die custody in which the prisoners 
shall now be placed. My opinion upon the case is founded 
entirely upon the matters stated upon the returns to the 
liabeas corpus and the certiorari. Indeed, my opinion would 
be die same if founded upon tlie return to the habeas cor¬ 
pus only, because that document states the fact that these 
men were placed in the custody of the commander of Uie 
Severn upon a specific charge, namely, that of being con¬ 
cerned in an engagement between the iiadger and a smug¬ 
gling vessel, of which these persons were part of the crew', 
in which a person named Williarn Cullum, a deputed ma¬ 
riner of the Badger, was killed, and that they were de¬ 
tained until they could be conveniently brought to London, 
to be dealt with according to lav^ 1 will only advert to 
the proceedings before the coroner, for the purpose of say¬ 
ing, tliat they afford strong confirination of the fact stated 
in the return to the habeas corpus, namely, that the inquest 
have found that the person named William Cullum, in the 
return, had been murdered by some person or persons un¬ 
known. In justice to the prisoners, I forbear saying any 
thing more respecting these depositions, lest they should 
be in any degree prejudiced in any proceedings which may 
hereafter be instituted. We have the fact stated in the 
return, that these men were delivered on board the Severn 
on a specific charge, and were merely detained until a fit 
opportunity could be found for safely conveying them to 
London, to be dealt with according to law. That is suffi¬ 
cient to justify us in ordering their further detention. It is 
said that this is a novel proceeding. 1 certainly do not re- 
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collect any instance like the present, where persons were 
brought up from an intermediate custody, with a view to 
another inquiry. |f sipon this return, connected with the 
other documents in the case, we saw plainly that these per¬ 
sons were unlawfully detained in custody, it would be our 
duty to discharge them ; but if we do not see any illegality 
in their detention, it is equally our duty to put the matter 
into some course of legal inquiry. That it is lawful for 
any person, whether a public officer or not, to take into 
custody any person charged with the commission of an 
offence, and keep him until he can be taken before a proper 
tribunal, is a proposition not to be denied. Suppose, for 
instance, an application made at the silting of the Court, 
for a habeas corpus to be directed to a person, not a pub¬ 
lic officer, to bring up the body of a man alleged to be 
detained in his custody, without any lawful cause, and the 
writ being served inmiediutcly, the parly before the rising 
of the Court brought up his prisoner, and made a return to 
the writ, slating that, the person whose body he brought 
into Court was delivered into his custody upon a charge of 
a capital felony, in order that he might be taken before a 
magistrate, to be dealt with according to law, should vve 
order the prisoner to be liberated upon such a return? 
Clearly not. But it is alleged here, that these persons have 
been detained an unreasonable length of time, so long in¬ 
deed as to make the detention altogether illegal, and an 
extreme case is put of a detention for two or three years, 
which, it is said, might be justified upon the same principle. 
1 do not mean to say that the detention may not be so long 
as to shew that the ground of detention is not a just ground, 
and is altogetlier unfounded; and in such a case the Court 
xvould deal w'ith it as justice required. But cau we say that 
a detention of thirteen or fourteen days is, under the cir¬ 
cumstances of this case, an unreasonable detention ? My 
opinion, however, does not turn upon the length of the 
detention. Here are persons taken into custod}' under cir- 

p D 2 
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Krans. 
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cumstances which justify a suspicion that they are guilty of 
a capital offence; they are placed for security on board one 
of his Majesty’s ships, stationed not for from the shore; 
they are numerous ; they are taken as smugglers; and it is 
not every moment of the day that it would be safe to land 
so large a body of men, and take them before a magistrate. 
Assuming that the magistrates in the local jurisdiction had 
authority to investigate the case, still it might be thought 
prudent that the prisoners should be taken to Ijondon, for 
the purpose of conveying them before some competent tri¬ 
bunal, where their conduct might be investigated, and the 
fact ascertained whether there was any reasonable ground 
for ihe further detention of all or any of them. Under such 
circumstances I cannot say that the length of time during 
which they have been detained is unreasonable, the cause 
of their original detention being a lawful cause. Not being, 
under the circumstances, an unreasonable length of time, I 
think we ought not to discharge these persons. We are of 
opinion that the proper course for the Court to take (what¬ 
ever may be its powder of interfering in the first instance, 
in the way in which magistrates and justices of the peace 
generally act), is to direct that the prisoners shall be taken 
before some competent tribunal, in order that tire matter 
may be further investigated, and the fact ascertained upon 
the merits of the case, whether there is any ground for 
their farther detention. If, after this, any unreasonable delay 
shall take place, it may be competent to the parties to make 
a further application, and then the Court will adopt such 
steps as may appear necessary for expediting the proceed¬ 
ings, so that no injustice shall be done. It seems to us 
that this is the fit and proper course for the Court to adopt 
towards the advancement of public justice. The rule there¬ 
fore which the Court pronounces is, that the prisoners he 
committed to the custody of the Marshal of the Marshalsea, 
in order that they may be taken at the first convenient op¬ 
portunity before some competent authority, to be examined 
touching the matters contained in the return to the habeas 
corpus, anil dealt with according to law. 
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Bayley, Holeoyd, and Best, Justices, concurred. 1823. 

The prisoners were then committed to the custody of the KuHif 
Marshal of the MarsRalsca, in pursuance of the rule pro¬ 
nounced by the Court. 


Beale v. Bikd. 

A RULE had been obtained on a former day in this case, 
calling on the plaiiitiif to shew cause why he should not de¬ 
liver to the defendant a copy of a certain ^agreement in the 
possession of the plaintid', upon which the action was 
brought, for the purpose of enabling the defendant to plead 
in abatement. The action was brought on an attorney’s 
bill, to recover extra costs incurred by the plaintiff for pro¬ 
fessional business, done, as was alleged, on the joint account 
and retainer of the defendant and other persons, in pursu¬ 
ance of an undertaking to which they were all subscribers. 


Monday^ 
Feb, 10. 


The Court will 
not compel the 
plain tiff to de¬ 
liver to the de¬ 
fendant a copy 
of an agree¬ 
ment, in order 
to enable the 
latter to plead 
in abatement 
that the agree¬ 
ment was sign¬ 
ed jointly by 
bim'^elf and 
others. 


CarUj^bell shewed cause, and contended that this applica¬ 
tion was unprecedented, and could not be supported upon 
any principle of justice. The object of the motion, if ob¬ 
tained, would impose the greatest hardship on the plaintiff, 
and tend to defeat his just claim for costs in a proceeding 
of which the defendant had the benefit. The Court would 
not allow a defendant to crave oyer of a deed for the pur¬ 
pose of pleading in abatement, and fortiori they would 
not permit him to have a copy of an agreement for a similar 
purpose. 

f 

Curwood, in support of the rule, urged that this was a 
reasonable application. The object of the action was to 
compel the defendant alone, to pay the CQsts incurred, not 
for his benefit only, but for the benefit of himself jointly 
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with others, who had signed the agreement in qiieslion. The 
defendant might thereby be made liable for 500/. when, 
perhaps his liability ought not to exceed 50/. Under such 
circumstances the justice of the case required that the de¬ 
fendant should be placed in a condition to dispute his liability 
for the whole of the plaintiff’s demand. 

Per Curiam. —This experiment is quite ncNv, and we 
ought not to encourage an application which would enable 
the defendant to interpose vexatious delay, and perhaps de¬ 
feat the plaintiff’s claim. Great injustice might be worked 
by this proceeding if we were to allow it, because, unless 
the plaintiff could prove the signature of every one of the 
subscribers to the agreement, his action might be defeate<l. 
If the defendant is made liable in the first instance for the 
whole of the plaintiff’s demand, he may sue his co-subscribers 
for contribution. 

Rule discharged, with costs. 
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Monday, Smjtii V. DohSON. 

I''eb, 10. 

The affidavit In this case, the question was, whether the affidavit 
trial, on the Hiade to postpone a trial, on the ground of the absence of a 

fEcc^'of‘r necessary witness, should state the name of the 

witness, need witness, 
not state the 
name of the 

geste^to^be Abraham contended, that the practice of the Court rc- 
quired the name of the witness to be mentioned in the afli- 

ilcCvoSoTV* ^ 

davit, but 

The Court said, they knew of no such rule, and therefore 
made tlie 

Rule absolute, for postponing tlie trial. 
Chilly was for the defendant. 
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1823. 


"W^AiiD Levi. 


Monday f 
Feb. 10. 


This was a rule calling on the plaintiff to shew cause Where hired 

, , . .././» 1 •-! *11.1 bail, who were 

why the writ of fi. ja. and execution^thereon, should not be insolvent, of 
set aside with costs for irregularity, the alleged irregularity * 

heinu, that execution was sued out upon the iudgment, not- given, and to 

. , . ■^ 1-1 whom no ex- 

withstanding tlie allowance of a writ of error, under which ception was 
bail in error had been put in and perfected. l,aii in 

error and the 
plaintiff treat- 

Platt now shewed for cause, that the bail in error were ing the writ of 

men of straw, and absolutely beggars. The affidavit upon bai°asnullities 

which he shewed cause, stated that the persons who had 

become bail in error, were in the habit of hiring themselves took out exe- 

as bail, receiving each time, in consideration of their trouble. Held, that the 

the sum of half a crown each; that they had been partners regajar”” 

together for twelve years as hired bail: that one of them Court dis- 
^ ^ • chsirpjcd tlic 

lodged ou a back garret, and that the other lodged in a back rule for setting 

room in the second floor in the house in which he resided, 

The affidavit further stated the belief of the deponent, that 

the writ of error was merely brought for delay. On these 

grounds he contended that the plaintiff was at liberty to 

treat the allowance of a writ of error and the bail thereto, 

as nullities, and sue out execution upon the judgment. He 

cited the case of Crum and others v. Kitchen and another, 

HU, 1820 (a), where the Court, under precisely similar cir- 


(a) Crum v. Kitchen, Hil. 1820. This was a similar application to the 
present, and under tbe like circumstances, Bayley, J. observed, that upon 
mesne process the plaintiff had the security of the sheriff or the bail 
bond, but in error he had no security but the bail, who were answerable, 
not for tbe person of the defendant, but the actual payment of the 
debt, and he dedared that as no error was suggested on tlie record, 
such bail being put in to a writ of error was a gross fraud upon the Court 
and its snitors, and tliough the rule did not ask for costs, yet to mark the 
sense which the Court entertained of such disgraceful practices, the rule 
should be discharged with costs, and it was so discharged accordingly. 

Scarlett and Platt were for the plaintiff, and F. Pollock for the 
defendants. 
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cumstances, discharged a like application to the present, 
with costs, and he now prayed that this rule might also be 
discharged with costs. 

Gurmi/, control, contended, that as the plaintiff’s attorney 
had had notice of the bail in error, w'ithout excepting to 
them, they must be considered as good bail, having beeti 
allowed to justify w ithont opposition. Bail in error having 
been put in and perfected, the plaintiff was not at liberty 
to take out execution. It was the duty of the plaintifPs 
attorney to have excepted to the bail, if upon inquiry, ho 
was not satisfied with their solvency, but he could not now 
complain of the consequences of his own laches, the bail 
being allowed wilhont opposifion. W hatever prospective 
rule the Court might think proper to lay down in cases of 
this nature, with a view to prevent similar abuses, still as no 
such rule had been hitherto promulgated, they would hardly 
dcpiivc the defendant of the benefit of his writ of error, 
bail Iraving been put in without exception. The case cited 
on the other side not being in any book of Ib purts, the 
Court would hardly act contrary to what had hitherto been 
considered the established practice 


Abbott, C. J.—1 think the case to which wc have been 
referred, was correctly decided, and is an authority for a 
similar decision in this instance, and consequently this rule 
must be discharged with costs. Persons who become 
hired bail must at least learn, that they are not to become 
bail in error. This writ of error is evidently brought for 
delay from the very description of bail which have been put 
ill, and if it were possible to prevent practices of this de¬ 
scription we should most gladly do it. Certainly we shall 
do every thing we can to discourage them, because nothing 
tends so much to bring reflection upon the administration of 
justice as conduct of this description. Persons of this class 
are often put in as bail merely to gain a little time, but aie 
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immediately excepted to, and no great harm is done, but we 
must discourage the practice of their becoming bail in 
error. We shall discharge the rule with costs. 

Holroyd, J. (a) concurred. 

Best, J. also concurred, and said, that the persons put 
in as bail in this case were no bail at all. This was a mere 
fraud upon the Court and upon the piaintiflf. 

Rule discharged, with costs. 

(«) Baiflcifj J. was absent. 


Yauwortii V. Mitchrl. 

rp 

X ms was a rule calling upon the plaintiff, an infant, 
ulio sued by his fatlier, as prochein ainy, to shew cause why 
tlie proceedings in the action should not be stayed, until he 
gave security for costs, on an affitlavit, stating that the 
])rocheiu aniy was insolvent, and in no condition to pay 
costs, and that be bad admitted in a conversation with the 
deponent, that he had nothing to do with tlie costs,'but that 
a friend would see him righted. 

Walford shewed cause, and said that the question in tliis 
case was in effect, whether under any circumstances an iu> 
ftint plaintiff could be called upon to give security for costs. 
He maintained that he could not, and cited an anonymous 
case in C. P. (a) where it had been expressly held, that 
the Court would not oblige an infant plaintiff to give 
security for costs. 


42d 

1823. 

Ward 

Levi. 


Mondtegf 
Feb. 10. 

An infant who 
sues by his 
prodiein aniy 
need not |{ivc 
security for 
costs, even 
though the 
prodiein amy 
is sworn to be 
iosolvent. 


(a) 1 Marsh. 4. 
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Chitty, contri^, relied upon Doe, d. Selby v. Alston (a), 
where Butter, J. said, “ there are only three instances in 
which the Court will interfere on behalf of a defendant to 
oblige the plaintiff to give security fer costs: the first is, 
when an infant sues, the Court will oblige his prochein 
amy, or guardian or attorney, to give security for the 
costs; second, when tlie plaintiff resides abroad, in which 
case the Court will stay proceedings till security is given 
for costs ; and third, where there has been a former eject¬ 
ment.” 

Per Curiam .—We shall act upon the last decision in the 
Common Pleas. If we were to hold that the procliein amy, 
who in this case happens to be the father of the infant, must 
give security for costs, it would in many instances absolutely 
prevent an infant from suing, however just his cause of 
action might be. 

Rule discharged, without costs (/j). 

(«) 1 T. R. 491. {I,) Vide i Tidd. 61. 
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Tuesddiy, 
t'eb. 11. 


Anonymous. 


Wliere the 
captain of a 
merchant ship, 
domiciled in 
this country, 
was detained 
by a plaintiff 
for a consider¬ 
able time to 
gire evidence 
in a cause, but 
before issue 
was joined or 
notice of trial 


In this case, the iV^aster, on tlie taxation of costs, allowed 
the expcnces of maintaining the captain of a merchant ship, 
who was detained in England for a considerable time, to 
give evidence in the cause, but before the cause was at 
issue. The witness was a British subject and domiciled in 
country, but was at all times liable to be called upon to 
go to sea and discharge his professional duties. On shewing 
cause against a rule for reviewing the Master’s taxation, the 


givenHeld, question was, whether he was justified m allowing the cx- 

that the Mas- ^ ,,, ,• 

ter was at 11- pences of a witness detained under such circumstances. 

berly in taxing 

the costs, to allow thcexpcnccof maintaining tlie witness during such detention. 
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After hearing Marryat in support of the rule (Campbell, 
contr^, being stopt,) 

Abbott, C. J. ^aiS, we are all of opinion, that the 
Master was justified in the allowance of the expences ui 
question. It is true that the witness is not a foreigner; he 
is a native of this country and domiciled here; but he is a 
seafaring man, and if he had not been detained in England 
for tlic purpose of giving evidence in this cause, he might 
have pursued without control that line of life in which he is 
engaged. Now, unless the expences of detaining a person so 
circumstanced can be allowed, the greatest hardship would 
be imposed on the individual. In many instances persons 
in his situation cannot afford to maintain themselves out of 
their own funds, and it is unlikely that they would stay 
unless they had a prospect of being indemnified for their 
loss of time and expences. Persons of this description can¬ 
not be detained by compulsion. In this instance the witness 
was at liberty to leave the country at any time before he 
was subpoenaed. He cannot be subpoenaed until issue is 
Joined, and notice of trial given. If before the subpoena is 
served upon him, he may leave the country, the parties 
must incur still greater expences in bringing him home after¬ 
wards to give evidence, a consequenc.e w’hich would be 
highly injurious to the plaintiff, and would produce a con¬ 
siderable delay of justice, which is *lalways to be avoided. 
Considering the situation of this individual, and die cir¬ 
cumstances under which he was detained, I cannot say that 
the Master has exercised an unsound discretion. There is 
no complaint as to the amount of the taxation, and as we 
see no objection to the principle upon which the expences 
were allowed, this rule must be discharged. 


1S23. 

Anonymous. 


Rule discharged. 
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1823. 


Tuesday, 
Feb. 11. 

By statute 
49 Geo. 3. C.68. 
s. b. the notice 
of appeal in a 
matter of bas¬ 
tardy must 
specify the 
cause and mat¬ 
ter thereof. 
Where a no¬ 
tice given by 
the reputed 
father of a 
bastard child 
of bis intention 
to appeal 
against an or¬ 
der of filiation, 
merely stated 
that he intend¬ 
ed to prose¬ 
cute an appeal 
against an or¬ 
der of filiation, 
whereby he 
was adjudged 
to be the fa¬ 
ther of a fe¬ 
male bastard 
child, born of 
the body of E. 
H., and 
chargeable to 
the parish of 
S..L., pursuing 
the words of 
the order with¬ 
out specifying 
the particular 
grounds of ap¬ 
peal s«-Held, 
that the notice 
of a}meal was 
insumcieut. 


The King f. The Justices of GboucESTERSiURE. 

TPhIS was a motion for a mandamus to the Justices at 
Sessions to enter continuances, and hear an appeal in a 
matter of bastardy ; and now, on shewing cause against the 
rule, the question was, whether the notice of appeal given 
by the appellant, was in conformity with the stat. 49 Geo. 3. 
c. 08. s. 5, which requires that the party appealing shall 
give ten clear days notice of his, her, or their intention of 
bringing such appeal, and of the cause and matter thereof, 
&c. The notice given by the appellant in this case was of 
his intention '' to prosecute an appeal against an order of 
filiation, whereby the appellant was adjudged to be the 
reputed father of a female bastard child, born of the body 
of Elizabeth Hay, which had become chargeable to the 
parish of South Lea, in the county of Oxford'' The notice 
was a mere eclio of the form of the order, without stating 
any specific grounds of appeal. The Sessions considered 
this notice insufficient, and therefore dismissed the appeal. 

BlisK in shewing cause against the rule, contended, that 
the notice which had been given, was not in conformity 
with the requisites of ,rfhe statute, which required two things, 
first, that the party appealing, should give notice of his in¬ 
tention to appeal; and, second, that the notice should con¬ 
tain a statement of the cause and matter thereof, which 
meant the specific grounds of objection to the order of 
filiation. The notice in this case was no more than a notice 
of intention to appeal, and was totally silent as to the cause 
and matter thereof, and consequently was insufficient. Ho 
cited Rex v. The Justices of Salop (a). 


(«) 1 Barn. & Aid, 626. 
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G. Cross, contri, insisted, that the notice which had been 
given, did, in substance, convey to the parties interested 
the grounds of appeal. • An order of hliation contained a 
variety of matters, against each of which the reputed father 
of a bastard, had a right of appeal; namely, the sum 
awarded for apprehension, the expences of the mothers 
lying in, the weekly maintenance of the child, and the ad¬ 
judication of filiation. The notice in this instance contained 
a sufficient specification of the ground of appeal, inasmuch 
as it stated expressly that the party appealed against the 
adjudication that he was the father of the child. This must 
be understood to mean that he objected wholly to that part 
of the order which adjudged him to be the father. Under 
this notice the respondents must necessarily infer that the 
appellant only meant to dispute the fact of his being the 
father of the child named in the order, as being born of the 
body of Elizabeth Hay, without regard to any of the other 
matters contained in the order. There being several other 
grounds upon which he might have appealed, the necessary 
inference was, that he intended to confine his appeal to that 
which adjudged him to be the father of the child. It seem¬ 
ed, therefore, to be unnecessary that the notice should con¬ 
tain any further statement of the cause and matter of 
the appeal. 


1823. 


The Kimo 


V, 

The Justices 
of Glouces¬ 
tershire. 


Abbott, C. J.—I am of opinion that this notice was 
insufficient. The act of parliament requires that the notice 
of intention to appeal, shall also contain a specific statement 
of the cause and matter thereof, and then proceeds to re¬ 
quire that the Justices at Sessions shall determine the cause 
and matter of such appeal. That clearly means the merits 
and not merely the form of the order. Here the notice 
simply contains a description of the order, whereby the 
appellant is adjudged to be the father of the child, witliout 
stating any ground of objection to such adjudication. It 
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1823. 4oes not go on to allege any objection to the adjudication in 
point of form or substance, and there is therefore nothing 
The K***® specific so as to direct the attention gf the respondents to 
grounds of appeal. The respondents are left entirely 
TERsHiRE. to guess at the objections, and must go to the Sessions un¬ 
prepared as to those points, which it may be necessary for 
them to prove in evidence. This notice is merely a descrip¬ 
tion of the order, whereby the appellant is adjudged to be 
the father of the child, and does not contain any statement 
of the cause and matter of appeal, and consequently it is 
not in compliance witli the statute. 

Holroyi), J. (fl)—The object of the statute is to re¬ 
quire a statement in the notice of the particular grounds of 
objection to the order of filiation upon the merits. A no¬ 
tice as to the order itself is not sufficient, unless it also 
contains a statement of the grounds of appeal touching the 
matter thereof, in order that the respondents may come to 
the Sessions prepared to meet the cause and matter of the 
appeal, and not merely the form of the order. 

Best, J.—^This notice does not sjjecifv the cause and 
matter of the appeal, but merely describes the Older itself, 
which is clearly insufficient. 

Hule discharged. 


(«) lioylfyyi., was ahsciil. 
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Ex parte Pilgrim. 


1823. 


Tuesday, 
Feb. 11. 


Gaselee moved to admit this gentleman as an attoraey The statute 

of the Court under the following circumstances :—In 1817 l^s/requVie^' 

Mr. Pilgrim was articled to an attorney in the city of Bath. 

Within a month afterwards the original articles being duly torncy’s clerk- 

executed, were sent up to his master s agent in London for emoUed, toge- 

the purpose of being enrolled, pursuant to the statute of the 

34 Geo. 3. c. 14. s. 2 (a). Having served his clerkship, and 

being about to apply for admission, he searched the Mas- same, before 
, n. j. , • , 1 /n 1 ■ t**® clerk shall 

Icrs onicc for the purpose of making the usual amdavits be admitted to 

of service of notices, &cf, and could find no trace of the 

articles having been enrolled, nor obtain any information in euacts, that 
, , . . , , - , unless the m- 

the office to account for the omission, or the loss of the dentures are 

articles. In the books of his master’s agent an entry was 

found in the hand-writing of one of the clerks (cotempora* 

° *■ cutiun, toge- 

neoiis with the time when the enrolment was supposed to ther with the 

have been made), of the payment of a fee of five shillings, service shall be 

at the Master’s office, for attending and enrolling the articles. 

That clerk was iioM^ at the Cape of Good Hope, but there from the time 

was an affidavit verifying his hand-writing. In addition to only. Where a 

rlerk had been 

(a) Which enacts, “ That no person, who by any such contract as articled to an 
aforesaid, made after, <S:c. is or shall be bound to serve as a clerk as u^orncy in 
aforesaid, shall be admitted to be a solicitor or attorney in any of the *the”in^^ 
said Courts, unless the indenture or other writing, containing such con- dentures had 
tract, duly stamped according to the directions of this act, shall be cn- been sent up 
rolled or registered with the proper officer, to he appointed for that to Loudon to 
purpose In the. Court wdierein such person shall propose to be afterwards ^Ma^tcrN*** 
admitted a solicitor or attorney by virtue of his service under such con- pursuant 

tract, together with an affidavit of the time, of the execution of such to the* statute, 
contract by snch clerk; and in case such indenture or other writing and after the 
shall not be enrolled or registered in such Court within six montlis next clerkship had 
after the execution thereof, together with such affidavit of the time of **^*'^acc'o/thc 
the execution of such contract, then in such case the service of snch |',nit;ntuie8 
clerk, under such indenture or writing, shall be deemed to commence could be dis- 
from the time of such enrolment or I’egistry only, and not from the covered in the 
execution of such indenture or writing; any usage or custom to the Mastersoffice, 
contrary notwithstandius.” Court le- 

“ fused to admit 

him, although it appeared from the books of the town agent, that a clerk of the latter 
had pjaid the fees payable in the Master’s office upon enrolment, cotemporaueously with 
the time when the enrolment was supposed to have taken place, 
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this the counterpart of the articles was now produced, to¬ 
gether with an affidavit of the attesting witness verifying its 
due execution. Thefe W'as also an a/hdavit of the due pay¬ 
ment of the stamp duty required to be paid. Under tliese 
circumstances he now prayed to be admitted, and the case 
of JEjc parte Clarke {a) was cited. 


Per Curiam{b ).—Much as we lament the hardship of 
the case, W'e find it impossible to get over the words of the 
act of parliament. Tliey are peremptory, and cannot be 
relaxed. The 2nd. sec. enacts, that no person shall be ad¬ 
mitted unless the indenture shall be enrolled with the pro¬ 
per officer of the Court, together with an affidavit of the 
time of the execution of the same ; and in case such in¬ 
denture shall not be enrolled within six months next after 
the execution thereof, together with such affidavit at the 
lime of execution, then in such case the service under the 
indenture shall be deemed to commence from the time of 
such enrolment only, and not from the execution of the in¬ 
denture ; any usage or custom to the contrary notwithstand¬ 
ing.’^ Now there is nothing in the circumstances of this 
case which will allow us to dispense with the necessary proof 
that the articles have been duly enrolled. There is even no 
foundation to lead us to a reasonable belief that they had 
ever been enrolled. Had there been an affidavit produced 
from the Master’s office, shewing that any fee had been paid 
at the time of enrolment, although the indentures might 
have been lost, then w'c might consider w'helhcr we should 
not direct the counterpart to be enrolled nunc pro tunc. 
But there is nothing to satisfy us that the indentures had 
ever been in the Master’s office. Tliere is reasonable evi¬ 
dence «crlainly that the articles were duly executed, and 
that this gentleman had served his clerkship, but we cannot 
surmount the obstacle which the words of the act inter¬ 
poses with respect to enrolment. 

Admission refused. 

(fc) Abholtf C. J., was absent. 


(«) Barn. & Aid. dio. 
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The King v . Rogier and Another, 

. • 

Indictment against the defendants for a nuisance, 
Hi keeping a common gaming house. The first count 
charged, that Charles Edward Rogier and William South- 
well Humphrey, on, Sec. unlawfully did keep and maintain 
a certain common gaming house, and in the said common 
gaming house, for lucre and gain, did cause and procure 
divers idle and evil-disposed persons to frequent and come 
to play together, at a certain unlawful game at cards, called 
Rouge ct Noirand in the said common gaming house, 
on, &c. unlawfully and wilfully |lid permit and suffer the 
said idle and evil-disposed persons to be and remain playing, 
and gaming at the said unlawful game called “ Rouge et 
Noir,” for divers large sums of money, to the great da¬ 
mage and common nuisance, &c. Second count was the 
same as the first, only charging the defendants with keeping 
and maintaining a certain common gaming room. Both 
counts charged the offence as an offence at common law, 
not against any statute. Plea, Not Guilty, and Issue thereon. 
At the trial before Abbott, C. J., at the Middlesex Sittings 
after last Term, the defendants were found guilty. 


Tueadnv, 
Feb. 11. 


Keeping and 
maintaining a 
common gum* 
in{T house, and 
lor lucre and 
(rain, causing 
and procuring 
idle and evil 
disposed per¬ 
sons to come 
there to play 
together, at 
“ Kouge et 
Noir,” and 
permitting 
such persons 
to play at such 
game for large 
sums of mo¬ 
ney, is an of¬ 
fence indict¬ 
able at com¬ 
mon law. 


Cnrrcood and Platt now moved to arrest the judgment. 
This is an indictment at common law, and unless the ofl'ence 
with which it charges the defendants be a common law 
offence, the indictment cannot be supported. The indict¬ 
ment charges, first, the keeping and maintaining a common 
gaming house; and, second, the permitting a certain un¬ 
lawful game called “ Rouge et Noir” to be played in the 
said house, neither of which acts is an offence at common 
law. Mr. Serjeant Hawkins is the first wiiter who lays it 
down as a dictum, that the keeping a gaming house is a 
common law offence, or, in other words, a nuisance per se, 
VOL. II. 


£ u 
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which it must be, iu order to come M’ithin the scope of this 
indictment, imd his language is not very decisive on the 
subject, being only, it bath been said that all common 
gaminghouses are nuisances i)i the eye“ t^f thehnv.’Hn) A 
very modern author ventures indeed much further; for, in 
the last edition of lhirn\ Justice, it is said, * it is clearly 
agreed that all common genning liouscs are nuisances in the 
eye of the law ;’'(/>) and he cites H(izckins^s Vlesis of the 
Ci own, anil Ihissel/j on Crimes (c), as authorities in his 
fa\or. It has been already sliewu that the former of these 
by no means warrants the assertion iu Burn, nor docs the 
latter, the language tlu re being founded only on the same 
dictum in Jlaukuis. It cannot indeed he denied that a 
gaming house ma>, by improper miuiagemeiit, become a 
nuisance; but it is not so per se, which this indictment 
charges it to l)e. Then with respect to the game of Rouge 
et ISoir,” the indictment is e\ideiilly bad. No gaming of 
any desctipliou is an offence at common law, as is clearly 
proved by the various statutes which have been passed for 
the express purpose of making it an offence. Rut every¬ 
one of those statutes sets out by name those games which 
are prohibited as unlawful, and in no one of them is tlie 
game of “ Rouge et Noir” mentioned. The infeienee 
therefore becomes irresistible ; first, that, independently of 
the statute law, all games arc lawful ; and, second, that this 
particular game not being prohibited, remains to this day 
lawful also. There are indeed two separate allegations in 
this indictment, first, that the playing was illegal, and, second, 
that the game of Rouge et Noir” was illegal; but the first 
is not stated iu die indictment. Now it is illegal, and the 
second is not illegal; therefore, if cither of the allegations is 
imperfect, the offence is insufliciently described, and the de¬ 
fendants are not called upon to answer it. Upon either of 
these grounds therefore, first, that tlic keejiing a gamin*' 
house is not per se an offence as here laid; and, second. 


(a) I Hawk. P. C. c. 7 ,'>. s. C. 

{h) Ciietwynil'b ed. vol. li. p. 302 . 


(() Page 
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that the game of ** Rouge et Noir” cannot be noticed now, 
for the first time, by the Court as illegal, when all games 
not prohibited by statute (which that is not) are lawful; 
this indictment is barf, and the defendants are entitled to 
have the judgment arrested («). 


435 

1823. 

The King 

t). 

ItOGlEll. 


Abbott, C. J.—1 am of opinion that the evidence in 
this case was quite sufficient to support the indictment, and 
that consequently there is no ground for the present motion, 
(t is not necessary, on the present occasion, to decide whether 
the keeping a common gaming ht>use is per se a nuisance, 
or whether the game of “ Rouge et Noir" is per se an illegal 
game, though the inclination of my mind is strongly in 
i’a\orofthe affirmative of both those questions. But allow¬ 
ing, for a moment, that both those questions may be an¬ 
swered ill the negative, still there are allegations in this 
indictment which, if they are supported by the evidence, 
will clearly render both the acts charged ofiences at com¬ 
mon lavw If a common gaming house be so conducted 
that it becomes a receptacle for idle and disorderly persons, 
who are permitted to assemble there and enter into play for 
sums of an illegal amount, it becomes a public nuisance, 
and the maintaining it is an offence indictable at common 
law; and if the game of Rouge et Noir,’^ or any oilier 
game, however innocent in itself, is played at by such per¬ 
sons, and to an excessive amount, it becomes an illegal game, 
and those who hold out to oihors the means of so playing 
at it are guilty of a common law offenct'. Now, to apply 
these positions to the present case:—Tlie indictment 
charges, that the defendants unlawfully did keep and 
maintain a certain common gaming house, and in the said 
house, for lucre and gain, did cause and procure divers idle 
and evil-disposed persons to frequent and come to play togt'- 
ther, at a certain unlawful game at cards, called “ Ruage 

(rt) Vid{! S3 Ht‘n. a. r. 9. ss. 11, 12, and II. 25 fJeo. 2 . r. 36. >'• i'- 
5 o (r€ 0 . 3. V. 70. iiac. .\br. NttL'ancett (A); ami 1 tiawli.. V. C. r. 92. 
s. 1 1. cl Si-q. 


J, r: C 
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1823. 
The Kimg 


w. 

Rogier. 


et Noir,” and unlawfully and wilfully did permit and suffer 
the said persons to be and remain playing and gaming at the 
said unlawful game for divers large sums of money.” Then 
does the evidence support these allegations ? It is in proof 
that the defeudunts’ house was frequented by persons of 
tender age and limited incomes, and who there hazarded not 
only more than they could properly afford to lose of their 
owu, but actually staked the property of their employers, and 
that not uufrequently whilst in a state of intoxication. 1 can 
entertain no doubt that such persons, in such a situation, 
completely satisfy the mcaij^ing of the w ords “ idle and dis¬ 
orderly,” and that their admission to the house in question 
rendered it a nuisance, and the maintenance of it an offence 
at common law. It is further in pi oof that persons, such 
as I have described, played at the game of “ Rouge et 
Noir;” that 100/. notes Mere often staked at a single round 
by individuals, and that thousands weie occasionally won by 
the defendants at that game in the course of one evening. 
Tlie very essence of illegal gaming is the pla3ing at the 
game to excess ; the statute law, in some instances, limits 
the amount that can legally be lost or won at one sitting 
to 5/.; and can it then be doubted that the playing at this 
or at any other game to the amount I have mentioned, is 
excessive, and consequently illegal f 1 certainly ha\c no 
hesitation in declaring that it is; and when I further take 
into consideration the very cautious mode of admission into 
the house-—the double doors, and the guards stationed at 
them—the temptation held out to the visitors to indulge in 
liquors freely, gratuitously provided, even to intoxication, 
and the'eareful and constant sobriety of llie projnietors, I 
cannot hut see, on the one hand, a consciousness that the 
business carried on there was unlawful; and, on the other, 
a premeditated design to allure the unguarded to share in 
that business for the prolit of the defendants alone. If it 
should be thought that this interpretation of the common 
law^ on this subject requires coiilirniatioii, 1 think it is to 
be confirmed from two sources; first, by the very numerous 
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convictions which have taken place under common law pro¬ 
secutions for similar offences; and, second, by the language 
of the statute 25 Geo, 2. c. 36, s. 5. where it is said, tViat 
in order to encourOge prosecutions against persons keeping 
bawdy houses, gaming houses^ or other disorderly houses,’' 
the expcucesof such prosecutions shall be paid by the over¬ 
seers of the poor of the parish in which the house indicted 
is situate, from winch it is clearly to be inferred that the 
legislature then meant to describe the keeping a common 
gaming house as a previously indictable offence. I am 
therefore decidedly of opinion that the indictment in this 
case is good in point of form ; that it W'as substantially sup¬ 
ported by the evidence; and consequently that there is no 
ground for the present motion in arrest of judgment. 

Bay LEY, J.—I am entirely of the same opinion, and 
fully concur in the reasoning of my Lord Chief J ustice upon 
the subject; to which 1 will only add that the statute 
58 Geo. 3. c. 70, is couched in similar terms, and evinces 
the same understanding on the part of the legislature as is 
manifested by the language of the previous statute of 
25 Geo, 2. c. 36. 

Holroyd, j. —I am also of the same opinion. I think 
the reasons which are given in Hawkins for the dictum 
which has been cited and objected to, are perfectly satis¬ 
factory, and go the full length of shewing that the offence 
charged in this indictment, and proved at the trial, is an 
offence at common law ; and that the language of, the sta¬ 
tutes plainly indicates that the legislature, in passing them, 
adopted and acted upon that idea. 1 can llierefore see no 
pretence for the present application. 

Best, J.—I should be extremely sorry if I thought it 
possible for any unbiassed mind to entertain a doubt upon 
this subject. It is quite clear that any' practice which has a 
tendency to injure the public morals, is a common law 
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Feb. 12. 

Though bail 
justify by con¬ 
sent at the 
Judge's Cham* 
l)prs, the prac¬ 
tice of the 
Court re(|nir<'9 
that a rule for 
Hic allowance 
«f bail should, 
notwithstand¬ 
ing, be served 
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offence, and that I take to be the foundation of the dictum 
to be found in Hawkins. To me it is equally clear that the 
practices charged in this indictment, and of which these 
defendants have been convicted by a Jury, have such a ten¬ 
dency, and are therefore indictalde in the present shape. 
With regard to the particular game described in the indict¬ 
ment, I think the name there given to it is perfectly im¬ 
material ; no game is unlawful in itself, but every game may 
be rendered so by playing at it for an excessive stake; for 
it is the amount played for, and not tlie name or nature of 
the game, which is llie essence of it, an<l which constitutes 
it an offence in the eye of the law. But, as it seems to 
me, the consideration of that branch of the subject is not 
necessaiy, for there is quite enough charged in the indict¬ 
ment, and proved at the trial, to render the.se defendants 
guilty of a misdemeanour iu the mere management of the 
house of which they w'cre the proprietors. 

Hide refused. 

The defendant Rogier was sentenced to pay to ihc king a 
fine of oOOO/., and to be imprisoned one year in the Mid' 
dtesex IJoiisc of Corrcctwiiy and tee tlel'cmtaat Humphrey 
to pay a fine of 1200/. and bi‘ impiisoned in llic same place 
of confinement for two years. 


BjGNOLD t'. IIOLDIMJ. 

O N motion to set aside the proccofliugs on the bail bond 
in this case for irregularity, tlic question was, whether, when 
bail are justified by consent at a Judge’s chambers, it is 
necessary that the deftMulunt should give the plainlifi' or his 
attorney notice that the bail have justified, or serve him with 
a rule for the allowance of bail. 

dn the ])laitniff or his attorney. 



HILARY TERM, FOURTH GEO. IV. ^ 

The Court, after consulting with the Master, said, the 
practice of the Court required that a rule for the allowance bjctNold 
of bail should be served, notwithstanding the bail had jus- 
tified by consent at chambers, but on payment of costs they 

made the rule absolute. 

Rule absolute, on payment of Costs. 

JValforJ for the plaintiff, and jP. Po//ocA: for the defendant. 


Doe, on the Demise of Payne v. Grundy, 


Wednesday^ 
Feb. 12. 


(JoMYX, on a former day, obtained a rule to shew cause 
why the executrix of the lessor of the plaintiff should not 
pay the costs of the nonsuit in this action, pursuant to the 
postea and allocatur thereon, upon the ground that the non¬ 
suit had taken place on the merits, and lliat the testator, 
who had ilied after the commission day at the last Assizes 
for fVarwickf where the cause was tried, had entered into 
the common consent rule. “ 

Header shewed for cause that there was nothing in the 
case to take it out of the general rule of law' that an exe¬ 
cutor is not liable for costs, because the consent rule being 


Whore a lessor 
of the plaintiff 
dies alter the 
commission 
day at tlie As¬ 
sizes, and is 
nonsuited 
upon the me¬ 
rits of the 
ejectment, his 
executor is not 
liable for the 
costs under 
the common 
consent rule 
given by the 
testator in hi* 
hfc-time. 


merely personal, could not affect the executrix, and no 
undertaking by the testator could operate after his death, so 
as to deprive his executrix of the privilege appertaining to 
her in that character. He cited Doe v. Ford (a), as con¬ 


clusive against the motion. ^ 


Comyn, contra, relied on Thrustout v. Bedwcll (6), where 
the lessor of the plaintiff having died before the Assizes, 
and the plaintiff being nonsuited for not confessing lease, 
entry, and ouster, the Court refused the executor the costs 
(rt) 2 Smith, 40 r. (/>' 2 Wilson, 7. 
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of the rule. He distinguished this case from Doe v, Ford^ 
because here the testator had died after the commission 
day, which he contended made all the difference. 

Per Curiam ,—The case cited from Wilson does not go 
^ the length of holding an executor liable to pay costs, it 
merely decides that under certain circumstances he cannot 
recover them. The testator’s undertaking to pay the costs is 
no contract as between the present parties, and cannot affect 
his executrix. No action could be maintained upon the 
consent rule, either against the testator, if he had lived, or 
against his executrix, inasmuch it is no contract. It is an 
undertaking to pay, but not by u ay of contract. The judg¬ 
ment in this case is against Jo^u Doe only, not against the 
lessor of the plaintiff. The case of Doe v. Ford is decisive 
as to the law upon this subject, and it would be great in¬ 
justice to deviate from the rule there laid down in a case like 
the present. 

, Rule discharged. 
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V. 

Gkvndy. 


UEGULA GENERALIS. 

IJilary Term, ^ 
r, & 4 Geo. IV. 1823. 

It IS ORDETIED, that no commissioti for taking affidavits 
in this Court be issued to any person practising as a con¬ 
veyancer, unless such person be also an attorney or solicitor 
of one of the Courts at Westminster ; and that no such 
commission shall issue without an affidavit, made by the 
person intended to be named therein, that he is not, and 
doth not intend to become practising conveyancer, or that 
he is an attorney, or solicitor, duly inrolled in one of the 
said Courts; and hath taken out his certificate for the cur¬ 
rent year. 

By the Court. 


END OF HILARY TERM. 
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ARGUto AND DETERMINED 
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IN THE 

COURT OF KINGS BENCH, 


IN 

EASTER TERM, 

IN THE FOURTH YEAR OF THE REION OF 
GEORGE IV. 


Jackson v. Pearson and Another (a). 

This was an action of debt, under the statute 9 Geo* 1. 
c. 22. w, 7« against the defendants, as two of the inh^itants 

(a) The fbilowittg warrant, under the king’s sign nmnoal, having been 
issttcd to the Jhdges of this Court, under the'authority of the statute 
3 Geo. 4. c. 102, was iu'HRai'y.Terai openly. a»d 'Ri||bttQ}y aol^d aad 
declared in Court, in pursuance of the said statute, viz. , , '' 

at' 

. WarroM mtkorizing fhe^Ju^es to bot^ € ^cial 
GEORGE R. ’ 

Whereas by an act passed in the Session of ParBanimtl, 
holden in the third year of our reign, *iutittiled ** An act to repeal an act 
of the first and second year of his present Majesty, for facilitatkig flie 
de^HUch of business in the Court of King’s JBench, and to further 
provisions in lion thereof,” it is, amongst other things, enac^d, Riat 
from and after the passing of the said act, it ahaU and niay be hfWhil to 
and for us, our heirs and successors, and we and tiiey hre thereby au' 
thorized, from time to time, as to us or them shall seem meet, by war- 
rairt under par or their sign manual, direated to tlie Judges of our said 
Cemrt, 10 direct apd require the Judges of our said Court, »i any two 
or lUOro of tb^, to meet at Serjei^te' Inn Hall, ff'estminater H0, at 
some t^ber convenient place, to he by them appointed, on snidi and so 
many days in the vacation, or interval between any Terms, as to ns, our 
heirs tod sncCesloirs, shall seepi fit and proper, for the despatch of 
snch matt^ as at the end of the Term tneotiooed in sneb warrant may 
be depending in onr said Court, whetbor ron the crown or plea tide 

VOL. 11. F F 
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large; and this 
is an objection 
in arrest of 
judgment. 
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of the hundred of Go^ord, in the county of Suffolk, to 
recover damages for the injury sustained by the plaintiff, 
also an inhabitant of the hundred, in having had his barn 
and some straw wilfully destroyed by fire. At the trial be¬ 
fore Best, J., at the last Summer Assizes for Suffolk, the 
plaintiff had a verdict. 


11. Cooper, ill Michaelmas Term last, obtained a rule 
nisi in arrest of judgment, upon the ground that the action 
was ill brought, two of the inhabitants of the hundred 
having been made defendants, whereas the statute directed 
the remedy to be against the hundred at large. 


Storks now shewed cause, and contended, first, that the 
action was properly brought against the present defendants; 
and, second, that the objection, if tenable, w'as matter in 
abatement, and should have been so pleaded. "With respect 

tbei’cof j And whereas we have heen given to understand, that mimer* 
oils matters are now depending in our said Court, which cannot be 
despatched during this present Hilary Term, and which ought to be de¬ 
spatched with all convenient speed; now, tlierefore, we do hereby, in 
pursuance of the said act, direct and require you the Lord Chief Jos- 
r»ce and other Judges of our said Court, before ns, or any two ot more 
of yon, to meet at Serjeants' Inn Hall, IVeslmivstcr Hall, or some other 
convenient place, to be by you appointed, according to the said act, on 
the day next after the end ai this present Hilary Term, and from Uience 
daily, until the 1st day of March next, for the despatch of such matters 
as may be depending in onr said Court at the end of thia present Hilary 
Term, whether on the crown or plea side thereof. 

Given at our Court at Carlton House, the Ist day of February, 1843, 
in the Fourth year of our reign. 

By His Majesty’s Command. 

To the Lord Chief Justice and other the Judges of our Court before us. 

The Lord Chief Justice then gave publie notice, that in obedience to 
his Majesty's command, two or more of the Judges would meet in some 
convenient apartment in the Guildhall, at fCestminster, on Thursday, the 
13th day of February, for the despatch of such basineas as remained 
undisposed of at the close of the then present Term. 

Accordingly, on Thursday, the 13th of February, Bayley, Holroyd, and 
Best, Justices, assemb^d in an apartment at the Guildhall, fFest- 
minster, and sat continuously from the said 13th of February until Friday 
the S?eth February,., both days indnsivc, Sundays excepted. 
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to the first point there is nothing in the statute which justifies 
the position, that all the inhabitants shall be made defendants 
in this form of action. A liberal construction must be put 
upon the statute, it’bding a remedial and not a penal law. 
ITiis was decided in llatcHffe v. Eden (a), where the same 
thing is said with respect to the slat, of fVinion, 13 Edw. 1. 
St. 2. c. 2, which gives an action against the hundred gene¬ 
rally. Tlie act 9 Geo. 1. c. 22. says, that ** the inhabitants’* 
shall be liable, and that the injured party shall recover his 
damages from the inhabitants.” It does not include the 
word all,” and therefore any portion of the inliabitants 
is sufficient to satisfy its directions. The liability imposed 
by the act is thrown upon property, not upon persons, 
and 30 long as the party sustaining damage has the means 
of obtaining a remuneration for his loss, it is of no conse¬ 
quence what individuals are in the first instance made de¬ 
fendants in the action. There is a provision in a subse¬ 
quent part of the 7th clause, that where the plaintiff has 
obtained a verdict, he may sue out execution against “ anif 
of the inhabitants,” and “ all other the inhabitants” shall be 
rateably taxed in contribution of the sum levied. Then, 
as the statute expressly provides that any number of tlie 
inhabitants may be proceeded against for the damages when 
a verdict has been obtained, the inference is irresistible, 
that it meant also to render any number of them liable in 
the action by which that verdict is sought. Upon the se¬ 
cond poiixt he cited Steward v. Howey (A), and Bloxham v* 
Hubbard (c). 

II. Cooper and B. Andrews, coiitr^, were stopt by the 
Court. 

Bayley, J.—I am of opinion that this rule must be 
made absolute. ITie plaintiff has not pursued the remedy 
which the statute provides, and must suffer the conse- 

(o) Cowp. 485. See Dong. 699. (h) 3 Keb. Ig6. (c) 5 East, 40r. 
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quences of his error. The statute declares generally, that 
“ the inhabitants” shall be sued, and declares in express 
terms that all the inhabitants” shall contribute to pay the 
damages recovered. From this it must be inferred that 
a// the inhabitants are to be sued. In the present case 
two individuals, described as inhabitants, are made the 
defendants; they may have been inhabitants when.die action 
was brought, but non constat that they will continue to be 
so up to the time when the damages are levied; and there¬ 
fore this mode of declaring defeats the very object of the 
statute, which is, that the whole body of those who were 
inhabitants when the injury was sustained should be liable 
for the damages when they are recovered: for if the present 
defendants ceased to be inhabitants between the period of 
the action brought and the execution sued out, they cer¬ 
tainly would not be liable upon the judgment. The cases of 
Thurtell v. Mutford {a), and Fowler \. Loningborough (b), are 
authorities to shew, that in actions founded upon this statute, 
the directions of the statute must be formally and precisely 
attended to. That has not been done in the present case, 
and consequently the action cannot be supported. 1 am also 
of opinion that the defendants have taken the proper course 
in raising this objection by a motion in arrest of judgment, 
instead of pleading in abatement, because I think the plain- 
tilf’s irregularity is matter of error and not of abatement. 
Upon both grounds, therefore, the defendants are entitled 
to have the judgment arrested. 


Hoi .ROYD, J.—1 am of the same opinion. I am quite 
satisfied that the objection taken here is matter of error, 
and not ground for a plea in abatement, and that the proper 
mode of raising it was by a motion in arrest of judgment. 
I am equally convinced that the action is ill brought against 
these two defendants. I’he remedy given by the statute is 
not against any portion of the inhabitants as individuals; it 
(tf) 3 FaM, 400. (A) 3 J. B. Mooit, 319. S. C. t Brod. & Bing. 64. 
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is against the hundred at large, as a corporate body ; and 
it is so given for this plain reason^ that the inhabitants of a 
hundred being a fleeting body, the party aggrieved might 
never be able to insure himself that the persons against 
whom he recovered a verdict would continue in]babitants of 

, , r- 0 

the hundred up to the moment when he^sued out his execu- 
lion on the judgment. And this argument also proves that 
no plea in abatement would support this'objection; for how 
could the defendants know what individuals ought to have 
been joined in the action, when the vvJjoJe body is perpe¬ 
tually fluctuating and changing? 

Be ST, J.—The plaintiff has sustained an injury, for 
which, both in law and justice, he is entitled to redress, 
and it is much to be regretted that he has mistaken his course 
for obtaining it. From the nature of the case, 1 have, 
throughout, felt a strong anxiety to get over this objection, 
but I am reluctantly compelled to avow that it is impossible 
to do so. The evident intention of the legislature in pass¬ 
ing this statute was, that the inhabitants at large, as a body, 
not as individuals, should make satisfaction to the party 
aggrieved, and it would be inflicting upon individuals a 
burthen not contemplated by the statute, if any portion of 
them might be made liable in such an action. The cases 
mentioned by niy Brother Bayley are conclusive, to shew 
that the provisions of the act must be strictly pursued, 
and the rule now laid down is by no means anomalous, 
but is perfectly consistent with the general practice of the 
law. In all cases of indictments against parisiies and cor¬ 
porations, we know that the whole body must be made 
defendants; the prosecution cannot be supported against 
any two or more of the inhabitants; it must be against the 
whole as a corporate body. 
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1823. 


The King v. Weir and Others. 

!• 

If a wairaiit TnDICTMENT against the defendants for assaulting 

be iliiccttd to T n- .. . , . , 

a constable by '>^mes liitchie, one of the constables of the pansii of Wool- 

Ixonitc it any execution of his ollice. Plea, Kot Guilty. 

vbcrc'witliiu At the trial before JiicAards, C. B., at t\iG Kent Suininer 
tl»c jurihdic- . . . 

tion of the Assizes, 1822, It appeared that the defendants were ser- 

biiUnTb ’tli- Kent Water Works Company, having the super- 

p'cted to liiiii intendence of their steam engine and premises, situate in the 

oiiicc, lu‘ can parish of St. Paul, DeptJ'ord, The company having been 

hi'nu'^ assessed by the commissioners under the Woolwich Poor, 

&c. ot which Paving and Watching, and New Gaol Acts, refused to pay 

ble. There- the assessment, upon the ground that they were not legally 
fore whcie a . , i ... . 

vainint tor rateable, and consequently a distress was levied upon their 

was'dfrected'^ P*’emises Deptford, under a wairant directed “ 4'o Charles 

“ to the con- Sargent, one of the collectors of parochial rates of tlie 
stables of the • i r nr t • i • t 

parish of ft ., parish Ot Woolicicn, in the county of Kent, to the constables 
Sci*”h?s Ma- parish, and to all others, his Majesty’s ofticers, 

jesty’s officers whom these may concern.” On the 18lb of June, 1821, the 
whuiii lliese n- l- ■ - 

way concern,” prosecutor Ritchie, with au assistant, entered the premises, 
and a consta- ■ ' • r ■ , , o • . 

bin of IV., in *** execution or this warrant, when they were forcibly ex- 

e!ieT«ie*"it in P®*^*^*^ ^^5" defendants, w ithout being able to effect their 

tlic parish of object. This was the assault complained of. It W'as ob- 
1)., was as- . j ^ , 

saulicd: Held, jcctea lor the defendants, that as the warrant was directed 
8!iult^was**jus- constables of Woolwich, and all other constables 

tifiablo. generally, the prosecutor, who was a constable of IVoolwn h, 

was, by the language of the warrant, limited to act w ithiu the 
jurisdiction of that parish only, and had no au^ioiity be¬ 
yond it; and that consequently, as he had served the war¬ 
rant in the parisli of St. Paul, Deptford, he had acted ille¬ 
gally, and the indictment could not be sustained. The case 
of Blatchcr v. Kemp {a) was cited in support of the objec- 

(ffl.l H. HI. 17, Hole. 
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tioii, M’liicli was over-ruled, but the learned Judge reserved 
the point for the consideration of the Court upon a mution 
to enter a verdict of Not Guilty, and the defendants were 
found guilty. 



The King 
». 

WslK* 


Marryut, in Michaelmaa Term last, obtained a rule nisi 
to set aside the verdict of guilty, and enter a verdict of not 
guilty. 


Taddtf^ Serjt., AndrewSf and Ciaridgef now shewetl cause. 
There is a manifest distinction between the present case 
and Blatcher v. Kemp, Tliere the warrant was directed 
to each constable of the county within his own district, and 
cousequeiitiy each was limited to his peculiar jurisdiction ; 
here, the warrant is directed generally to all the constables 
of IVooltcich, and to all others, and the prosecutor being one 
of those constables, was authorized to act any where wilhiu 
the county of Kent. 'Flie language of the wairaut does not 
restrict anyone of the parties to his own particular parish, 
and where the direction is to particular constables, it is 
quite iiniiialerial whether they are mentioned by their names, 
or by their descriptions as constables of any particular place. 
This very distinction is taken by Lord Maus/ield, in lilalcher 
V. Kemp. Tliere docs not appear to be any case in the 
books precisely similar in its circumstances to the present, 
neither is there any case to be found in which it is held, 
that such a description of the constable as the present is 
insufficient to give a general jurisdiction over the county at 
large. Ilie office of a constable is the material part of his 
description, and is at least as* extensive as that of his name. 
Where a warrant is directed to all the constables of a coiinfy 
generally, each is undoubtedly limited to his own parish; 
but it is not so here. The designatio pcrsonaruni here is 
full and distinct, and must clearly be intended to cover tlie 
entire jurisdiction of the magistrates under whose au¬ 
thority the “Constables arc to act. The authority of Lord 
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Hate(d)t seems to support this construction; for he says, 
** If a warrant be directed to the constable of P., he is 
not hound to execute it out of the precincts of his con¬ 
stable wick ; but if he doth, it is good.”' And again, “ If a 
warrant be directed by a Justice of Peace to the constable 
of P. to arrest a felon, he is not hound to go out of the 
vill where he is constable to execute the warrant; but yet 
if he do execute it in another vill it is good enough; for he 
acts herein not simply as constable of P., but by virtue of 
the Justice’.s warrant.” (Z*) It is true that this is said in 
cases of felony, but tlie principle seems to be the same, 
and to be equally applicable to civil process, and it is re- 
’fcognized in the more recent case of Rex v. Kendal (c), by 
Holtj C. J., w'ithout any qualification. The case of Rex v. 
Chandler (d), though apparently opposed to this argument, 


will not bear out the contrary position, because there was 
no positive decision there upon this point. It is also said 
by Dr. Rurn, “ If a warrant is directed to tw'O or more 
jointly, yet any one of them alone may execute it.”(e) Lord 
»Cok€ also lays down the same rule; and says, “ Jf a sheriff, 
upon a capias directed to him, make a w'arrant to four or 
three, jointly or severally, to arrest the defendant, two of 
them may arrest hira,*^ because it is for the execution of jus¬ 
tice (/*). This is a,dictum directly in point, applied to a 
case of civil process, and supported by,a powerful reason, 
namely, the execution of^ public j^tice. . Upon all these 
authorities, therefore,- as well as for the furtherance of ius- 
tice, it seems clear, that wherever there is a general direction 
to all the constables of a county, any one of them may ACt 
in any part of the county, and, as the constable here Jiaa 
acted strictly upon that principle, there is no ground for the 
present application, and this rule must be discharge||. 


(a) 1 Hale’s P. C. c. 50, p. 581. 

i Hale’s P. C. c. 13, p. 110. 
(C) 5 Mod. 81. 

(rf) 1 bord Raym. 546. CarUi. 
508, 


(e) 1 Clietwynd’s Burn. J. P. tit. 
Ai'rest, 174, citing Dalton, c. 169. 

(/) Co. Litt. 18 J a. Vide Mil. 
som V. Green, 5 East, 2.33; and 
yreslidge v. lyoodmm, ante, 43, 
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Marryatf Gurney ^ and Bollandy contr^, were stop! by the 1828 . 

Court. w»v^ 

The K.in« 

. • *• 

Bayley, J.—It is of great importance that accuracy Wei*. 

should be observed in the directi^ of process of this nature, 
in order that the party who is to submit to it may know that 
it is executed by a person having authority for that purpose. 

Questions of the deepest interest may depend upon his 
knowledge of that fact, because, in case of resistance, where 
tlie death of tlie person serving the process ensues, that 
resistance may assume the different characters of murder, 
manslaughter, or justifiable homicide, according to the va¬ 
lidity of the authority, and his knowledge of it. I agree, 
that where a warrant is directed to an individual by name, his 
jurisdiction is co-extensive with that of the Justices who 
signed it, and in such cases the party served need only be 
informed of the name of the party serving it. On the other 
hand, where it is directed generally to all the officers of a 
district by their name of office only, each one is limited to the 
jurisdiction of his own particular parish. The present is a 
middle case. The warrant here is directed specifically by 
the official character “ to the constables of Wooiicich," and 
the question is, to wbat extent of jurisdiction they are li¬ 
mited. I am of opinion, that both from the cases which 
have been decided upon this subject, and from llie plain 
reason of the thing, each is limited to his own parish. 

The authority was given to Ritc/iie, as constable of IVool- 
teich, not personally, as A. JB. nor generally as one of the 
cons|;ables of. the> county,- and therefore I think he had no 
aiithQrity.lo act beyond the parish of Woolwich. This dis¬ 
tinction is expressly taken in the case of T^he Village of 
Chorley^a), where it is said, if a warrant be directed to 
all constables, &c. generally, it shall be taken respectively, 
and no constable can execute the same out of his precinct.** 
i\nd this is founded in good sense and reason, for the name 
of a constable is a thing easy to be learnt, and likely to be 

1 Salk. 170. 
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known, but liis character and office are not, at least beyond 
the limit of his own parish, and no man is bound to know 
that he fills the character when he goes out of his own pa¬ 
rish. The same distinction is expressly taken by tioltj C. J. 
ill Rex V. Chandler, when he says, ** wliere a warrant is 
directe^ generally to all constables, it shall be taken re¬ 
spectively to each of them W'ithin their several districts, and 
not to the constable of one parish to take a distress in 
another parish.” In addition to these is Tooley^s case (n), 
which bears very strongly and pointedly upon the present, 
for it goes the full length of determining, that where a 
warrant directed to the constable of one parish, is executed 
in another, resistance, and even the death of the constable, 
is justifiable; and that case was very similar to the present, 
for there the warrant was directed to the constable by his 
official character only, without any limitation in terms. 
Upon the whole, therefore, whether I consider the law as 
settled by the authority of the cases, or the just reason and 
propriety of the thing, I am of opinion that no constable 
is justified in executing out of his own parish a w'arrant 
directed to him by his name of pffice generally, and con¬ 
sequently that the prosecutor in this case has exceeded his 
authority, and the defendants resistance was justifiable. 

IIoLROYD, J.—1 am of the same opinion. I think the 
constable of Woolwich had no authority to act out of his 
district. I take the governing principle to be this: where 
the warrant is directed to a constable, describing him by his 
name of office only, it conveys no special delegation of 
power beyond his own precinct. In this case the warrant is 
directed to C. S. by name, as an officer, and then “ to the 
conchies of Woolwich,^* The effect of the latter direction 
is to give them power as constables merely, and conse¬ 
quently to limit their authority to the district in and for which 
they arc constables. 1 think, as well upon the auUioritics, 

(rt) li Lord Kayoi. 
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as upon' reason and principle, .the constable in this case 
had no jurisdiction beyond the parish of Woolwich. The 
case of Regina v. Tobley seems to me to be quite decisive 
of the point, and governs the present. Hie dicta in Hah 
also appear to me to imply the same conclusion. They 
hold, that where a warrant is directed to a particulir officer, 
by name,, he may act out of his own immediate jurisdiction. 
So it is held also in Rex v. Chandler. But all these cases 
assume that the warrant is directed specially by name, and 
not by office only; and thus construed, I think they tend 
materially to confirm and strengthen Regina v. Tooley. 
Upon this view of the subject, and upon the authority of 
the cases mentioned by iny learned Brother, I am of opi¬ 
nion that the service of this warrant was illegal, and there¬ 
fore that this rule ought to be made absolute. 

Bi^.st, J. — We are bound to take care tliat the office and 
duty of constables shall rest upon a clear, broad, and in¬ 
telligible principle, so that the constables on the one hand 
may know' what warrants they are to execute, and where to 
execute them, and on the other, that the parlies upon whom 
ihey are to be executed, may know when and where they are 
bound to obey. JVice distinctions will be productive of great 
confusion, and will often jproduce that resistance which hap¬ 
pened in Regina v. Tooley. I’lie plain, clear, and broad 
principle upon which this case is to be governed, is this, 
namely, that the magistrate may direct his warrant to any 
one l>y name, or direct it to a person by his official cha¬ 
racter. If it is directed to the party by name, he may ex¬ 
ecute it any where within the limits of the jurisdiction of the 
magistrates \ if it is directed by the name of office, it can 
only be executed in the district where the party is an officer. 
In the first case, the jurisdiction given to the constable is 
co-extensive with that of the signing Justices; in the se¬ 
cond, it is limited to his own particular and personal district; 
and this seems to me to be obvious to coiiinioii sense. If I, 
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being possessed of an autliority extending over a certain 
limit, appoint another, by name, to exercise that authority 
for me, I evidently mean to make him* my representative, 
and to give him a jurisdiction equal to my own; but if I 
appoint him by office, 1 mean only to give him a jurisdiction 
limited ^o his own office, and inferior to my own. Tlte 
cases alluded to by the Court, particularly Regina v. Tooley, 
and Rex v. Chandter, in niy opinion, most clearly lay dovi n 
lliis rule of construction, and I think we are bound to follow 
that rule in the present case. 

i 

Kijle absolute for entering a verdict 
^ for the defendant. 


Lord HuNTiNGTbWER Ireland. 

Debt for penalties under the 2 Geo. 2. c. 24. s. 7, for 
bribery at the last general election, for burgesses to servo in 
parliament for the borough of Ilchester. The declaration con¬ 
tained two sets of counts; the first, charging the defendant 
with receiving a bribe before he voted, and the second, 
charging the receipt after hd voted; but in both the allega¬ 
tion was, that he had received the bribe for giving” his 
vote. At the trial, before Richardson, J., at the last Sum¬ 
mer Assizes for Somersetshire, no sufficient evidence being 
adduced in support of the first set of counts, upon them 
the defendant had a verdict; but there was evidence to shew 
the receipt of money by the defendant after he had voted. 
It was however objected that those latter counts could not 
be sustained, because the words of the allegation ** for 
giving his vote,*^ were not ’ consistent with the language of 
the statute to give,” &c. and were in themselves equivocal, 
and conveyed no specific or intelligible charge. The learned 
Judge however over-ruled the objeclioii, and the plalutiff 
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had a verdict on the second set of counts, with liberty to 
the defendant to move to enter a nonsuit (a). 

Adanij in Mkhaeimbs Term, moved accordingly, and 
obtained a rule nisi to enter a nonsu^t^ land stated the ques* 
tion to be, whether.giviogrtnoihey after? ariitd^qt^on, without 
proof of a previous contract or promise/. Mi^aSwithiii the 
Bribery Act. < 

Gaselee and E. Lawes now shewed cause, hnd made two 
points. First, that the language of the declaration was 
consistent with the terras of the statute, and sufficiently 
plain and certain to express the charge against the de¬ 
fendant; and, second, that the objection, if tenable at all, 
was an objection upon the record which ought not to have 
been raised at nisi prius, but should have been reserved for 
a motion in arrest of judgment. The statute upon which 
the action was founded, was rather remedial than penal, 
and ought to receive the most liberal and extended construc¬ 
tion. The object of the legislature was to remedy an evil, 
and if the defendant’s offence was brought within the spirit 
of the act, the Court would not be strict in construing it by 
the rules of verbal criticism. The offence was in essence 
tlie same, whether the bribe was received before or after the 
vote was given, and if it were to he held that the statute 
never applied unless distinct evidence w'as given of an agree¬ 
ment for the bribe previous to the act of voting, the offence 
could scarcely ever be made out, and a wide door would be 
opened for the practice* of bribery and corruption. It was 
perfectly reasonable, that after evidence that the money was 

(rt) Another objection taken at the trial was, that there was no suffi* 
cient proof that two of the candidates, averred in the declaration to 
ave been present at the election, were in fact present; but the learned 
Judge over-ruled that objection, on tlie authority of Cmfrc v. Pit< % 
Vid Morriav. Hunt U 
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paid and the vote given, the promise and agreement should be 
implied. An agreement to vote for a pecuniai^ consideration, 
even though the vote was not in fact given, was an offence 
within the statute. So also was the 'agreeing to forbear to 
vote, though the party afterwards voted. The period when 
the money was paid was quite immaterial; for if the defend¬ 
ant voted under the expectation and belief that he should 
receive money for so voting, that was an offence substan¬ 
tially within the statute. But if the objection taken for 
the defendant ’had any weight, it was an objection upon 
the record, and ought not therefore to have been taken at 
nisi prius. It is impossible that the words ** for giving” 
could mean ** to givethey had clearly a retrospective 
sense, and must be construed as ^^for having given.” Here 
w'as therefore not an ambiguity, but a direct variance be¬ 
tween the declaration and the statute, and of that the de¬ 
fendant could only avail himself by a motion in arrest of 
judgment, or by a writ of error. 

Adam, Selwytty and C. F. Williams, conlrd, were stopt 
by the Court. 

Bayley, J. —Two questions are proposed for our con¬ 
sideration in this case. First, whether the language of the 
act of parliament applies to the case where no promise or 
agreement to give the vote, is proved to have been made 
prior to die act of voting, so as to make the receipt of 
money for having voted, an offence within the law; and 
second, whether the objection urged*on the part of the de¬ 
fendant was properly taken at the trial, or is an objection 
upon the record, which ought to have been reserved for a 
motion in arrest of judgment. Upon the first, much has 
been said respecting the policy of givii^ an equitable con¬ 
struction to the statute, but to w'bich w'e cannot give any 
weight. Tliis is a penal law, and is to be construed, like all 
others of a similar nature, strictly j the distinction unif ormly 
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taken by the Court between penal and remedial laws, is too 
well known to require explanation, and too long established 
to admit of a departure from it, in this instance. We 
must look to the precise language of the statute. It is 
said in sect. 7, " if any person who shall receive, &c. or ^all 
agree to receive, &c. fo give his vote, or to refuse or forbear 
to give his vote.” W'^hat is the meaning of these words, and 
what offence do they define ? Hie words are clearly pro¬ 
spective, and not retrospective, and the offence is evidently 
the taking, or agreeing to take, a bribe, in order to give the 
vote, at a subsequent period. This, I think, is the interpre , 
tation which plain sense and reason W'ould put upon this 
clause, and certainly most consistent with the probable in¬ 
tention of the legislature, in providing a remedy for the 
mischief contemplated. We are therefore not warranted in 
construing this clause retrospectively. There are, however, 
some other parts of the act which may shew what was 
passing in the mind of the legislature at the time it was 
enacted. In the first section we find the oath which is to be 
administered to the voters, is this:—I swear that 1 have not 
received any sum, &c. in order to give my vote at this elec¬ 
tion,” which is clearly prospective, and cannot possibly bb 
regarded in any other sense. It is argued, that it is quite 
as great a mischief to receive a sum of money after the 
party has voted, as before; that may be so, but the oath 
applies only to what has been passing before the election. 
If the legislature had intended to bind the conscience of the 
voter farther, they might have added to the oath, after the 
word “ received,” the words ** and 1 will not receive for 
having given my vote.” But these words are not introduced. 
The 8tli section also throws some light upon this subject. 
By that section, offenders against the act, discovering others, 
are to be indemnified. But what is the time within which 
their disclosure is to afford protection, and to what period 
is the disclosure to have reference f Within twelve months, 
not after they have received a bribe since the election, but 
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wi||4n twelve coooths " next aft^ soch eleigtion*'’ There- 

BneTiito sl^ld turn out that there was nothing to 

until after the election, the party would not be within 
protection of the discovering clause. « But without laying 
any particular stress upon these provisions, (except that they 
have a tendency to shew that it w'as at least doubtful whether 
the le^lature meant to carry the words of tlie act beyond 
their apparent and ordinary sense), X think tlie section in 
question must be construed prospectively, and not retro¬ 
spectively. With respect to tlie second point, I am of 
opinion that the objection was properly taken at the trial as 
for a nonsuit, and is not an objection upon the record. The 
allegation in the declaration is, that the defendant received 

money ** for giving" hi's vote, &c. If the words had- been* 

» * * 

for “having given" his vote, then I^thidk the objection 
would have been one upon the record; but tl^e words used 
in the declaration are at most equivocal or ambiguous; 
not in plain and express variance with the words of the 
statute, but so equivocal that their real meaning cannot 
be^utcertained with proper legal certainty, and consequently 
they convey no sufhcient charge against tlie defendant. In 
Substance, the objection to the declaration is, not that it 
charges a wrong offence, but that it charges no offence at 
all, within the statute, and that I think was an objection 
properly taken at the trial. Indeed it was absolutely 
cessary,to take the objeclioh then, or it could never.Ijiayft 
been taken; for after verdict, equivocal language; iii a* de- 
, claration is cured,, upon this ground, that Xdie'Court will 
presume that the. Judge at nisi prius ,did his duty, and 
confined the evidence to the penal and substantial part of 
the declaration; but that rule will not hold where the gist 
of the offence is not within the statute. Avery v. lloah («), 
Upon bodi points, therefore, 1 am of opinion that this aco 
tioii IS not maintainable, and a nonsuit must be entered 
on those counts upon which the,plaintiff had a verdict, ... 

(o) Cowp. 8«5. 
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Holboyd, #i**-*I think the mle for entering a nihtsnit 
must be made ahsolnte. It has been argued that we are to 
construe this act of parliament as if it were retnedtaL In 
one sense of the ^orS, all penal acts are remedial, inas- 
much as they tend to remedy an evil or mischief vrhich has 
prevailed. But that is not the meaning of the distinction 
between a remedial and a penal act. The term ** remediar 
is applicable those acts only where a remedy is given to 
the party injured; the term “ penal” is applied where the 
remedy given is to be construed strictly, and not beyond 
the terms. 'I'his is a penal statute, and is to be construed 
literally and strictly. Whether it was tlie intention of the 
legislature that the statute should have a retrospective as 
w^ell as a prospective operation, it is unnecessary to con¬ 
sider, because, upon the face of the act there is nothing to 
wari'ant us in giving it a retrospective construction. This is 
clearly demonstrated by the language of the 7th section. 
The words to give,” as here used, must mean in order to 
give.” The Words ** to forbear” cannot be retrospective, 
because no man can forbear to do an act which he has alreaHy 
done. This construction «f the clause upon which the ac¬ 
tion is founded is the only one that can rationally be put* 
upon it, and is, 1 thinic, strongly corroborated both by the 
preceding and subsequent clauses. I am also of opinion, 
that this objection was properly raised at nisi prius. If the 
declaration had charged the offence in the retrospective 
sense, the only evidence necessary to produce would have 
been payment of the bribe after the act of voting, and then 
the objection would have been on tire record, and could 
not have been taken but in arrest of judgment. But that 
is not the case, and though the declaration would perhaps 
have been held bad on demurrer, still as the defendant did not 
demur, and as alter verdict it is presumed he understood 
the allegation made against him, by his having joined issue, 
the only oppc^tuiiity of taking the objection was at the 
time of the trials.. The case of Avery v. Hoole cited by my 
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Brother BayJey, appears to me to be precbely in point on 
Hcntino. subject, and upon both tpicstions I am of opinion that 
tower the defendant is entitled to judgment of nonsuit. 

Vm • 

•I«Et,AN0. 


Best, J—f feel as strongly as any man in this country 
the mischievous tendency of the baneful practice of bribery 
at elections, a jnactice which can have no other effect than 
to bring discredit upon a body to which every good subject 
looks up with rcvcM-ence and respect; and as far as it is in 
niy power I will endeavour, consistently with the rules of 
law, to suppress it, 1 am of opinion, that if it could be 
p«it down, c\eiv practicable objection to the election of 
nionibcrs to serve in parliament, would be removetl; but \\c 
must take care, that in our station as Jmlges, we do not 
tianegress the rules of law. If the law is not strong enough 
lor the purpose, there is another hotly tt> which appeal may 
be made, and will not be made in vain lor its extension. 1 
am clearly of opinion, that the case now presented to us 
does not come within the statute upon which the action 
is'“lounded. There is one set of counts charging that 
the defendant had voted in cons»;quence of a previous 
agreement to give him a sum of moii*-y, and another, that 
alter he had voted he had received a sum of money, without 
stating that it was in consequence of a previous agree¬ 
ment. The first charge is negatived by the evidence. I hen 
the question upon the second is, whether if a man having 
voted without any previous agreement, afterwards takes a 
sum of money, he commits any offence within the meaning 
of the briber} act. ] am decidedly of opinion, that he doe.s 
not. hether he commits an offence against the common 
I«w' of the country is another matter, but that is not now'^ 
the question. Has he committed any ofiVnee within the 
meaning of this act of parliament ? 1 think all tlie terms 

of the statute shew most clearly that it applies only to a 
ca-se where there has been a previous agreement to give a 
bribe in order to v ote, and not to that where money has been 
given after the election w ilhoiit a previous agrceineut. The 
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act is iiiiquesti<»uably both reoiedial and penal. The ad¬ 
ministration of the latter part only appertains to us; the 
other is in the hands of the House of Commons, who 
have it in their pcfwer to administer it, by excluding the 
member unworthily elected, from his scat, and substituting 
the person injuriously kept out. But the penal part of this 
law is severe enough; its dis(|ualilications are irrevocable; 
the offcnc«* it constitutes is one ‘‘ nulla virtute redemptum ; ’ 
and therefore in applying such a law, it is not enough to 
attend to the spirit of its enactments, we must tic ourselves 
doM'u to tlie %'cry letter. I think the [)resont case does not 
fall within t ither the spirit or the letter of the law. It 
i^ possible tliat a man who lias given an honest and consci¬ 
entious vote, may afterwards, his poverty, but not his will, 
conscnling, submit to accept a gratuity for the vote he has 
given. Where the money is previously paid, a great differ¬ 
ence arises, and it would ill become us to level to the same 
degree of crime consenting poverty and deliberate coi- 
rnption. No evil consequences can result from our de¬ 
cision to-day. I’hat legislature from whom the law enia- 
nuted, may levisc and extend it; we cannot do tither; we 
have only to administer it as we receive it from them, t 
fully concur witli the rest of the Court in all the arguments 
they have brought to bear upon the case, and I am clearly 
of opinion lliat the defendant i.s entitled to judgment of 
nonsuit. 


1«23. 
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Rule absolute. 


The like judgment was entered in another case of Loul 
IJunfiiigtoKcr v. (Jtudiner, which depended upon the same 
question. 
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Lacy and Brooke r. Wooi.cott‘ and Tucker. 


Where one of 
two partners 
in trade hud, 
after an aet 
of bankruptcy, 
accepted a bill 
of exchange 
in the name of 
the tirm, with- 
out the pri¬ 
vity of Ins co¬ 
partner :— 
Held, that in 
the hands of 
an innocent 
indorsee it w as 
an available 
security. 


SSUJVIPSIT against the acceptors of two hills of ex¬ 
change. The defendant JVoolcoit suffered judgment by 
default, and Tucker pleaded the general issue. Non As¬ 
sumpsit. At the trial beforeC. d. i\t ihc Middlesex 
Sittings in Hilary^ 18‘22, a verdict was found for the plain¬ 
tiffs, witli 4C0/. damages, subject to the ojiinion of the 
Court upon the following case :— 

The di'feiulants, from the year iS 18, liad carried on bu¬ 
siness in partnership as glasscutters. On the Bth September, 
1820, one Edunni M'Doue/l, at the instance of one Tho¬ 
mas Moner Keats, drew the two liills upon whi< h the action 
was brought, and which were in those terms:—“ CCM)/. 
London, 8 Sept. 1820. Thiee months after date pa) to my 
order two hundred pounds, value rccei\cd. Edw. M‘l)o- 
nell. To Messrs. U oolrolt and Tucker, glass mercliants, 
No. 127, lE^h Ifolboni. Accepted, JVoo/cott anti Tucker. 
Indorsed, Edte. M‘Doiie/l; Edxo. Mai/o." 'I’lie second bill 
was in the same teims, except that it contained the indorse¬ 
ment of Keats between those of ]\l‘Donell and Mayo. 
Woolcott accepted the hills in the name of his firm, the 
only consideration for which was an unstamped post obit 
bond, in which one liamsden was the obligor, and who was 
at the time a [irisoncr in the King’.s Bench Pri.soii. 7’iie 
acceptance and consideration were private transactions of 
Hoo/rolf, unknown to Tucker, and unconnected with the 
partiier.ship business. On tlie 14lh September, Mayo re¬ 
ceived the bills from Keats ; the consideration betu'een them 
being valuable and bona hdc. On the o( September, 
Mayo indorsed one of the bills to the plaintiffs in the usual 
course of business, and on the 6th of December indorsed 
the other to the plaintiffs in the same manner ; the plaintiffs 
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making no inquiry respecting the firm of the. defendants, 18*2*5. 
but taking the bills wholly upon the credit of Mat/o, with 
whom they had considerable dealings, and who was indebted 
to them for goods sold at the period of both the indorse- Woolcott. 
nients. \n Juhf or August previous to these transactions, 
the ilefendant fVoolcoti committed an act of bankruptcy, and 
a commission issued against him on the 27th of September, 
under which he was duly declared a biinkrupt. I'he ques¬ 
tion lor the opinion of the Court was, whether the defendant 
Tucker was liable, to the payment of these bills, they having 
been accepted by the defendant JVooJcolt in the name of the 
firm, but on his ow'ii private account, and after he had 
committed a valid act of bankruptcy. If the Court should 
be of opinion that he was liable, the verdict to stand, 
otherwise a nonsuit to be entered. 

11ttlchinsou, for the plaintiff’s, was stopped by the Court, 


Comifu, for the defetulant, being called upon, con¬ 
tended, that as JVoufeoit had committed an act of bank¬ 
ruptcy previous to his acce]>ting the bills, the partnership 
betweeji him and Tucker was in law dissolved, and there¬ 
fore he had no power to bind tiic firm by an acceptance 
in their name. It had been decided in Ramsholtom v. 
Lei i'is (rt), and Thomason v. Frere (/»), that after a secret 
act of bankruptcy one partner has no power to dispose 
of the partnership property by an act of his own, done 
in the name of the firm; and by parity of reasoning, he 
could have no power under such circumstances to lay the 
firm under a new- responsibility, or to make the partnership 
funds liable to a fuluie claim originating in his own act. 
There w^'i8 no case in which this was distinctly laid down as 
law', but it was a necessary inference from the decision in 
the cases cited. Woolcott was in fact no longer a partner, 

('») 1 Caniplj. l’78. ( 0 ) lO Kasf, IIU. Set' ChiUy on Bills, 35* 
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1823. 


Lacy 

«. 

WootCOTT. 


and could therefore do no act to bind the partnership, 
'whether by a transfer of partnership property, or by a ciea- 
tion of partnership liability. The judgment therclore ought 
to be for the defendants. 


Per Curiam .—This case presents no diflicidty, and admits 
of no argument. The doetjine now urged, if it weie 
sanctioned by a court of law, wotdd be prodiK'ti\(‘ f>f the 
most mischievous consequences to commerce. It is ch ar, 
that a man who suffers himst if to appe ar to tlie world as a 
partner in a firm, is liable to all the responsibilities im urjed by 
the linn, allhoiigh he be not in reality a puitner, aiirl it was 
so held by Lord Kenton, in ilie case of Puikcr s.Clutrtton{ii). 
'I'hat case was the exact con\erse of the present, and in prin¬ 
ciple applies to it pointedly, 'iliere the plaintiff was the 
innocent holder of a bill diawn by a firm, of which the de¬ 
fendant was a partner, but which he offered to ])iovi‘ was 
not the firm by which the bill transactions of the pailnors 
w'cre carried on. Here the plaiuliffs are iimocenl indorsees, 
having taken the hills bona fide and for a valuable eonsider- 
atiou. They sec the acceptance of “ fVoulcott and Tucker' 
upon the bills; liioso persons were then in fact partners, so 
lar as their joint Irmisactions with liu'world could make 
them such; one of tla in, indeed, h:ul pre\iousl\ eommitlcd 
an act of baiikiuptcy, and in law', [uihaps, the partuership 
was dissolved. Jiut they cominiied to hold ihejnselves out 
to the world ostensibly a,^ paitueis, mul thercfoie each was 
bound b} the acts of the other. "1 he l ases of liuiiifil/ottoiii 
V. Leui^, and I'/iomasoTi v. I'rerc, by no means support the 
argument now contended for; llu'y only went the lenglli of 
deciding, that after a secret art of bankruptcy committed by 
one partner, the other cannot, by an iiuiorsement in the 
name of (he firm, transfer the property in a bill belonging to 
the firm before the bankruptcy. 'J'hal decision is not at ail 
iin ousi,Went with our decision in the prest nt case. Here a 

{’i) N. P. HO. W'lUiam'^'in \\ .h<luiion, riiitc, L’a". 
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man who is de facto and ostensibly u partner, accepts bills in 
the name of his firm, and although he ha(J then cummilted 
an act of bankruptcy:^ still there is no doubt that his ac¬ 
ceptance was the acceptance of the firm, and renders bis 
partner liable to an innocent indorsee. 'I'lie judgment of the 
Court iherctorc, must be for the plaintiifs. 


1 ^ 23 . 

Lacy 

f. 

WooLcoTr. 


Judgment for the plainlilfs. 


Oxen HAM, Gent, one, &c. r. Lemon and Others. 


.A-SSUMPSIT on an attorney’s bill. i\t the trial before Where an at- 
Michardsnn, J. at the last assizes for Somerset shir it ap- jVntly 

neared in exidcnce that the present defendants, four in % ^cvrml 
* * ’ parties to de- 


mimbcr, had been defendants in four separate suits instituted 
in the Court of Exchequer, respecting a parish modus, in 
which, as parishioners, they were all interc'«ted, (he qu(\s- 
tion being the same in all the causes; that the present plain- 
lilf, at the request of the defendant Lemon, who acted for 
all, and took ujxni himself the whole inanageincnt of the 

business, had conducted their defence in lliose suits; the 

-ft' 

original mstiuctions to defend the suits were given by Lemon, 
but all the defendants had occasionally couftned with the 
plaintiff on the subject, had recognised him as their pro- 


ffiid a suit 
a-jainst rac-li, 
dclivc-ry of a 
lull fo one is 
'■iifru-it'iit to 
intitle liiin to 
ruaiiitain a 
.iciinl action 
ajiiiinst all for 
liis rost.s, 
'iitiiin: 2 Gc' 0 .2. 
c. 23. s. «3. 

A;>rt*oiiij; to 
nfor the 
i)(iatitinii of 
(laiiiufies to 
su Intratioii, 


fcssional adviser in the suits, and had called respecting the ^ q>‘cs- 

• I • ’ll A * . ° 

settlement of his bill. At the close of the business, the has bttu ro- 


piaintiiT delivered in a bill containing his charges against all 
the defendants, to Lemon, which not being paid, the pre¬ 
sent action was brought against all the defendants jointly. 
Two questions were raised ; first, whether there was suffi¬ 
cient evidence^ of a joint retainer by all the defendants, and 
second, whether the delivery of a joint bill to one defen¬ 
dant only was a proper deiiveiv under llie sialntc 2 Geo. 2. 


ttOivni l»y the 
Judp:c at the 
tii.il, (loe.s Hot 
waive an ob¬ 
jection to the 
(leti'iidaiits 
liability in the 
aelion, after 
the arbitrator 
has made his 
award. 
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c. 23. 8. 23. Tlie learned Judge left the first as a question 
of fact to the Jury, who found that there was a joint re¬ 
tainer, and reserved the second for thq opinion of the Court, 
and the plaintiflT had a verdict, with liberty to the defendants 
to move to enter a nonsuit upon the point of law reserved. 
It was, however, agreed in the mean time, to refer the 
amount of the plaintiff’s bill to a gentleman at the bar, and 
upon the reference, a sum of 5l. was taken off. 

Manning, in Michae/mas Term last, ha\ing obtained a 
rule nisi to enter a nonsuit, 

Jermy now shewed cause, and objected, in the first in¬ 
stance, that as the defendants hud agieed to refer the uinuunt 
of tlie damages to arbitration, this was a waiver of all ob¬ 
jection to their legal liability, and consequently the Court 
could not entertain an application to enter a nonsuit; the 
niotion should have been to set aside the award, if objection¬ 
able. He referred to Peters v. Anderson (a), but 

The Court said, that tlic agreement to refer the amount 
of the damages was not a waiver of the question as to liabi¬ 
lity, unless it appeared from fho Judge’s report that the de¬ 
fendants had express!) constmted to abandon the objectioms 
taken at the trial. 

Jeremt/y in addressing iiimsi if to the point reserved, was 
stopt by the Court, and 

Manning was called upon to support the rule. The de¬ 
fendants being severally ]>arties to four separate suits, and 
having each separate interests to defend, each was by 
the statute entitled to have a separate bill of costs .de- 
iivcied. Tiiere was no evidence in the case to shew that 
tlie dcfcinlant Lemon, to whom alone the plaintiff’s billwas 

(n) 1 M.iisli. c.’i;. 
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delivered, received any aatlioriiy from the other defendants 
to employ an attorney for them, or to conduct their de¬ 
fence on their behalf.. In this respect, therefore, this ca.se 
was materially different from Crowder v. Shee («). It was 
there held, tliat “ where several are jointly liable to an 
attorney for business done, the delivery of a copy of a bill 
to one of them, from whom the attorney has received his in¬ 
structions, is suHicient.” That decision w'as founded upon 
the ip^round that one of the defendants had, by authority, 
acted for the rest, and that the plaintiff had known no other 
person in the bu.siness. Now there is no such fact found in 
tile present case, and consequently it is not governed by that 
decision. The same distinction is to be drawn between this 
case and Finchett v. How (/>). The words of the statute 
are, “ shall have delivered to the party or parties, or left for 
him, her, or them, at his, her, or tlieir dwelling-house, a 
bill.” It is true, that both the bill to be delivered and the 
place of delivery, arc in the singular number; but the parties 
are mentioned in the plural, and reddendo singula singulis, 
the h'gislaturc clearly meant to direct that each of the parties 
should receive a copy of the bill. Looking to the real 
object of the statute, and considering the necessity of pro¬ 
tecting the interests of suitors by a strict adherence to its 
diiections, the deieiulants arc entitled to judgment of non¬ 
suit. 


im. 

OXENHAMt 

V, 

Lemon. 


Per Curiam. —There is no doubt or difticulty in this case. 
It fulls completely within the principle laid down in Crowder 
V. ahee, and Finchett v. How, and if we were to grant the 
application for a nonsuit, we should in effect overturn 
those decisions, for which there is no pretence. The defen¬ 
dants here had clearly a joint interest to defend, and the 
.lury have found as a fact, that their retainer of the plaintiff 
was joint also. They had a common interest in the question 
to he decided, although they had a separate interest as to 

(tt) 1 t'aiHpb. 1.J7. (//) ■_> Campb. 277. 
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the quantum of their liability. Could it be contended that 
these defendants are indictable for maintenance ? Hicy had 
a common interest in the subject-matter of the suits, and 
they might join to institute or defend them. It is where a 
person, being a stranger, interferes with the suit of another 
man, that he becomes liable to the penuUies of maintenance; 
not so where he has a common interest with the suitor on the 
record. The Jury having found the fact of a joint retainer, 
it follows that the plaintiff, by delivering one bill to the 
party from whom he received the retainer, has perfectly sa¬ 
tisfied the requisites of the statute. 'J’lie words of the sta¬ 
tute are, “ that no attorney shall comnieuce any action for 
the recovery of his fees until the expiration of one month 
after he shall have delivered unto the party or parties to be 
charged therewith, or left for him, her, or tliem, at Iris, her, 
or their dwelling-housef* not dwelling-^oi/scs, “ a billy' not 
hills ^*of such fees,” &.c. which clearly shews, that the le¬ 
gislature did not intend Uiat a copy of the bill should be 
left at the dwelling-house of each person who was jointly 
liable with others. U he statute does not deprive the at¬ 
torney of his common law right of action, it only directs in 
what manner the action shall be brought. In point of law, 
the delivery of a bill to one of several joint contractors is a 
delivery to all, and is notice to all. These defendants an; 
found to be joint contractors, and there is ii(» ground for 
excepting them out of the general rule. 


lliile discliargetl. 
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WjNSTO*Nii and Another v, Linn. 


C OVENANT upon an indenture of apprenticeship. Declaration, 

'I’lie first count of the declaration stated, tliat on 11th deu"„rTof ap- 

April, 18G0, by indenture made between the plaintiffs, premicc.sliip, 

^ , . Mnoreby a 

'J'lionias Wimtone the elder, and Thomas IVinstone the master cotc* 

>otinj;er, of the one part, and the defendant of the other, considnation 

for the consideiation of defendant covenanted with 

plaintiffs that he sltould, durintr the term of four years, sniut the ap- 

® . . prentice in the 

Irom the ilate thereof, according to the best of his skill and busiuess of a 

knowledge, tcacb, or cause to be taught, the said T. IV. the fbr^tfouTycars, 

^oun^er, in the trade of a tobacconist as then follow'ed by and to l>oaid 
" , . .... lodge nun 

defendant, and also should liud and provide him with suit- during that 

able and sufiicient diet and lodging in his dw'elling-house, t. A’general ’ 

ill a like manner with the rest of his family, he the said •” d'® 

'T.IV. at all times taking his meals with defendant and his covenant; 

.... t'. A particular 

family, and not with his .scrvimls; and that hy virtue of breach on ih« 

such indcntiiie, T. fV., on the 12th April, in the year ri!ig a^^utusai 

aforesaid, enleied into defendant’s service accordint; to the nhstnict on 

® that day or at 

tenor ami effect of the iiuleiitme, and remained in such sor- uuvothei time; 

and S. A .sinii. 
hu breach as 


to ho.trd.nir and lodgieir on the same day, and aliening, that on that day the master com- 
fiellcd till' .ippientice kmhiiI the sei mco, and refused to maintain and keep him, contrary 
lo the etii cl ot the eox'uaut. Pleas, 1. Perfonu.ince <if tlu‘ coNeimnt niiul the lOth Jidy. 
o. Willinitin ' s to in.diitttiii ai.il keep the apprentice diirin;> llie whole term, hut that fioin 
the tlate of Ihe indeiitine nntii the 10 th Jti/v the apprentice would not tuiU and faithfully 
scim; deletidant, nor attend lo hi> huMiiess, but i closed so to do, and sotting forth vari- 
tnis acts of mescoiiduct on Ins part dining the intei\ai ineiitiuned, and coiichtding, that 
on the mill ,luitj the apprentice, against the orders of defi ndaut, quitted the .service, de- 
claiiug that he v.onld never letmii again, wheiehy defc-iulaiit was hindered and pre¬ 
vented fioin pcrfoiiniiig his covenant, d. Uoadmess to instruct and niaiiitain according 
to the «liccl ol (iic coieiuml, hiil averring neglect and refusal of apprentice to obey 
lieieiuUni's lawful coiuniaiids on the wihJnhj, and a lefusal any longer to serve him, and 
absconding on that »la\, whereby he was prevented fioin performing Ins covenant. 
4. Aieiruig a wiongfni absence of the apprentice on the 10th./«/y, whereby, \c.; and 
.S. A denial that defendant had coiiipcIlcU the ai>prenlirc to quit bis service. Keplication 
took issue oathelirst anti fifth plea.s, and as to the other pleas tin re was a conte.s.sion ot 
the breaches of duty mentioned therein •, but replying, that on the Idth.bdy the appren¬ 
tice refunied to ittetendant, and teiuleri'd and ollered himself lo serve '**’■ 

cording to the indenture, but that defendant upon request tefqijpLd to take mi back, Ac, 
Demin rc r to ihe leplieation to the .second, thud, and toui tli jileas, and joinder therein 5— 
Hi id. that coveiiani would he upon the iiid< iihue, oi*iw itlisi.iriding the miscondnef ol the 
ap|»ienlK’c IJeld .d o, iljal Uuie wa^ no dcpailiue or di.seoiitiiiuance in the pleadings. 



406 


CASES IX THE KING’S BENCH* 

1823. vice until the time after mentioned. Averment of breaches, 
first, that although plaintiffs have always performed, &c. 

WiKSTONE defendant did not, nor would, after thg making thereof, to 

Linn. tJjg Qf skill, teach, or cause to be taught, said T. 11 • 
the said trade, but m holly refused so to do. Second, that 
after, &c. to wit, on the ISlh Jult/, in the year aforesaid, 
defendant wholly refused then or at any other time tt> 
instruct, or cause to be instructed, said T. fV- in the said 
trade. Third, that defendant did not, nor would, after, ?cr. 
find and provide JV. with suitable and sufficient diet 
and lodging in his dwelling-house, &c. but, on the con¬ 
trary thereof, on the said 13th Ju/i/, forced said T. /l^ to 
leave his service before the expiration of the time agreed 
upon for his remaining therein according to the tenor, 8vc. 
and refused to maintain and keep him, contrary to the tenor, 
&,c. to the damage, See. Picas, 1. That as to so much of 
the supposed breaches of covenant mentioned, as relate to 
not teaching said 2\ W., and not finding and providing him 
with diet and lodging before the 10th in the year 

aforesaid, defendant says, that from and after, &c. until the 
said 10th Juh/, he did, to the best of his skill and know¬ 
ledge, teach, or cause to be taught, said fV., in the said 

trade, and did also find and provide him u ilh suitable and 
sufficient diet and lodging in the dwelling-house of defen¬ 
dant, according to the tenor, &c. concluding to the country. 
2. That as to so much of the said supposed breaches as re¬ 
late to not teaching said T. W., and not finding and providing 
him with diet and lodging upon and after the lOlh 
defendant says, he W'as ready and willing to teach him the 
said business, and find and provide him with diet and 
lodging according to the indenture, during the whole of the 
said term, but he did not, nor w'ould, well and truly serve 
defendant as an apprentice in his said trade, or diligently 
attend to the concern.'* thereof, but afterw'ard.s, to wit, on the 
# 12th jifrilj in the year aforesaid, and on divers other days and 
times, between that day and the 10th wholly rcfiisf d 
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so to do; and on one of those days and times said T, W. 
did wilful damage to defendant, by damaging a cart of his 
of a large value, then used by him in his business; and said 
T. IV., on several oT the days and times aforesaid, refused 
to obey, and advised other servants of defendant in his bu¬ 
siness to disobey his lawful orders, and also refused to attend 
to the lawful remonstrances of defendant, made on occasion 
of his misconduct, and treated him, defendant, with insult 
and contempt, and refused to render him proper accounts 
of his monies from time to time entrusted to him as such 
apprentice ; and that defendant, on the said 10th Juli/, or¬ 
dered him to cast up the day books used in his business, and 
it was the duty of the said T. W., as such apprentice, so to 
have done ; but he insolently refused so to do, and, on the 
contrary thereof, against the positive orders of defendant, 
absented himself from his service, declaring, that he never 
intended to return, whereby defendant was hindered from 
teaching, and from finding and providing him with diet and 
lodging according to the indenture, as he would otherwise 
have done, to w it, Ike. j concluding with a verification. 
3d. That defendant was always ready and w'illing to teach 
said T. IV.f and also to find and provide him with suitable 
and sufficient diet and lodging, according to the tenor, &c. 
but said T. IV. on the said 10th July refused to obey the 
lawful commands of defendant, or any longer to serve him 
as an apprentice, and of his ow^u accord, without the licence, 
and against the w ill of defendant, absented himself from 
the house and service of defendant, whereby defendant 
was hindered from performing his covenant as he would 
otherwise have done, &.c.; concluding with a'Verificalion. 

4. That, on the lOlh July, T. W., without the leave, and 
against the will of defendant, wrongfully absented himself 
from his house, and from his service and employment as 
an apprentice, whereby defendant was hindered from per¬ 
forming his covenant; concluding with a verification, i^jd 

5. Tliat as to the supposed breach of covenant relating to 
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defendant’s compelling said T. W. to leave his service, de¬ 
fendant did not compel liirn to leave his service in the 
manner alleged; with a conclusion to the country. Issue 
on the first and fifth pleas, and as to the second, third, ainl 
fourth, plaintiffs replied, that after said T. JV. had hcin 
guilty of the supposed misconduct and breaches of duly, in 
those pleas mentioned, and during the said term, &c. and 
before the exhibiting plaintiffs’ bill, to wit, on the said 
ISth Jtilif, said 7’. Ji'. returned to defendant, and tendered 
himself to serve him as such apprentice and was then and 
there ready and willing, and offered to serve defendant then, 
and during the residue of the said term, and then and there 
requested defendant to receive him as such apprentice, and 
to continue to teach him the said trade, and to find and 
provide him w'ith suitable diet and lodging, in pursuance of 
the said indenture; but defendant then and thoK'wholly re¬ 
fused, and from thence hitherto hath wholly refused to loach, 
or cause him to be taught, the said trade, &c.; and also 
to find and provide him with suitable and sufTieienl diet and 
lodging according to tlie said indenture; coueluding with 
a verification. Demurrer to the replication, and joinder in 
demurrer. 

E. Lawes, in support of tlie demurrer. The first and 
most important question arising on these pleadings is, whe¬ 
ther, under any circumstances of misconduct on the part of 
an apprentice, the master can put an end to the indentures. 
If the indentures of apprenticeship in this case import a 
mutuality of obligation between the master and the appren¬ 
tice, it is ^liite clear that this action cannot be maintained, 
nie contract, on theTart of the apprentice, appears to have 
been broken, because the replication admits that the ap¬ 
prentice had been guilty of the misconduct imputed to him 
by the defendant, whereby the latter was j>revenfed from 
jjwforming his covenant. The condition here is mutual, and 
the contract as well us the consideration is entire. It has 
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been decided, that a master is not obliged to take back an 1828 . 
apprentice, or return any part of the premium, if he has 
been guilty of such misconduct as will have the elfect of 
preventing the master from performing his contract. In 
Cuff y* Brown (fl) it was held, that if an apprentice, after 
serving a part of his time, and without any misconduct on 
the master’s part, runs away and enlists as a soldierj and 
afterwards is willing to return, but his master will not receive 
him, yet he is not bound to return any part of the appren¬ 
tice fee; and there RichardSf C. B., said, “ May he stay 
with his master for four years| and then run away when his 
services are become more valuable, and is the master to lose 
the benefit of that service ? There is no contract to bind 
the master; for it was at the master’s option to take him 
back or not. The master performs his contract till it was 
put an end to by the apprentice.” This seems a decisive 
authority; for in the present case the defendant was ready 
to perform his contract, but it was put out of his power by 
the misconduct of the apprentice, whose act has in fact 
dissolved the contract. Unless it is held that the contract 
in this case is entire, the consequences of a contrary decision 
would be most serious, because it would be competent for 
the apprentice to absent himself until the last day of the 
term, and then come to the master and insist upon his right 
to maintain an action for the breach of covenant in not 
teaching and maintaining him. It is a clear principle of 
law, that where the performance of the contract is pre¬ 
vented by one of the contracting parties, he cannot com¬ 
plain of its non-performance. This principle is recognized 
in ail anonymous case in Moderji Reports{b), where an ac¬ 
tion of covenant was brought against an apprentice for leav¬ 
ing his master’s service; and Holt, C. J. held, that if a mas¬ 
ter licensed his apprentice to leave him, he cannot after¬ 
wards lecal that licence. ’Fhat case is the converse of the 
present; for here the ajiprculice has left the service ol his 
(a) 5 Price, Q97. (t») 0 Motl. 70. 
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master, expressing his intention not to return again, and 
upon the same principle he cannot maintain the present 
action, on account of the mutuality of the condition. In 
Kenyston v. Preston (a), Lord Mansfield laid it down, that 
if one party is ready, and offers to perform his part of 
the contract, and the other refuses or neglects to per¬ 
form his, he who is ready and offers, has fulfilled his 
engagement, and may maintain an action for the default 
of the other. It seems to follow, that unless he has 
so fulfilled his engagement, he cannot maintain any ac¬ 
tion. In the present case tlie defendant’s performance of 
the covenant is prevented by the act of ihe apprentice. 
Another authority io support of the principle already 
mentioned is 1 Rof. Abr. 4v>5, where it is held, that if 
A. be bound to JI., and the condition is, that the sou 
of A, shall serve B. for seven jears, if B, take the son 
into his service, but afterwards during the term rommaud 
him to go from him, the, obligation is not forfeited. That 
is the converse of the j)rescut case. So, in the 4 'ase of 
Holcombe V . Ilewson{b), it was held, that assum|)^it will 
not lie against a publican fof not taking his beer of a 
brewer, if the brewer do not continue to supply good 
beer. This case is distinguishable from fVeaver v. Ses¬ 
sions (c), in many particulars. There the contract was not 
entire or indivisible: there was a liberty given to buy malt 
of others, and the plea did not connect the malt purchased, 
with the orders. The statutes concerning apprentices (d), 
have no bearing upon this case, and are indeed entirely 
out of the question; for if the Justices alone have juris¬ 
diction over this matter, it is clear that the plaintiff never 
could sue the defendant for damages. Gray v, Cookson(e). 
There is no distinction in principle between a contract by 
parol, and a contract under seal, and if misconduct of 


(a) DoKg. 691. (d) 6 EUz. c. 4. and 20 Gt*o. 9, 

(b) 9 Campb. 391. c. 19. 

(c) 6 Taunt. 154. S. C. 1 Marsh. (#) 16 East, i3. 

505. 
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aa ordinary servant will dissolve the one, it will have the 1823. 
same effect in the case of master and apprentice. If this 
be so, there are several nisi prius cases in point. Robinson ^‘***r®’*^ 
Hindman (a)f Spain v.ArnottiJb), Williams \.lUce{c). Link. 
This is an action upon a conimon law contract for damages, 
and it must be construed by the rules applicable to other 
cases of the like nature. This then being an entire and in¬ 
divisible contract, it is clear that the breach of it by the 
apprentice deprives him of his right of action. Tlie de¬ 
fendant in this case does not at his own peril undertake, at 
all events, to teach tlie apprentice, because that must de¬ 
pend upon whether the apprentice will be taught or not. 

'I'he apprentice having so misconducted himself as to put it 
out of the power of the master to perform his contract, the 
latter is discharged of all liability (J). Supposing these ob¬ 
jections to the merits of the action be not available, there 
are objections to the pleadings in point of form, which will 
entitle tlu* defendant to judgment on demurrer. First, the 
declaration assigns a general breach of covenant from the 
lime of the execution of the indentures until the 13th of 
Jufif. Upon this, issue is taken. But the leplicatiun admits 
tlial there was no breach previous to that dav, therefore there 
is a discontinuance of the action, which will entitle the de¬ 
fendant to judgment. The discontinuance is as to the not 
teaching and maintaining from the 10th to the 13th of July. 

The declaration and issue on the first plea is as to the teaching 
and maintaining before the 10th Jalp. The rule is, that 
the plaintiff must follow up his entire demand throughout 
tlie whole of the suit; and if any part of it be discontinued in 
pleading, it is a discontinuance as to the whole (e), for there 


(«) 3 Esp. 
ih) 2 Stark. 20(5. 

(f) 2 Geo. 4. MUIdle.«ex Sit* 
tiiiga. 

(rf) See Heard v, fVadham, i 
East, 619. Duke of St. Albans v. 
Tht»e, 1 n. 111. 27u. Campbell v. 

VOL. II. 


Jones, 6 T. R. .*>70, Ilitchic v. At- 
kinson, 10 East, S9.'i. Italcliff 
Pemberton, 1 Esp. 35. Joite'i v. 
Uareldif, 2 Doug. 694. Anon. 
6 Mod. 76. 

((') See flari ii v. Mauile, T. I» ■ 
.307. 
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does not Gontinuc to be the same demand, which the plain- 
tiflT set forth in Ins declaration. Gilbert^ Common Pleas, 
158. Judgment must be given against the plaintiff if there 
be a discontinuance as to the subjett-matter of tlie cause, 
or the parties, on demurrer to the replication, though the 
defendant’s plea be bad. Tippet v. Map (a). Then, se¬ 
condly, the plaintiff’s replication is a departure from his 
declaration. The declaration states a continuance in the 
service until the 13th of Julp, and the action is for forcing 
him to quit the service on that day, and the replication is 
for refusing to take him back when he returned. This is 
clearly a departure. The declaration states the plaintiff’s 
continuance in the service until the 13th July, and his per¬ 
formance of the indenture; but the replication admits the 
contrary. This also is ground of general demurrer, as matter 
of substance, ^ihlet v. Smith {b). llieii the plaintiff con¬ 
cludes with a general prayer of damages for the breaches 
of covenant pleaded to, whereas he should have new as¬ 
signed. Scott \. Dixonic). These, are objections available 
on general demurrer, and therefore the defendant is entitled 
to judgment. 

( Inlty, contra, w as stojiped by the Court. 

Bayley, J.—I am of opinion that the plaintiffs are en¬ 
titled to judgment. Birst, as to the technical objections to 
the pleadings, 1 think there !.•> no ground for contending that 
this is a departure, because a departure is where the party 
rests his case in the replication upon a different ground from 
tliat in tlie declaration. The replication is to fortify and 
.support the declaration, and not to depart from it. Here 
the declaration alleges that the defendant forced the ap¬ 
prentice to depart from liLs service. Tlie defendant in his 

(rt) 1 Bos. &: Pul. 411. (c) 2 Wils. 4. 1 .Saiind, 299 a. 

(A) 4 T. R. 504. 2 Saiinil. 81 <1. and (j Mod. 70. 
notis. 
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plea states, that the apprentice had disobeyed his orders. JS-23. 

'I'lie replication is, that the apprentice was willing to go 

back into the service, defendant would not take him i>. 

• INN 

in as;ain. That is forcins him to continue awav afterwards. 

The substance of the declaration is, forcing him to absent 
himself; and the replication states the mode in which he 
was forced. There is therefoie no ground for the first ob¬ 
jection in point of form. I am of the same opinion with 
respect to the supposed discontinuance. A discoiitinuaiice 
may be wlicre the plaintiff claims by his declaration more 
than lie insists upon in his replication, as where he narrows 
Ills right, and claims less than what he sets out with in his 
declaration; but then it must be shewn most clearly, that in 
the replication the claim is narrowed, before that ground 
of argument can avail. Here the declaration complains that 
the defendant did not teach and feed, and did not suffer the 
apprentice to continue in his service. The allegation is, 

“ that after the making of the indenture, to wit, on the 
13th Juh/f defendant wholly refused tt> instruct and maintain 
him, and forced him to go away.” That breach is not in 
its nature entire, and continuing during the whole period 
from the time W'hen the indenture was made, until the 
period during which the indentures were to continue. It is 
divisible, and requires no period of time to be pointed out 
to sustain the breach. If the plaintiff can prove, during any 
period comprehended within the indentures, a refusal to 
instruct, a refusal to feed, or a forcing to depart, he is 
entitled to recover in this action ; and the fallacy of the 
argument in this case is, in assuming that it is an entire 
claim for the whole period of time, the fact being, that it is 
a divisible claim as to any period of time. The replication 
does not discontinue, but supports the claim. In his de¬ 
claration the plaintiff alleges a particular breach respecting 
part of the time, but in bis replication he shews more 
pointedly what period of time he means. Upon the main 
question, I am of opinion, that the plaintiff is entitled 

It H 
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1823. to judgment. The question is, \ihether the acts of dis- 
obedience on the part of the apprentice set forth in the plea, 
entitle the master to cancel the indentures, or whether, if 

Li,N.\. apprentice offers to return to the service, he is not bound 

to receive him, it not being stated in any part of the plead¬ 
ings that he had been absent for an unreasonable length oi 
time. This is an action upon an indenture by which the 
father and the infant biiKl themselves that the latter shall 
serve the defendant for four years, and the master, on his 
part, covenants that he will, during that time, teach and 
maintain the infant. That is an absolute covenant on his 
part. Whether there are any other covenants on the part of 
the father and son does not appear upon this record. Co¬ 
venants of this nature are not precedent and dependant, but 
mutual and independant. If the apprentice refuses to per¬ 
form his covenants, the master has a right to claim compen¬ 
sation against the father for any damage sustained thereby ; 
so if the master does not do his duty, he is also liable to an 
action at the suit of the father. In answer to the breach of 
covenant now declared upon, the master relies upon three 
different pleas. The first is in substance, that the apprentice 
was guilty of disobedience, and had absented, and wholly w ith¬ 
drawn himself from the service of his master, accompanied 
with a declaration that he never intended to return. Now, 
if the apprentice had continued absent from the period of 
time in the plea mentioned, down to the end of the term, of 
course neithei his father nor himself could have maintained 
any action. The sec ond and third pleas do not carry the case 
in any respect farther than the first. "I'hc replication is, that 
after tlie son had been guilty of the acts of disobedience 
stated, the son had voluntarily returned, and tendered and 
offered himself to serve and obey the defendant during the 
residue of the terra, but the defendant refused to receive him. 
I have had some doubt whether the replication ought not to 
have alleged that the offer to return was within a reasonable 
space of time, so as to throw upon the defendant the obliga- 
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tion of taking the apprentice back again, but no difficulty 
in that respect has been pressed in argument, and I am in¬ 
clined to think, that iT the defendant meant to contend that 
there had been an unreasonable interval between tiie period 
when the apprentice departed, and that when he offered to 
return, it should have been by way of rejoinder. Now, 
does disobedience of orders, or do any of the other acts 
mentioned in the pleas, entitle the master to put an end to 
the contract ? I think not. These are the acts of an infant. 
No consent on liis part to put an end to the contract will be 
valid for that purpose. His consent will not be sufficient. 
If the apprentice has been guilty of disobedience of orders, 
temporary absence without leave, or other acts of miscon¬ 
duct, these are matters for which provision might have been 
made by covenants entered into at the time the indenture 
w'as executed. Tlierc is no ease which says that the master, 
for such conduct, shall be entitled to put an end to the con¬ 
tract. Agreeing that we are at liberty to construe this con¬ 
tract independently of the statutes concerning apprentices, 
still 1 tiiink the existence of tliose statutes evidently shews, 
liiat without the provisions therein contained, the parties 
could not of their own act dissolve such a contract. Upon 
the whole, it appears to me that mere misconduct on the 
part of tlie apprentice, docs not entitle the master at 
once to put an end to lire indentures. One or two nisi 
prius cases have been pressed upon our consideraliou, 
but those refer to the ordinary relation of master and ser¬ 
vant, which differs very materially from the case of master 
and apprentice. In general a premium is given with an ap¬ 
prentice to the master, in consideration of teaching and 
maintaining him during the term stipulated. But in the 
ordinary relation of master and servant there is a condition 
implied fioni the very nature of the contract, that if no 
defmile period is fixed, it is to continue until there sliall be 
a reasonable notice given, provided the parly shall so h>ng 
Miavc himself well. JSiich a condition is most leasonahlc. 


475 

1823. 

WiNSTOS* 

«. 

Li.\n. 



476 


CASES IN THE KING S BENCH, 


ia23. 


Win STONE 

V. 

Linn. 


because the contract is to be a contract of service, and of 
service only, moving from the servant to the master. It 
would be most unjust to cast on the blaster the obligation of 
continuing under his roof, and paying wages to, a servant, 
who Mill not continue to perform that duty which the 
master has stipu]nte<l that he shall perform. That, how¬ 
ever, is not the case of a mutual and independent contract, 
such as an indenture of apprenticeship; and for these rea¬ 
sons it appears to me that these pleas are bad, and 
sequeutly that the plalnlitl is entitled to judgment. 


Holkoyd, J.—1 am of the same opinion. The objec¬ 
tions taken to the technical form of the pleadings in this 
case have been fully answered by my Brother Iluyhy, and 
I agree fulK in the reasons he has offered why they are not 
tenable. As to the general que stion, it appears to me, that 
tVie cases which leave bet n cited with lefereuce to the con¬ 
tract between niasltr and servant, are not applicable to tlie 
present case. In contracts of that nature the servant is to 
perform his service, in consideration of vvhicli the master is 
to maintain and pay liiin wages. The performance of sei_- 
vice in a due and proper manner is tlic consideration and the 
sole consideration for the master maintaining and paying 
him wages; and tlic moment he ceases to perform this ob¬ 
ligation, the consideration fails. If he misconducts him¬ 
self he may be discharged, and the master may refuse to 
pay him his wages if he does not earn them. The case of 
master and apprentice i.s different. 'Fhat is not a case 
where certain duties are to he peiforined by the servant, idr 
^ which a compensation is to be paid by the master. An in¬ 
denture of apprenticeship is a cont;act for the instruction 
of a young person in a trade or business—a person who is 
to be protected against bis own improvident acts, not beiiig 
siii juris, arid over whom the master has a higher control 
than over a servant. The case of master and apprentice 
therefore stands iipofl a vcjy different footing; and at the 
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same time it is to be observed, that wlien an apprentice is 
placed out, a premium is usually paid to the master for in¬ 
struction. I Jerc a proiiiiuin of 90 /. was paid with the ap¬ 
prentice. The master on bis part enters into a covenant to 
instruct or cause him to be instructed. On the part of the 
master, that it is alstj a covenant for protection during the 
period of the apprcnticeshij); it gives him a right of con¬ 
trol over the youth, in order that his instniction may be 
^sfFectual. The argument urged on behalf of the defendant, 
if effect W'cre given to it, would leave the apprentice wholly 
unprotected, and the moment he was bound, would leave him 
at liberty to do wdiat he pleased, notwithstanding the in- 
dctilures. I do not mean to say that the father might not 
be responsible for any breach of covenant to be performed 
by bis son, but that the indenture is to be void for his mis¬ 
conduct, is a proposition which 1 think cannot be main- 
tatited. 'riie misconduct of tlie apprentice in not obeying 
the lawful commands of the master cannot itself be consi¬ 
dered as putting an end to the indentures, and unless it is to 
have that effect by releasing the master from his covenants, 
the j>vesent action is clearly maintainable. The statute of 
Elizabeth applies, I tliiiik, very strongly in argument upon 
the present occasion. 1 admit that this case is to be con¬ 
sidered in the same way as if that act had not been passed; 
but it goes to shew, that notwithstanding any misconduct 
on the one side or on the other, covenants of this descrip¬ 
tion are good in point of law ; and if so, they are good for 
the purjiosc of maintaining this action. The provisions 
of that statute enable the master or the apprentice to 
complain before a magistrate for misbehaviour, or any 
cause of complaint, on the one side or the other, and au¬ 
thority is given to the magistrate to vacate the indenture if 
he thinks proper. That authority so vested in the magis¬ 
trate shews what the idea of the legislature was iu passing 
that stalulo, namely, that misconduct on the one side or on 
the other, stated generally, would.^ot put an end to the 
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indentures. I am therefore of opinion, that this action is 
maintainable. , 

• • 

Best, J.—The objection taken on the ground of a dc- 
partine has been fulJy answered by my Brother Jiayk^. 
From the great gravity with which the argument upon the 
general question was put, and the zeal witli which it was 
enforced, 1 w'as alarmed lest we should be compelled to 
pronounce one of the most unjust judgments ever given in^ 
a court of justice. What is this case ? An indenture ol 
apprenticeship has been entered into, upon the execu¬ 
tion of which the master has recei\ed a jnemium of <J0/. 
The apprentice goes under his master’s protection. 'I'hcie 
is bad conduct on the part of the appi entice stated and not 
denied. That bad conduct toiminales in the apprentice 
going away fjom his master’s bouse on the lOlh ot'.futj/, 
and reniainmg absent two days; and on the i;)lh he returns 
again, and offers to continue in the service and conduct 
liimself dutifully. It is argued that the apprentice having 
improperly conducted himself, and having gone away with a 
declaration that he would not return, he was from that mo¬ 
ment put out of the piotection of his master, and ceased 
to have any claim upon him for any portion of the fXV., or 
to have any right to call upon him for any further instruc¬ 
tion. If that were law', it would be the most unjust law 
ever propound( d in a court of justice ; but that is not the 
case. If the apprentice misconducts himself, the master 
has a remedy against the father in an action of covenant 
upon the indenture, and may recover a compensation in 
damages for any injury he has received; but the misconduct 
of the apprentice is not to be considered a dissolution of the 
contract. 1 agree w ith my Brother Holroi/d, that if the 
argument which has beep urged in ibis case be right, there 
would be no occasion for the jurisdiction w hich the legisla¬ 
ture has vested in magistrates and chamberlains upon such 
subjects. 1 think the strongest argument is to he drawn 
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from the jurisdiction thus given to magistrates, that the mis¬ 
conduct of the apprentice is not of itself sufficient to dis¬ 
solve such a contracf, because all this care of the legisla¬ 
ture upon tlie subject would have been unnecessary, if by 
an act of imprudence on the part of the apprentice his in- 
rleiitures were to become void. What would be the consc- 
fjuencc of sanctioning the argument which has been urged 
in lliis case ? If an aljscncc of three days would be suffi¬ 
cient to vacate th<‘ indentures, an absence of a single hour 
would be sufficient; and if a boy of fifteen years of age is 
guilty of a single act of misconduct, the master would have 
aright to turn him away; and although the parents should 
j)ay with him a fee of 500/,, the master w'ould have a right 
to keep the whole. To hold such a doctrine as that would 
produce the grossest injustice. But it is said in this case 
that the absence of the boy prevented the master from teach¬ 
ing him. If the boy had been so long away that the master 
« ould not teach him, and an action w'cre brought against the 
master, tiicn he would liave good reason for saying, “ 1 
would have taught your sou, but he absented himself so 
long, and so misconducted himself, lliat it was impossible 
for me to ilo my duty.” In such a case as that the 
master would have a good defence to llic action; but that 
is not the present case. Here the absence was no more 
than two or three days out of four years. The master w'as 
bound, unless he was released by the magistrates, to take 
tlie apprentice back, and if he continued to misconduct him- 
fcclf, to endeavour to reclaim him, and to enforce upon him 
the necessity of acting more properly during the remainder 
of his time, iji order that he might supply the want of that 
instruction which he had lost on account of previous dis¬ 
obedience to his orders. This is the case of a contract by 
deed, not pjit an end to by either o£y the parties, and tiiat 
circumstance distinguishes the case from the authorities 
which have been cited, where the party pleads in excuse 
uon-pcrformaucc of the duty required to be performed by 
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the party \rho complains. Here the defendant has not 
been prevented from doing his duty, and therefore he is 
bound to take the apprentice back' and perform his cove¬ 
nants. 

Judgment for the plaintiff. 


A testator de¬ 
vises Ills free¬ 
hold and copy, 
hold lands to 
trustees, in 
trust, for his 
infant son, and 
directs “ the 
same to be 
transferred to 
him as soon as 
he shall attain 
to twenty-one 
years; but in 
rase he should 
die before he 
attains to the 
age of twenty- 
one years, tfien 
I give to my 
cousin IF.P., 
his heirs and 
assigns, all 
my freehold 
and copyhold 
lands, &c.”— 
Held, that the 
trustees did 
not take a fee 
by this devise, 
hut only an 
estate for 
years, deter¬ 
minable upon 
the son’s at¬ 
taining twen- 
ty-oijc years. 


Doe, d. Player r. Nicholls. 

Ejectment for certain copyhold premises in the 
f>arish of AMe/ihantj in the county of Herts, the principal 
part of which were field of the manor of Aldenham^ and 
the remainder of the manor of Tithurst and Kendatlsy in 
Aldenkam. I’he lessor of the plaintiff clakned as heir of 
his father, Thomas Gregoiy Plai/er, deceased, who was the 
only child and heir at law of Terry Player, Esq. deceased. 
At the trial, before H ood, B,, at the Summer Assizes, 
i821, for Hertfordshire, a verdict was found for tlie lessor 
of the plaintiff, subject to the opinion of the Court, upon 
a special case, the material parts of which were these ;— 
Perry Player, the grandfather of the lessor of the plain¬ 
tiff, being seised of considerable freehold and copyhold 
estates, and being also possessed of large personal property, 
died in the month of November, 1785, after making his 
will, dated 6th October, 1784, which was executed to pass 
real estates. After giving certain legacies, and amongst 
others an annuity of 20/. to Ann Lowe for her life, as well 
as the sum of 50/; he made the following bequests and 
devises:— 

Item, 1 give to William Reade and William May, of 
the Custom-house, London, Gentlemen, fifty guineas each, 
and do appoint thep, together with the aforementioned 
Ann Lowe, guardians of iny son, Thomas Gregory Player. 
Item, 1 give to the said William Reade, William May, 
aai Ann Lowe, iu tiuit, for uiy ouly sou Thomas Gregory 
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Player, till the rest and residue of all my goods and 
chattels, and also my freehold and copyhold lands, which 
I have surrendered to the use of my will. Likewise all 
my leasehold and lifehold estates, situate, lying, and being 
in the different counties of Hertford, Middlesex, Kent, and 
Sussex, and all oilier my effects of what kind or nature 
soever; the same to be transferred to him as soon as he shall 
attain to twenty-one years ; but in case he should die before 
he attains to the age of twenty-one years, then I give to my 
cousin, William Player, his heirs and assigns, all my free- 
hohl and copyhold lauds, and the tithes thereof, lying at 
Aldeuham, in the county of Hertford,^* 

The will then went on to make several specific bequests 
of other parts of his property to different objects of his 
bounty, concluding by nominating and constituting William 
lieade, William May, and Ann Lowe, his executors and 
trustees. The testator died without altering or revoking ids 
will, leaving Thomas Gregory Player his only surviving 
child; and Ids will was proved in the Prerogative Court of 
the Archbisliop of Canterbury, on the 12th November, 1785, 
by Ann Lowe only, the two other executors having first re¬ 
nounced. At a Court, held for tlie manor of Aldenham, on 
the iGth January, 1786, it was presented by the homage 
tliat Perry Player had died seised of the copyhold premises 
in question, held of that manor. At another Court, lield 
on the 4th December, 1786, Ann Lowe was, oii the said pre¬ 
sentment, admitted to the premises, to hold them to lierself, 
upon the trusts of tlie will, at the will of tlie lord. Ann 
Lowe died in Judy, 1794, leaving William lieade and Wil¬ 
liam May, her surviving. Thomas Gregory Player attained 
tlie age of twenty-one years on the 24th October, 179£1, and 
at a Court, held on 20tli October, 1794, being during the 
lives of William lieade and William May, he was admitted 
to the premises, on a presentment that Ann Lowe was dead, 
and tliat lie had attained the age of twenty-one years, to 
hold the same to him, his. heirs and assigns, forever. Wil- 
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lioih Reade died in January, 1801, and William May died 
in May, 1809, leaving his great-nephew, William May 
Lander, who is now living, and an infant of the age of 
eighteen years, or thereabouts, his heir at law. No sur¬ 
render or release from William Reade, William May, and 
jinn Lowe, or either of diem, or from the heir of either of 
them, to Thomas Gregory Player, is recorded on the Court 
Rolls of the said manor either before or since his admission. 
Thomas Gregory Player was in possession of the premises, 
by receiving the rents and profits thereof from the time of 
his admission in October, 1794, to the time of his death, 
but he never made any surrender thereof to the uses of hi# 
will, or for any other purpose w'hatsoever. On the 19th 
March, 1818, Thomas Gregory Player made his last will, 
executed to pass real estates, by which he bequeathed all 
his real and personal estates of every descriptidn whatsoever 
to his W'ife, Isabella Player, her heirs, executors, adminis¬ 
trators, and assigns, and to be at her and their absolute and 
uncontrolled disposal. On the 24th Altirf/i, 1818, Thomas 
Gregory Player died without altering or revoking his will, 
leaving his wife, his eldest son and heir, (the lessor of the 
plaintiff) then of the age of twenty-two years, and two 
other children surviving him; and letters of administration, 
witli his will annexed, were gianted to Mrs. Player, on the 
7th April, 1818, by the Prerogative Court of the Arch¬ 
bishop of Canterbury. At the time of Thomas Gregory 
Player making his will, and at the time of his death, he 
was seised of or beneficially entitled to the inheritance in 
possession of certain freehold estates. Mrs. Player received 
the rents and profits both of the freehold and copyhold pre- 
misesin the parish of Aldenham, from the death of her 
husband to her own death. At a Court, holden for the 
manor of Aldenham, on the Ith December, 1818, she ex¬ 
hibited her late husband’s will, which was presented and 
recorded; and at the same Court she tendered herself to bo 
admitted, but a dispute arising as to the description and 
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quantities of the land comprised in one of the copyhold 
estates, and the fines payable for her admission, no ad¬ 
mittance took place, and shenlied on the 1820, 

without having been admitted. 

-As to the copyhold estate, held of tlie manor of Titburst 
and Kendalls, the case stated, that Perry Player had pur¬ 
chased this tenement in 1781, of one William Oxton, who had 
in September, in the same year, surrendered the same out 
of court, into the hands of the lord, to the use of Perry 
Player, who died without having been admitted thereto, 
After his death, at a Court, held 28th November, 1785, the 
surrender was presented, and Thomas Gregory Player, then 
an infant, aged about thirteen years, was admitted under it, 
to hold to him, his heirs and assigns, for ever. William 
Oxton, the surrenderor, was then living, and did not die 
until February, 1798, and left lawful heirs, him surviving, 
who are now living, and neither he nor his heirs ever made 
any further surrender or release of the said copyhold tene¬ 
ment. Isabella Player received the rents and profits of this 
tenement from the death of her husband to her own death ; 
and at a Court holden 22d 1820, she applied to be 

admitted, but a difference arising betw'een her attortiey and 
the steward as to the amount of the fine, no admission took 
place, and she died without having been admitted. 

As to both the copyhold estates, the case further stated, 
that Isabella Player made her will on the 2d March, 1819, 
executed to pass real estates, by which, after reciting the 
will of her husband, she devised all his freehold and lease¬ 
hold estates to trustees, in trust, to sell the same, and em¬ 
powered them to sell all such copyhold estates as should be 
vested in her at the time of her death ; and as to the money 
to arise by such sales, and all other monies which s||Ould 
become vested in the said trustees, tlie testatrix declared 
they should stand possessed thereof upon certain trusts, for 
the benefit of her three children, in such shares, and in such 
manner as was therein expressed and declared. Isabella 
Player left the lessor of the plaiiitifi', and her tw'o other chil- 
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1823. her surviving. At a Court, holden for the manor of 

Aldetthtnif on the iGthMay, 1821, the lessor of the plain- 
tiff was adnoiitted tenant to all the copyhold premises holden 
NicHorxs. of that manor to which Perrt/ Fla^er\ds admitted, except 
so far as the same might have been varied by the award 
of tiie commissioners under the Aldenham ioclosure act, 
41 Geo. 3, and also to the'^inclosure allotments, as eldest son 
and heir of Thomas Gregory Player, deceased, to hold the 
same to him, and his heirs and assigns for ever. At a Court, 
holden for the manor of Titburst and Kendalls, on the 11 th 
June, 1821, the lessor of the plaintiff was also admitted 
tenant, as eldest son and heir of Thomas Gregory Player, 
deceased, to the tenement and inclosure allotment held of 
that manor, to hold the same to him, liis heirs and assigns, 
for ever. 

Upcm tins case the argument was confined solely to the 
copyhold estate held of the manor of Alde^rkam, and the 
question which the defendant’s counsel stated his intention 
to argue was, whether, by the will of Perry Player, a legal 
estate in fee passed to his trustees, or only an estate for 
years} fmr if only the latter, he admitted that the lessor of 
the plaintiff was entitled to judgment. 

May ley, for the lessor of the plaintiff. The questiem 
upon which this case now depends is, whether by the devise 
contained in Perry Player’s will, until Thomas Gregory 
Player attained the age of twenty-one, the trustees took a 
fee. It is obvious, from the language of the devise, that 
they only tc»ok an estate for eight years, or until the testator’s 
son became of age. This construction is borne out by the 
current of decisions in the Courts of Common Law, the 
OMDFt of Chancery, and the House of Lords. In this will 
thttpe are no words of inheritance to the trustees; it is 
merely a devise to them of the estate until the son becomes 
twenty-one, and when that period arrives, all interest in 
them is devested. No reason can he suggested why they 
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should take an estate in fee. The purposes of the trust 
certaiuiy did not require that they shouid take such an estate, 
and unless this can be demonstrated, it is clear that nothing 

v« 

could vest in the this’tees, or their heirs, after the minor Nichou*. 
became of age. The case finds that one of the three 
trustees was admitted to the copyhold estate, that the 
other two renounced, and that thd4ieir at law one of the 
trustees is now living. It is to be contended, on the other 
side, that upon the true construction of this will, the trus¬ 
tees took the fee, and consequently that the fee is now out¬ 
standing in the heir at law of the surviving trustee. 7’his 
proposition is to be supported by shewing that the admis¬ 
sion of one joint tenant is the admission of all, and there¬ 
fore that the admission of Ann Lowe will operate as the 
admission of William May Lander^ the heir at law of the 
last surviving trustee. Without disputing the proposition 
that the admission of one joint teiRint is the admission of all, 
it is only necessary to look a little more closely to the lan¬ 
guage of the devise, in order to see whether the trustees 
can by any construction be considered as taking the legal 
fee, for if that proposition fails, the rest of the argument 
falls to the ground. By the devise, the testator confers no 
benefit whatever upon the trustees; he creates no trust for 
the payment of debts, nof for the performance of any acts 
or things after the minor shall have attained the age of 
twenty-oue. There is no possible purpose for which they 
could take a continuing estate after that event. It is merely 
a devise to them in trust until the son is of age, and when 
that titne arrives, the estate became absolut^y vested in 
him. Ibe very languE^e of the will shews that they were 
only to take the estate for a limited period, because as 
soon as the son attains twenty-one, it is to be ^ trans¬ 
ferred,” which means no more than that it is to be delivered 
up” to him. No effect can be given to the words the 
same to be tramf&rred to him as soon as he shall attain to 
twenty-one years,” because these words do not import any 
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thing like a continuing trust. The trustees are not then re- 
to do any act, because by operation of law the estate 
becomes absolutely vested in the heir, who, notwithstanding 
the will, would lake by descent, which* is paramount to all 
other titles. The operation of the facts of this case is pre 
cisely that which is stated by Mr. Fearnef in his Essay ou 
Contingent Remainders,liOl, namely, “ Where one devised 
lands to his wife, till his son should come to his age of twenty- 
one years, and then that the son should have the land to him 
and his heirs ; and if he should die without issue before his 
said age, then to his daughter; this was held a good execu¬ 
tory devise to the daughter. In which case it is observable, 
that the first devise of the fee was to the sou, who was the 
heir; and therefore, under the doctrine of Boraston\ case (a), 
the son taking tlie vested fee, would still have taken by 
descent, and not by the devise, so that the immediate fee 
must be considered as undisposed of by the will.” And 
Palmer, 132. I Eq. Abr. 188, VLnd Thrustout \, Dennif {b), 
are cited. That is precisely this case. Here the first de¬ 
vise of the fee is to the son, who is the heir ; and though 
be takes the vested fee, still he would take by descent. It 
cannot be supposed that the testator intended to disinlverit 
bis son, but supposing any question of that kind should 
arise, still there is so much doubt upon the case that Uie 
Court would construe the will niost favourably for the heir, 
upon the principle that the heir is not to be dishihcrited 
upon presumption. In the present case it is quite immate¬ 
rial for what terra tlie trdltees took, whether it was for eight’* 
or ten years. Whatever the term is, their interest is at uii 
end when it expires, and no sensible effect can be given to 
the words, ** the same to be transferred,” because when the 
son attained^/twqnty-one, the particular interest was at an 
end, and die heir was ^ entitled to take possession. The 
Bishop of jBulFs case {c), Boraston*sc^m((l), m\(\ Goodtitie 

(a) 3 Rep. 19. (c) 6 Rep. 34. 

(l>) I Wils. 270. (d) S Ibid. 19. 
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V. IVhitb^ (a). But independently of these express autho¬ 
rities for this part of the argument, there are several cales 
which establish, that if there be a devise to trustees, with¬ 
out limiting the quantum of their interest, they will only 
take such an estate as is necessary for the purpose of exe¬ 
cuting the trusts of the will. Doe v. Jiarthrop (b), and 
Doe V. Simpson{c), Here the oi^y trust was hold the 
estate until the son came of age, and w'hen that event oc¬ 
curred the trust was absolutely at an end. 

^ iV 
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The Court interposed, and called upon 


Abraham, for the defendant, who contended, first, that 
by the will of Perry Player, a legal estate was created in 
the trustees ; and, second, that the admittance of Ann 
Lowe, being in law the admittance of all the trustees, and 
as no surrender or release of the copyhold from them, or 
either of them, or the heir of the survivor of them, was 
recorded on the court rolls of the manor, the legal estate 
was now outstanding in William May Lander, the infant 
heir of William May, the surviving trustee, and consequently 
ejectment would not lie. Upon the first point, he insisted, 
that as the trust of the will was to transfer the estate to 
Thomas Gregory Player, this was such a trust as W'ould give 
the trustees the legal estate. Although copyholds w’ere not 
within the operation of the statute of Uses, still decisions 
which had taken place upon that statute, would assist the 
Court in construing the present cale. A class of cases in 
the time, of Lord Hardwicke (d), had decided, that where 
there is something to be done by the trustees, they take tlie 
legal estate, until that which they are required to do has 
been effected. Now, here it was obvious that the trustees 
had something to do, because they were required to transfer 
the estate to Thomas Gregory Player as soon as he attained 

(a) 1 ISorr. «28. (c) 5 East, 16«. 

(fc) 5 Taunt. 382. (rf) Garth v. Baldtpin and others, 3 Vcs. 646. 
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the age of twenty-one, and consequently as no transfer, ae- 
, carding fro the forms required by kw, had taken place, the 
estate must still be considered as outstanding in the heir at 
law of the surviving trustee. Then, secondly, the admis¬ 
sion of Mrs- Lowe must be considered as the admission of 

r'i< 

ail the trustees. For tl^ Hoe v. Hutton (a), was an autho¬ 
rity giving the rule in such cases. That rule had been 
adopted in Mr. JVatkirts's Treatise on Copyholds(6), where 
it is laid down that the admission of one joint-tenant is the 
admission of all. If it were conceded that in this case the 
tenancy of the trustees w’as joint, it followed, from these au¬ 
thorities, that the admission of Mrs. Lowe would be the ad- 
niission of the other trustees; and the result would be, that 
though two of the trustees had renounced the trust, yet ^ 
heir of the survivor, who was now alive, would take tbe legal 
fee, which, being now outstanding, the plaintiff could not 
recover. He cited Sacheterell v. Froggntt (c), Purejoi/ v. 
Rogers {d), and Marskatl v. 


Bayley, J.— In this case our attention is confined to the 


copyhold estate held of tfie manor of .dldenham only; for, 
as to the other copyhold estate, no question is raised, il 
being perfectly clear that the heir-at-law is for the present 
entitled to that part of the property. Whether the will of 
Isabella Player, his mother, may operate to defeat his title 
to that portion of the estate, it is unnecessary for Court 


to give any opinion. sole question for our considera¬ 


tion is, the construction which is to be put upon the will of 
Perry Player, as it affects%ie copyhold in Aldenkam. By 


that will the testator devises to Arm Lowe, William Reade, 


and William May, his freehold and copyhold lands, which 
he had surrendered to the use of bis will, and also all his 


leasehold and lifehold estates, situate in different counties. 


(«) 3 Wils. 163. 
(6) 3 Watk. 377. 
(f) 3 Sannd. 361. 


(rf) S. B. 380. 

(c) 3 M. & S. 608. 
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and all other his ejects, of what kind or nature soever, in 
trust, for his only son Thomas Gregory Player^ ** the sacfte 
to be transferred to him as soon as he shall attain to twenty- 
one years of age.” *It is quite clear that copyholds are 
not within the statute of Uses; but admitting that the gift 
of this estate to these trusteei^ in trust, for the testator’s 
only son Thomas Gregory Player, w6uld vest for a period the 
legal estate in them, we aie to see for what period that 
legal estate is to endure. I take it to be a settled rule, iii 
the construction of wills, that the estate conveyed to a trus¬ 
tee is to continue for so long a period only as is necessary 
to effect the purposes of the trust. That was laid down 
ill Doe V. Jiarthrop (a), and Doe v. Simpson (h); and there¬ 
fore the question is, what estate it is necessary there 
should be in the trustees to effect the purpose of the 
will. The estate is to be held in trust for the son, and to 
be transferred to him when he shall attain the age of twenty- 
one years. How is a copyhold estate to be transferred ? It 
is by surrendering the interest to the person in whom the 
interest is remaining, and suffering that person to be admitted 
on the court-rolls as the tenant. If an estate in fee be given 
to trustees, then it might be necessary to make an actual 
surrender, in order that the fee should pass j but if it is 
only limited to them until the object of the bounty should 
attain the age of twenty one, and, when that period a#ive9, 
he claims to be admitted, and is admitted, he has the com¬ 
plete legal ownership, without any^|prmal transfer. In this 
case it is not necessary for the ^pui^oses of the trust, that 
Thomas Gregory Player shoulil take any interest whatever 
from the trustees, although the word used is transferred/* 
because I consider the law as putting an end to their inte- 
Tc*st when be^came of age; and then being admitted as te¬ 
nant of the maAor, that is sufficient to satisfy the words of 
the w'ill, which require the estate to be transferred to him. 
Kven in cases where there is an express limitation to trustees 
(a) 5 Taunt. 38f. (6) 5 East, 162. 
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“ and their heirs,” the limitation is for a definite period, and 
a definite period only; and therefore an estate to trustees, 
in terms limited to them and their heirs, will cease as soon 
as the purposes of the trust are at an end. I am therefore 
of opinion that it was not necessary for the purpose of this 
trust, that these trustees should take a greater interest than 
until Thomas Gregory Vlayer should attain the age of 
twenty-one. In the class of cases to which we have been 
referred by the defendant’s counsel, the trust is to pay 
the rents and profits. There is in such cases a conti¬ 
nuing purpose to be answered, and therefore it is neces¬ 
sary for the trustees to have a continuing interest in the pro¬ 
perty ; but here it was not at all necessary for the purpose 
of the trust, that the trustees should have an interest beyond 
the period when Thomas Gregory Player had attained full 
age. If they had taken a fee, 1 should have thought, under 
the circumstances of this case, that we Avere at liberty to 
have presumed an e^ctinguishment of all their claim to tlic 
estate, and that they considered jl’/iOA/ios Gregory Player as 
having had a legal interest in the estate from the year 1794, 
when he W’as admitted. It is stated that the aditiission of 
Ann JjiOTce operated as an admission of ail the trustees. I 
have no difficulty in saving that the admission of one may 
be the admission of all, but I do not think it necessary that 
all Ihe trustees should have been admitted, because no 
useful purpose could have been answered. As far as the 
interest of the trustees w as concerned, the admission should 
have been confined ttr one and one only, because the 
quantum of fine w'ould d^eud upon the number to be 
admitted. In 1794, when Ann howe died, neitlier her 
heir-at-law nor the surviving trustees made any claim to the 
estate} and indeed it would have been agaiist their inte¬ 
rests so to have done, because it would have aiisw'cred no 
other purpose than to create an expence upon the estate. 
Ill Octoberf 1793, Thomas Gregory Player had attained the 
age of twenty-one. He was then entitled to have a legal 
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estate vested in him. In July, 1794, he is the only person 
admitted, and he only is found on the court-rolls. At lliat 
time there might be four candidates, each claiming admis¬ 
sion, namely, the two surviving trustees, the heir-at-law of 
jinn Lowe, and Thomas Grego0 Player, the person bene¬ 
ficially interested. Why, then, if the heir-at-law of Ann 
Lowe and the surviving trustees make no claim to have 
themselves admitted, but suffer 'Thomas Gregory Player to 

be admitted, 1 think they have no right afterwards to say, 

■ 

that the legal estate was not vested in him by that admit¬ 
tance. He stands on the court-rolls as legal tenant to the 
lord. A person having an equitable interest only is not to 
be admitted on the rolls, and has no right to say that the 
lord is to have him as his tenant uhen the right of admit¬ 
tance is in tlie legal tenant only. From 1794 down to 1818 
Thomas Gregory Player r lands upon the rolls as the legal 
tenant, and he has the actual possession of the property. 
I am of opinion, therefore, that at the time when he made 
his will, he must be considered as having the legal estate, 
even if the estate of the trustees had not ceased in 1794, 
because by reason of his adverse possession from that time 
down to 1818, he w'ould have had a new legal estate. Be¬ 
ing complete owner of the property at the time his will was 
made, the estate could not be outstanding in the heir-at-law 
of Ann Lowe, or in the surviving trustees; and consequently 
the lessor of the plaintiff is entitled to recover. 


1823. 


PI.AYBR 

V. 

Nicholu. 


Holroyd, J.—I am of thu same opinion. It is con¬ 
tended that the trustees, under the will of Perry Player, 
took an estate in fee, but I think it is extremely clear, from 
the terms qf that will, that they took a trust estate only 
until 2%omas Gregory Player, the sou, should attain the 
age of twenty-one years, det^minable upon hij^ death in the 
mean time, and that they took no greater estate. ^I’liere are 
no words* in tlie will which carry the estate iii themselves 
beyond the time in which the liusl was to be performed. 
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and it is clear^ upon the face of the will, that the death of 
2%omas Gregory Player, before he attaifled tw'enty-one, 
was not to give tliem any longer estate fhan for the perform¬ 
ance of the trust, because I think it is obvious that tlic sou 
was himself to have tlie estate when he was of age, and that 
the trustees were to take only during his minority. The 
rule of law clearly established, by several of the late cases, 
shews, that the estate to trustees, even where there are words 
of inheritance used, shall continue in the trustees no longer 
tlian is necessary for the performance of the trust; but, lu 
this case, the estate is given to the trustees nominative, with¬ 
out any words of inheritance. I'his is simply a trust estate 
to tJiejn, and not an estate in fet*; and consequently their 
trust is at an end as soon as the soii coiiie.s of age. Then 
it is urged, that as the estate is to be transferred by the 
trustees as soon as the son attajis twenty-one, it follows, 
as a consequence, that they must be considered as taking an 
estate in fee, in order to enable them to do that act. No¬ 
thing, however, is expressed on the face of the will whidi 
would give them an estate in fee, assuming the transfer to 
be an act to be done by the trustees, llie estate in ques¬ 
tion consists of copyhold lands, and we are to consider llie 
effect of the words “ to be transferred.” Copyhold lands 
may be transferred w'ithout a surrender. 1 do not mean to 
say that the legal estate in a copyhold cun be transferri'd 
without a sill render, when it is in any otlier person than a 
devisee under a will; but I consider these words, ** the same 
to be transferred to him as soon as he srfiall attain to twenty- 
one years of age,” as meaning no more than that the land shall 
he delivered up to him by the trustees when he shall ai'rive 
at that age. It is clear that the trustees are to hold tlie 
laud in trust for him until he comes of age, and tlterc is no 
»state given to them, except during the interval of infancy. 
1 am thcrcTore of opinion, \hat the heir-at-law of Perry 
Player is entitled to recover these lands. 
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Best, J.—I am of opinion that the trustees took no 
legal estate whatever, but that the estate, immediately upon 
the death of tlio testator, descended to his sou, The de¬ 
vise is of copyhoief lands, and the trustees are to hold until 
the soil arrives at twenty-one years of age, and, when he 
attains that age, tlie lands are tO be transferred to him; that 
is, he is to have the occupation, to which he would be en¬ 
titled by operation of law, as the eldest son, if no W'ill had 
been made. This is the most reasonable construction to 
be put upon this will, because if the devise conveyed the 
legal cslato to the ti ustees, the estate in that short period 
of lime might be burlhened with the admission ot all the 
trustees, and, when the son came of age, be further bur- 
theiied by the expence ol’ his own admission. The trustees, 
it is true, were vested with the enjoyment ol the estate 
during tlie minority of llic son, but in the mean lime the 
legal estate was in him notwithstanding the will, and he 
would have taken by descent. That, I think, is clearly 
proved by the cases which have been referred to in the 
argument for the plaintiff, and more particularly by those 
mentioned in Fearne^s Bssay on Contingent Remainders, 401. 
These trustees tor>k only an interest in the term, but the 
legal estate remained in the son. Suppose the trustees took 
a legal estate, still, according to the autliorilies referred to 
by iny Brother they would only take so much of a 

legal estate as was necessary to effect their trust. Here the 
trust was at an end the moment the son came to the age of 
twenty-one; and therefore when''that period arrived, the 
estate devested, and went directly to him. But assuming 
that the trustees took an estate of inherilauce, which 1 think 
tliey did not, and admitting that the possession of the cestui 
que trust if to be considered the possession of the trustees, 
and consequently that the statute of Limitations would not 
operate, however long the cestui que trust might hold the 
estate, so as to bur the right of entry by the trustees, still 
il appears to me, that the right of ciitiy by the trustccit 
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1823. would, in this case, be gone, because the moment this young 
man became twenty-one, he was himself admitted. He 
Player asserted his claim to the legal estate, and no longer held as 
Nicholls. cestui que trust, but exercised an adverse claim to the con¬ 
tinuance of the trust, and from that moment the statute of 
Limitations operated so as to take away the right of entry 
« from the trustees. Now, although a trustee in equity has 
a right to the estate of which he is trustee, yet it must be 
such a right as that he is entitled to assert it by entry. If 
the right of entry is gone, he cannot set up an equitable 
estate to defeat a legal vested estate. Here the right of 
entry was gone from the period which has elapsed from the 
year 1793 until the bringing of this action. l^j>on these 
grounds, 1 am of opinion that the lessor of the plaiiittlf is 
entitled to Judgment. 

Bay LEY, J., added, that there were other words in the 
will which clearly shewed that the testator never meant the 
trustees to take the fee, namely, “ but in case he (7’. G. 
Player) should die before he attains to the age of twenty- 
one years, then 1 give to riiy cousin H'iUiam Player^ his 
heirs and assigns, all my fieehold and copyhold lands,” See. 


Poslea to the plaintiif. 
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Lingard and another, Assignees of Fry, a Bankrupt, 

V. Messiter. 


1 

ROVER for certain machinery and goods, tlie property where ajudg- 

of the bankrupt. Plea, Not Guilty, and issue thereon. p,Jrc.i,ased'*by 

At the trial, before Richardson, 3., at the Somersetshire bill of sale 

' _ , from the she- 

Jjcnt Assizes, 18!22, the case proved in evidence was this:— riff certain 
In the year 1815, the bankrupt, a manufacturing clothier seized" in^We- 
in Somersttshire, being in difficulties, and indebted to the j 
defendant, a banker at Frame, gave him two warrants of debtor, and 

. » • I marking 

attorney, to secure 1000/., upon which, in September in that ti,e same with 

year, judgments were entered up by the defendant, and the I*?® 

bankrupt’s machinery taken in execution thereon. The lowed the 

* _ . debtor to re- 

sheriff kept possession till the 27th of October following, tain posses- 

when the defendant took the goods by a bill of sale, to agreeing"to**** 

which the sheriff and the bankrupt were both parties. On ^ 

the 2d of November following, the defendant granted to the and the latter 
1 r I t • r remained in 

bankrupt a lease of the machinery tor one year, at 10/. per possession until 

month, and the machinery then remained in the exclusive act"of bMk- 

possession of the bankrupt, the defendant’s initials N. M. ‘7* 

' , . Held, that as 

having been previously marked upon it. At the end of that the change of 
year a new agreement w'as made between the defendant not"^notori^st 
and the bankrupt, and indorsed upon the lease, for another ^‘gre^^entUhed 
year, upon the same terms, except that the bankrupt was to to recover the 

. , property in 

be at liberty to repurchase the machinery at 40/. per trover, under 
inonlh. Under this second lease the bankrupt remained in 
the sole and undisputed possession of the machinery down 


to the time of bis conmiittiug an act of bankruptcy, by 
absconding in September 1818; in November following the 
defendant seized and sold the niachinery, and in September 
1811), a docket was struck against the bankrupt, and he 
was subsequently declared a bankrupt. The title of 
the plainlifis to sue as assignees being piove‘d; the only 
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1823, question left to the Jury was, whether at the time the act of 
bankruptcy was committed, the goods w'ere in the posses- 
Liwgard aiQji gf jjjg bankrupt, as reputed owner, within the meaning 
Messiter. of the statute 21 Jac, 1. c. IQ- »• H ; aud being of opiuion 
that the reputed ownership was never in fact out of Uic 
bankrupt, they, under the learned J udge’s direction, found 
a verdict for the plaintiffs. 

Gasehe, in Easter Term last, having obtained a rule to 
ahew' cause why that verdict should not be set aside, anti 
a new trial had, 

Selt^yn now shewed cause. There is no ground for dis¬ 
turbing this verdict, whicii is fully supported both by the 
facts of the case and by the bankiiipt laws. J'hc bankrupt 
was the original owner, and it was notorious to ail the world 
that he was so ; that gives the plaiuliffs a prinia facie title to 
the goods, and if any circumstances have subsequently oc¬ 
curred, which have notoriously changed the ow'iiership, and 
vested it in tiie defendant, it was his duty, and a necessary 
part of his case, to have produced evidence to that effect. 
l.lie fact of the defendant’s initials liaving been stamped on 
the machinery at the time of the first ieui^o to the bankrupt, 
makes no difference as to the question of notoriety, because 
of itself it proves nothing, unless it was notorious. It has 
been decided, in a case very similar to the present, that such 
an act is not sufficient evidence of notoriety to change the 
ownership, where the possession still continues in the bank¬ 
rupt, Kmznies v. Uorsfail (u), and upon this plain principle, 
that though the initials tniglil speak a language intelligible 
to the parties tlieinselvcs, it was to all the rest of mankind 
perfectly uninteliigibie, apd therefore carried ho degree of 
notoriety with it. The case of Thackthwaile v. Cock {h) 
did not turn upon the merits, but upon the custom of the 
trade. Undoubtedly the custom of a trade may sometimes 
In) .7 II. Si (b) Taunt. 41*7. 
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have an effect upon questkma of this nature, but Aen it 
must, as Mantfield, C. J. expressed himself in that case, 
be clearly proved,, and must be. such a custom that 
persons dealing with the traders may see and know that the 
goods may possibly not be the property of the poiaessor.” 
Here both these qualifications are wanting, for there was 
no custom proved at the trial, and if there bad been, it 
would not be such a custom as would enable the world to 
sec and know that the possessor was not in fact the ovrner 
of the machinery. Again, the execution levied on the ma¬ 
chinery by the defendant in the year 1815, can have no 
weight ill the case; for, supposing the sale by the sheriff' to 
have been a matter sufficiently notorious as to the change of 
property, still there was a subsequent restoration of the 
goods to the bankrupt, and possession by him, so notorious 
as to do away the conclusion to be drawn from the fact of a 
sale, and to lead the world to believe that the bankrupt had 
re-acquired the entire property in the machinery. In Hrysou 
V. W^lie (a), and lAngham v. Biggs (5), this point was very 
fully considered, and tht>se cases must govern the present. 
He also cited Horne v. Baker(c), and Muller v. Moss{d). 

Crusdee, in support of the rule, submitted, that as the 
question raised upon the fact of the bankrupt’s possession was 
a matter of surprise on the defendant at the trial, and as the 
verdict seemed evidently to have been against the weight of 
evidence on that point, the Court would think tiie subject 
deserved a more deliberate inquiry, and would give the de¬ 
fendant Uie benefit of a new trial on payment of costs. Iii- 
depeiideiilly, liowever, of this ground, he contended, on the 
authority of Kidd v. Rawlimon(e)t that the sale by the 
sheriff to the defendant, accompained by the fact of the 
machinery being marked with the initials of the latter, was 
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sufficient evidence of property, and of notoriety, to dis¬ 
tinguish this from the other cases cited, and entitle the de- 
foadant to a nen' trial. 

Per Curiam ,—We are not at liberty to disturb thisvcrdict. 
The question left to the Jury was, whether the possession 
of the machinery continued in the bankrupt as reputed owner 
down to the time of his bankruptcy, and they found in the 
affirmative; and it seems to us that the facts proved in evi¬ 
dence warranted that conclusion. This being machinery used 
in the business of a w'orking manufacturer, possession cer¬ 
tainly does not necessarily imply ownership, because the 
articles in question are such as may be Jiircd from time to 
time for the purposes of trade; but if a man be provt'd to 
have been once the owner of such property, and he is allow¬ 
ed to continue in possession, the ownership must fairly be 
presumed to continue, unless there is something to .^hew 
that tire change of ownership had notoriously ceased. If 
an execution is sent in against the goods of a judgineut 
debtor, and there is a sale by the sheriff, and ihevt'iidce 
tliinks proper to allow the debtor to remain in possession, 
it is his duty to take care to make it notorious that the old 
ownership has ceased, though the possession remains un¬ 
changed. In such a case the notoriety of the change rvil! 
protect the property against the operation of the statute of 
Jamp; but if the vendee suffers the possession to remain 
the same without making the change of ownership notori¬ 
ous, the reputed ownership will continue as before, and the 
statute will attach. The fact of a sale, not generally know n, 
will not vary the question as to who has the reputed owner¬ 
ship. According to the case of Lingham v. Biggs, the 
words order and disposition” are synonymous witli ** re¬ 
puted ownershipand if the reputed ownership continues 
down to the time of the bankruptcy, the bankrupt is 
to be considered the ow ner. Whether there be a reputed 
ownership or not, may be a question of fact for the Jury, 
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and, generally speaking, it is; but if an original ownersliip 
be proved, and also a possession in the bankrupt down to 

the time of his bankruptcy, there will be no question for 

• • 

the Jury as to the ownersliip. A defendant who is to con* 
tend that ownership does not result from a continuance in 
possession, must not only shew an actual change of owner- 
sliip, but also that the ownership is notoriously changed. 
Here there was no evidence of notoriety, and therefore the 
question was properly left to the Jury, and we think the 
verdict ought not to be disturbed, it is suggested that this 
was not the point intended to be tried, and therefore that 
the defendant w as surprised by the evidence upon the ques¬ 
tion of possession; but there is no affidavit in support 
tliat ground for a new trial, and we must presume that the 
defendant w'as prepared to meet every part of the case. 

Rule discharged. 


Riddell r. Leeder and Pulham. 

^ PECl ATj assumpsit upon au agreement for purchase 
and sale of one-sixteeuth share of a vessel called die Venus. 
At the trial before Richardson^ J., at tlie last Summer As¬ 
sizes for the county of Suffolkf the plaintiff had a verdict, 
with 466/. damages, subject to the opinion of the Court 
upon the following case:— 

The plaintiff being the owner of one-sixteenth share of 
a certaiu brig, belonging to the port of Woodbridge, then 
lying in the river Orwell, out of the port of WoodbridgCf 
entered into an agreement with the defendants in these 
terms Agreement made this Qth of January, 18l6, be¬ 
tween Robert JLeeder, of Woodbridge, merchant, and James 
Pulham, of the same place, gentleman, of the one part; 
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^d\dHkur Biddeilf of Playford, farmer, of the other part. 
TTie isaid Arthur Biddell doth hereby agree to sell, and the 
said Robert Leeder and James Pulham do hereby agree to 
buy, one-sixteenth part or share of all that brig or vessel 
called ihe.Penus, of die burthen of 14G tons or thereabouts, 
and also one-^sixteenth part or share of all and singular the 
anchors, cables, ropes, masts, sails, yards, bonis, oars, arms, 
mninunition, apparel, and furniture whatsoever, to the said 
brig or vessel belonging, or in any wise appertaining; which 
brig or vessel is now lying in the liver OfweU, and belongs 
to the port of Woodbridget whereof John Thompson is or 
was mastei-; for the price or sum of So/., to be paid by 
the joint note of hand of the said Robert heeder and James 
Pulham to the said Artliur Biddell this day twelve months, 
with lawful interest thereon. In consideration of wliicli 
said sale, the said Robert J^eeder and James Pulham do 
hereby agree to guarantee and exonerate the said Arthur 
Biddell from the payment of every bill, and every sort of 
expence, that the said Arthur Biddell is now liable to pay, 
or may hereafter bcrjiable to pay, for or on account of his 
said sixteenth part or share of and in the said brig or vessel, 
save and except the expences already incurred for putting 
the said brig or vessel into the commons, and detaining her 
ill the said river Orwell^ which expences are to be jointly 
paid by the said Arthur Biddell and Robert Leeder to the 
said James Pulham^ And for the consideration aforesaid 
the said Arthur Biddell doth agree to convey, at the ex¬ 
pence of the said Robert Leeder and James Pulham^ to the 
said Robert Leeder or James Pulham tlie said sixteenth part 
or share of and in the said brig or vessel, and of and in her 
anchors, cables, ropes, masts, sails, yards, boats, oars, ap» 
parel, and fumiture, when he the said Arthur Biddell shall 
be thereunto requested, according to the rules and regula* 
tiofis required by law for the transfer of shares of and in 
ships or vessels, which rules and regulations the said Robert 
Leeder and James Pulham do and each of them doth agree 
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to abide by and conform to, as soon as the said transfer shaH 
be made to them or either of them by the said Arthur Bid* 
deil; and the said Arthur Biddeli doth agree that the said B*®®®*^** 
Robert Speeder and James Pulham shall have the eamings Lee»««. 
of the said vessel according to the said sixteentii shares up 
to the day of tlie date hereof. In witness w'hereof, &c.’* 

Signed and witnessed. Some time in the month of February 
following, the plaintiff executed a bill of sale to llie de¬ 
fendant Pulham only, wdneh was accepted by him. On the 
trial, the plaintiff proved a notice to the defendants to pro¬ 
duce the bill of sale, which was not prodticed. No parol 
evidence was given to shew whether the certificate of re¬ 
gistry w'as recited in tlie bill of sale, or not. If the Court 
are of opinion that die agreement was void because the cer¬ 
tificate of r^istry was not recited in it, judgment of non¬ 
suit is to be entered; otherwise the verdict is to stand, 

Ji. C. Robinson for the plaintiff. The question for the 
opinion of the Court depends upon the construction of 
2(JGVo.3. c. GO. s. 17, and 34 Geo. 3. c,(jG8. s. 14, the latter 
of which recites, and has for its object to ex|>Iain and amend 
the former, Hy 2(i Geo. 3, it is enacted, that in every trans¬ 
fer of a vessel, “ the certificate of the registry shall be truly 
and accurately recited in die bill or other instrument of sale 
dioieof, and tiiat otherwise such bill of sale shall be utterly 
null and void to all intents and purposes.** The 34 Geo. 3, 
dechu-cs, “ that no transfer, contract, or agreement for 
transfer of property in any vessel, made or intaided to be 
made, shall be valid or effectual for any purpose whatsoever, 
either in law or equity, unless such transfer, &c. shall be 
made by bill of sale, or instrumi^t in writing, containing 
such recital as prescribed by the said recited act,’' The 
only object which the X^egialature could reasonably have in 
view in passing these acts, was, that every bill of sale 
should contain the certificate of registry, and the Court will, 
if possible, give effect to that object. This may easily be 
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done by inserting the particle ** so” in the second clause 
before the words ** made or intended to be made,” and then 
the enactment will at once express that which it evidently 
means, that agreements “ so made,” that is, made by hUl of sale, 
shall recite the certificate. It never could be intended that a 
mere executory agreement such as the present, made betw'cen 
private individuals, should recite the certificate, because it 
has no connection with the public and essential part of the 

* ** a • 

transaction. Upon this principle gll articles of partnership 
might be held void, or would at least be rendered perfectly 
unintelligible. But even admitting that the agreement was 
not valid in law, still was not the plaintifif compellable to 
execute the bill of sale ? And, whether compellable or not, 
still having executed, and the defendant having accepted it, 
is not the latter bound to pay the purchase money ? None 
of the cases on this subject militate against this propo¬ 
sition. This case is distinguishable from hrezvster v. 
Clarke {a), because there the instrument expressly pur¬ 
ported to be a bill of sale, but not being in compliance 
with the provisionsiaf the statute, it w'as held void. Here 
the instrument is merely executory, and the parties at the 
time do not affect to give it the chara^er cf a bill of sale. 
The Court will look at all the instruments as so many parts 
of a whole, and will take them together as making up one 
conveyance. This principle is laid dowm wdth reference to 
leases in the case of Ferrers v. Fermorijb), and seems to 
apply quite as forcibly to these instruments. It is true that 
when the bill of sale w'as executed, the defendant, by rela¬ 
tion back, became entitled to the ship’s earnings from the 
date of the agreement; but surely the bill of sale may be 
void without Uie prior agreement being void also. The 
agreement per se was not an instrument of conveyance, 
and it is cdearly to instjxunents of conveyance cmly that these 

(a) S Meiiv. 75. See Metlaer v. v. Lechmere, IS Ves. 58&; and 
Gilk$pie, 11 Ves. 625. 642. Speldt Thompson v. Smith, i Made], 399. 

{b) Cro. Jac. e-iS, 
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statutes are meant to apply. The case of Kerrison v. 
Co/e (a) is an express authority for this position, where the 
whole Court were of opinion that the 26 Geo, 3. applied 
onjy to so much of the instrument as related to the convey¬ 
ance of the property in ships. The position is also sup¬ 
ported by the case of Ex parte Yallop{b), where the Lord 
Chancellor, in emphatic terms, declares the policy of both 
the statutes to be confined to such instruments as actually 
pass the ploperty. But there is an important variation in 
the language of the latter from that of the former statute. 
In the first, the bill of sale is declared to be ** utterly null 
and voidin the second, the transfer is said to be ** not 
valid or effectual.” It is no where declared that it shall be 
void; nor even if it were so stated, would the Court, under 
these circumstances, construe tliat word strictly; they would 
adopt the rule of construction which has governed the Court 
in considering questions upon the statute relating to appren¬ 
tices (c), and would take it to mean voidable, and not abso¬ 
lutely and in tlfe first instance void. If the agreement were 
not followed by any actual deed of con|gyance, it would in 
this view of the case be voidable; but here there is an in¬ 
strument of cotiveyancc following the agreement. Upon 
this principle, and considering that the Court has authority 
to put a liberal construction upon these acts of parliament 
in favour of tlic real justice of the case, the plaintiff is 
clearly entitled to judgment Hu cited Stradling v. ilfor- 
gan{d). 



Bispeli., 


tj. 

Leedeu, 


Dover, for the defendants. It seems to be admitted on 
the other side, that if the agreem^t was such as gave an 
immediate interest in the vessel ^ the defendant, it w'ns 
within the operation of the statute, and void. Now it is 
perfectly plain from the language of this iustrurdbnt, that 

(«) 8 Ewt, 231. 

(A) lo Vcs. <30. 

VOL. II. 


K K 


(e) 5 Eliz. c. 4. 

(d) Plowd. Hep. 1V9. 
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it does pass an immediate interest in the vessel. The words 
are, doth hereby agree to sell.” These are words of ac¬ 
tual and present sale; there is a certain specified sum of 
money to be paid in consideration of'that sale, and though 
made payable at a future date, it is to carry interest from 
the day of the date of the agreement. Tlie defendants are 
to receive all the byegoiie earnings of the vessel, and they 
are to defray all the byegone expences incurred; in short, 
no instrument can contain more decisive character! of actual 
and immediate transfer of interest and property in the thing 
sold and bought. But the facts of the case are quite de¬ 
cisive. The plaintiff, at the trial, proved a notice to the 
defendants to produce the bill of sale. It was not however 
produced, nor did the plaintiff bring forw'ard any other evi- 
<leiice to shew that its contents were such as the law re¬ 
quired. In the absence of such evidence, how could the 
Jury presume then, or how can the Court presume now, 
that it did contain the necessary recital ? Under such cir¬ 
cumstances the onus probandi lay upon the plaintiff; such 
evidence was neces|ary to the support of his case, and he 
was bound to produce it. Cooper v. Gibbons (a). The 
case of Kerrison v. Cole is, if properly considered, an au¬ 
thority strongly against the plaintiff. A portion of the in¬ 
strument in that case was held not to be within the avoiding 
operation of the statute; but that was upon the ground 
that it was an independent and collateral covenant. But 
can it be said that the agreement in this case is an indepen- 
flcnt and collateral covenant distinct from the bill of sale ? 
Certainly not; it is a pait of it, and dependent upon it; 
and therefore if the bill of sale is void, the agreement, as 
a matter of necessary coiisequence, is void also. There can 
be no doubt that a bill of sale, which does not recite the 
certificate of registry, is void; the statutes expressly declare 
it so; and Kerrison v. Cole is a decision in point. The 
bill of sale here must be taken to be deficient in this requi- 

(ft) 3 Camp, 363. 
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site, and is therefore void; and as the agreement is de¬ 
pendent upon it, that is void also. 


The Court stopt him, and proceeded to give judgment. 


6)b 




r. 

Lgeuek. 


Bayley, J.—The object of the legislature in passing 
the Register Acts is perfectly plain, namely, that it should 
he notorious who had the interest, the actual legal interest, 
and who had any thing f^iiatcver to do witii the ow nership 
of British ships from time to time, and that there should 
be no secret transfer of that species of property from one 
hand to another. Tlie (20 Geo. 3. c. OO. first provided that 
the certificate of registry should be recited in every bill of 
sale. It was then suggested, that, in consequence of tlie 
terms in wliich that statute was w'orded, vessels miglit be 
transferred without any bill of sale or written instrument 
of any kind; and in order to prevent that mischief, and to 
set at rest all doubts upon the subject, the 34 Geo. 3. c. GS. 
was passed, which imposed the same requisite upon all con¬ 
tracts and agreements foj^, the transfer of vessels. The lan¬ 
guage of this last statute appears to me sulViciently ample to 
include every species of agreement for the sale or transfer 
of a vessel, and sufhciciitiy plain to supersede all doubt or 
dilFu ulty in its construction. It is argued that the present 
case is not within this statute, because it does not declare that 
an agjecmenfi which does I’.ol recite the costificate, shall be 
void. The word voiif is certainly not in the statute; but 
It docs dtrclare such an agreement to be not talid or effeetMul 
either in law or equity; and I confess that 1 am unable to 
.sec any distinction between tlie tvwo expressions. I think 
that an instrument which is not valid in law or equity’' is 
“ void to all intents and purposes.” Tt W'oukl be quite in- 
cousi.sleiit with any sound rule of construction for us to in¬ 
sert into the second statute the word “ so,” especially as the 
eifect of that insertion would be to defeat the olyect wiiich 
the legislature had iti view’, namely, to extend the law to 

K K 
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every s{>ecies of contract for tlie transfer of v€«seU. It is 
very important to the furdierance of that object, Aat it 
should be made notorious who has .not only the legal, but 
also the equitable interest in the ship; who fits her out; 
who appoints the captain; and who is entitled to her earn¬ 
ings. Such an agreement as the present, if held to be valid, 
would tend to keep the public in ignorance on all those 
points, and would have a prejudicial effect upon the public 
interest. If it be necessary, in order to bring an agreement 
within the operation of this statute, that it should convey a 
present interest, this agreement certainly possesses that cha¬ 
racter. The purchase money bears interest from tlie date 
of the agreement, and is therefore the same as a sum im¬ 
mediately paid dowu ; tlie consideration of the agreement is 
a selling and buying; it alludes, in direct terms, to an actual 
transfer, by speaking of it as ** the said sale ;** it includes 
a guaranty to the seller against past and future expences on 
account of the ship, and imposes those expences on the 
purchasers, to whom it also secures the past and future 
earnings. It is, in my opinion, iq^ every sense of the word, 
an agreement for the sale of the ship within the meaning of 
the statutes, and therefore, as it does not recite the certifi¬ 
cate of registry, I am perfectly satisfied that it w void to all 
intents and purposes. I think, therefore, that Judgment of 
nonsuit must be entered in lliis case. 


Holkoyd, J.—I am of the same opinion. The agree¬ 
ment seems to me to be clearly void for not reciting the 
certificate of the .ship’s register. The object of these sta¬ 
tutes was to obtain a full disclosure of all the parties in any 
way beneficially interested in the vessel, and we are bound 
to consti'ue them so as give that object effect. Such aii 
agreement as the present, construed in any other way, would 
completely defeat the object in view, because it would 
operate as an immediate transfer of the property in the ship 
from the owner to otlier parties^ withrnit notifying or dia- 



SASTKR TERM, FOURTH GEO. IV. 

closing who those parties were. This instrument plainly 
shews, that it is an agreement for an immediate and actual 
sale, and it has been decided both with respect to instru¬ 
ments of this nature, and with respect to leases also, that 
such an agreement is in law a sale. 

Best, J.—I am of the same opinion, though I acknow¬ 
ledge that 1 have had considerable difficulty in bringing my 
mind to that conclusion. It appears to me, tliat this is not 
a very honest defence to the plaintiff’s demand, but the in¬ 
terests of individuals must occasionally be sacrificed to wiiat 
is considered public policy. Whether public policy is really 
advanced by these enactments it is no part of our province 
to inquire; we are to interpret the meaning, not discuss the 
wisdom of the law. 1 think it quite clear that these sta¬ 
tutes were intended to include all contracts for the transfer 
of vessels, immediate and future, and therefore 1 consider 
this contract as coming fully witliin their operation. 1 think 
no part of the contract is “ valid cither in law or equity.” 
The bill of sale is admitted to be void, and where the prin¬ 
cipal contract fails, all the subordinate covenants must fail 
with it. That is a plain and w'ell-kuown principle, and is 
founded no less in common sense than in sound law. We 
may lament the effect produced by the administration of 
the law in particular cases, but we cannot suffer our regret 
to interfere vi^th our duty, or to lead us from the strict ap¬ 
plication of the law as declared by the legislature. 



Judgment for the defendants. 
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Bodenham r. Peitciiari), Widow. 


Testator in 

after de- 
^ isU!" to Ills 
vide tor life 
till* mansion in 
viliieh he then 
hied, viirh ail 
tile htiilduii’s 
and lands 
tlieiTHiitij he- 
hmt'irijr, as 
tan ei'joveil 
by linn, with 
all the apjmr- 
tenanccs, dc- 
vi.ed as fol¬ 
lows “ And 


TThOV^ER for limber trees. Plea, Not Guilty. At the 
trial before Park, J., at the Herefordshire Lent Assizes, 
1821, the plaintiff had a verdict for the damages laid iu the 
declaration, subject to the opinion of the Court, upon the 
following case:— 

The plaintiff is devisee under the will of the late John 
Pritchard, of Doh/vellin, in the county of Radnor, Esq., 
and the defendant is his widow. By his will, dated lOth 
Heptemher, 1814, Pritchard devised as follows:—“1 
give and devise ail and every part of my real estiites of 


frmnnmi after which 1 shall die posscsscd, of evcry nature and kind what- 
ihen I give socvcr and wheresoever thereunto belonging, with all and 


and devisi; all 
mv Mild iiiau- 


every their appurtenances, unto Francis Bodenham, of, &c., 


sion callnd 
1). u'iHi all Ihc 
huUdii)!:^s and 
land.s llii r(iin(i> 
litloi'f'fnf:, as 


gentleman, and Charles Meredith, of, Stc., attorncy-at-law, 
to hold to them, their heirs and assigns, to and for the several 
uses, intents, and purposes liereinafter limited, expressed, 


now fujinicd i,ij declared, of and concerning the same, to the intent and 

Itie, u tili all tht . , 

apjiurirnnnccs, purposc that the said F. B. and C, M. do permit anti suffer 
s'm Flizaheih Pritchard, to have, hold, and enjoy all 

Ins l.cii.s mid sjingular my mansion house iu which I now live, called 


evi;r.” Testa¬ 
tor had pur¬ 
chased file 
estate called 
D. iu 177':', 
and ill I79ii 
purchased an 
adjoining eo- 
taiL called (/. 
JJ., and in 
till) jears af¬ 
terwards took 
several closes, 
luiuiiiig the 


Doh/veUirt, in the several parishes of, 8cc., with the build¬ 
ings and lands thereunto belonging, as now enjoyed by me, 
with all the appurtenances, for and during the term of her 
natural life, and from and after her decease, then 1 give and 
devise all my said mansion house, called UolyveUin, with 
all the buildings and lands thereunto belonging, as now en¬ 
joyed by me, with all the appurtenances, unto my godson 
John Shearwood Bodenham (the plaintiff), son of, &c., and 


latter mto his ^ 

own occiipalion, and, tiftcr removing ine fences, continued to occupy the s.nmc until the 
time of Ills death; additional closes having, in the interim, been alwajs known by 
111 *'name of the “/><' meadowsHeld, that under the devise the additional closes 
pwksed lu tlie gudsun. 
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his heirs and assigns for ever; and as to all the rest of my 1823. 
real estates, of which I may die possessed, I give and de- 
vise the same, and every part thereof, unto niy said wife 
JB. P.| her heirs and assigns forevei*J she my said wife pay- Pritciiard. 
iug and discharging all the several annuities or yearly rent 
charges out of the same; and also she, my said wife, pay¬ 
ing and discharging all the several legacies hereinafter men¬ 
tioned out of the said estates, if my personal estate should 
prove insuflicient.” The testator died 'm Septembery \H\A, 
and the defendant as tenant fcfr life became possessed of the 
premises devised to her as above stated, and is still in pos¬ 
session. The testator purchased the Dolt/vclUn estate in 
1772, which he occupied to the time of his death, and in 
1792 he purchased the Upper If all estate close adjoining, 
and about two years afterwards he took several pieces of 
land called Doli/vellin Meadow, Lower DoljpL'ellin Mea¬ 
dow, The Ox Pasture, and The Red Wood, all of which 
had formed part of the Upper Hall Farm, into his own pos¬ 
session, and continued to occupy them w'ith the Dol^ve/lin 
estate to the time of his death. The fences between lh<; 

HolyvelUn estate and the Upper Hall estate w'ere removed, 
but there never was nor is now any fence between the for¬ 
mer and the Red Wood. The rest of the Upper Hall Farm 
was let or leased to other tenants to the time of the testator’s 
death. The estate so occupied by the testator was called 
Doltfvellin,Y after the addition of the part of the Upper 
Hall Farm, the same as before; and a witness for the de¬ 
fendant, who had known the premises fifty years, stated at 
the trial, that he never understood Do/j/vellin as compre¬ 
hending more lately than it had done originally. The mea¬ 
dows were called D(^t/vellin Meadows when they bclong|d 
to the Upper Hall estate, and they are so called to tins 
time. Since the testator’s death the defendant has cut down 
and converted a quantity of timber grqi^ving partly on the 
old Hol^vellin estate, and partly on the several pieces men¬ 
tioned, as having been originally part oi the Upper llall 
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1823. estate, and.occupied since 1792 by the testator as described. 

The question for the opinion of the Court is, whether, 
under the devise to the plaintiff, the pieces of land so taken 
Pritchard, from the Upper Hall estate passed to him or not; if the 
Court shall be of opinion that they did pass to him, a ver¬ 
dict to be entered for the amount of all the timber felled; 
otherwise a verdict to be entered for the amount of the 
timber felled on the old Dolpvellin estate only. 

Puller, for the plaintiff, contended, that under this devise 
both the Dolyvellin estate and the part of the Upper Hall 
estate, occupied with it, had passed to the plaintiff as re¬ 
versioner ill fee, and consequently, as the defendant was only 
tenant for life, the former v^as entitled to maintain trover 
against her for all the timber she had cut upon cither of the 
estates. Tlie devise w as of ** all my said mansion house 
called Dolpxellin, w ith all the buildings and lands thereunto 
belonging, as now enjoyed by vie, w ith all the appurtenances,” 
The Dolyveltiu estate and the part of the Upper Hall estate 
were then enjoyed by the testator as a whole, and therefore 
it was clear from tlie wonls “ as now enjoyed by me,” and 
their connection, that he meant to describe the pieces lately 
added to DolyvelUn, as “ thereunto belonging/' and as “ ap¬ 
purtenances” thereto. This was the natural meaning of the 
words, and the only reasonable construction of the sentence, 
and upon this view' of the case the plaintiff wajf entitled to 
a verdict for the whole amount claimed. 

Campbell, for the defendant. It seems manifest from the 
language of this will that none of the lands belonging to 
the Upper Hall estate were intended'to pass to the plaintiff, 
Irot only those which originally and exclusively belonged to 
the mansiod house of DolyvelUn. I'lie devise is of “ my 
mansion house called DolyvelUn, with the land thereunto 
belonging and it is clear therefore that the testator intended 
to confine the bequest to that mansion house and its oiigiual 
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appurtenances, and not to include lands wUichmever did ^855^ 
belong or anpertain to it. The rule of construction in such 

o Jr* KoOKMHABC 

cases is, that where tliere is property to satisfy the strict «, 
terms of the devise, the Court will not seek to extend their ^*^*'*'®**‘^*‘“» 
operation by giving them a more liberal interpretation. In 
this case the lands originally belonging to the DolyvetlUn 
mansion house, were perfectly adequate to satisfy the words 
of the devise, and therefore the Court will not give a larger 
sense to the words, and a more extended des^ to the tes* 
tator. What is the fair meaning of the words as now 
enjoyed by me,” except as now, or as always, enjoyed by 
me as the DoiyvelUn estate'? The lands belonging to the 
Upper Hall estate never were so enjoyed ; they were indeed 
occupied by the testator, but that occupation could not 
change their name, their identity, or their relative situation 
and character; and if the word enjoyed” is to be extended 
to these lands, it might also be extended to every acre of 
land the testator possessed. Then does the word “ appur¬ 
tenances” assist the argument on the other side? Cer¬ 
tainly not; it can refer only to the lands which had been 
always known and enjoyed (H the DolpTciliu estate^ and 
cannot extend the devise beyond the plain and strict sense 
of the words. But then it is said that the testator oc¬ 
cupied this portion of the newjy-purcha^ed estate wiUi 
the old Dolpvelhn estate, and removed certain fences which 
had previous]^ separated the one from the other. These 
facts are certainly found in tiie case, but what is their 
eft'ect ? Merely to shew Uiat the testator did intend to unite 
the two estates for the purposes of his own occupatioii, but 
not at all that he intended to annex the one to^be other, in 
order to constitute one Aitate. Upon the whole, therefore,,^ 

as there is land to satisfy the devise without including these 
■* ^ 
iields, the Court will adopt tlie plainest mode of construc¬ 
tion, and will not extend the devise to any more than is evi- 
ikiitly comprehended by the terms, namely, the original 
JOolpvelUn estate. 
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Pullerj in reply, was stopt by the Court. 

Bayley, J. —agree, that in constraing a will, the inten¬ 
tion of the testator must appear clear and indubitable, before 
we can give a particular and extended effect to words of 
doubtful or ambiguous import, and I think that rule pre¬ 
sents no difficulty in the present case, for I am of opinion, 
that the testator’s intention was clearly to devise to his god¬ 
son all the land that he enjoyed at the lime when he made 
his will. The case finds, that the testator was the owner 
of both estates, having many years lived on Dolt/vellifi, 
and having in 1792 purchased Upper Hall, The latter 
adjoined the former, and shortly after this purchase Uie 
testator removed the fences which had separated the two, 
took this portion of the Upper Hall into his own occupation, 
and continued to occupy it with, and as part of, Dolyveiiiff, 
up to the time of his death, a period of more than 20 years. 
During this occupation he made the devise in question, and 
what is the fair, plain, rational sense of the words he has 
adopted f He devises “ the Dolyvellin mansion-house, with 
all the lands, &c. thereunto belonghg,*' If he had stopped 
there, I should have entertained some doubt whether he 
intended to include the Upper Hall fields, because " belong¬ 
ing’^ might perhaps be fairly construed to mean in point of 
law and title belonging. But he goes on and adds, ** as 
now enjoyed by me.” How was Dolyvellin eqjoyed by him ? 
In joint occupation, and in unity with the Upper Hall 
fields, as one undivided estate, and the only rational view of 
this devise is, that be intended to give to his godson as one 
estate, that which he had made so by his own act and deed, 
end which he had enjoyed as such for a term of 20 years. 
In this devise there are two media of demonstrating its 
meaning, the phrases ** thereunto belonging,” and ** as now 
enjoyed by me.” Both of these need not clearly include 
die land in dispute, either of them would be sufficient; 
but I think both do include it; that the htter explains and 
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illustrates the former, and thgt the meaning which results 
from both is, that the Uall fields do belong to Doly- 

rellittf because tliey were enjoyed mth it. For these reasons 
1 am of opinion, that these disputed closes were compre¬ 
hended in the devise to the plaintiff, and consequently that 
he is entitled to all the timber growing upon them, and 
a verdict must be entered for him for the full damages 
claimed. 

IIoLROYD, J.—I am of the same opinion. It is clear, 
that under this will, all the land which passed to the wife for 
life, will pass also at her death to llie plaintiff in fee, and I 
have no doubt that the Upper Hall closes were meant to be 
a part of that devise. They had been for many years oc¬ 
cupied and enjoyed with DolyvelHn, and therefore in com¬ 
mon parlance, and according to the general acceptation of 
the words, they belonged to it. 

Best, J.—I shall always hold, that no lands pass by a 
will, unless it appears upon the face of the will in express, 
precise, and unambiguous language, that it was the inten¬ 
tion of the testator they should puss; but there is no danger 
of infringing that rule in the present case, for the testator’s 
iiileutioii to pass all the lands, seems to me too clear to be 
doubted. All that is devised to the widows for life is clearly 
devised also to the plaintiff as reversioner in fee. The two 
estates were occupied and enjoyed together as one for many 
years, and upon wiiat principle can we divide and sever what 
the testator by such unequivocal acts, and for so long a 
period, has pronounced to be united ? The words ** as now 
enjoyed by me,” convey to my mind a direct and unquestion¬ 
able meaning, and in my opinion constitute as express a 
devise of the whole estate as words can possil>ly convey. 
Tl he words tliereunto belonging” are equally unambiguous, 
for these closes did in fact belong to DolyvelUUf and formed 
a part of it. The removal of the fences, the addition of 
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1823. the closes to the mansion, the joint occupation of both, 
are acts so unequivocal, that I see no room for any doubt 
BoowBAM point, and the adoption \>f the word “ now” is 

FancHARp. peculiarly striking, as shewing that ‘ the testator meant to 
devise Dolywllin, not in its oi^inal state, but in its new 
smd eidarged form of occupation* 

Judgment for the plaintiff. 


Doe, on the demise of Newby t’. Jackson. 


>f. enters into JKjECTMENT for the undivided third part of three 

^ith^B^^to sell parish of MiHonif in the county of 

land then in Cumberland, the demise being laid on the 1st of February, 
the possession a 

of the latter, 1816. At the trial before Bey/ey, J. at the OMtnwer As- 

tmnsrMd to sizes for Cumberland, 1819, the plaintiff was nonsuited, 

execute a con- -|yith liberty to move to set aside the nonsuit, and enter a 
veyance in . . 

case A. should verdict for the plaintiff, and upon the motion being made 
owner thereof, for » rule nisi for that purpose, the Court directed the facts 
to be stated for their opinion on a case. 

The premises, for an undivided third part of which this 
ejectment w^as brought, are three closes of land called Close, 
Mire, and Benridding, otherwise Bennett Ridding, llie 
two former are parts of a tenement called Upper Water 
Blean, situate within the parish of Millom, which tenement, 
as well as the close called Bennett Ridding, until the 
making of the deed after mentioned, had been from time 
immemorial within and parcel of the manor or lordship of 

termined B.'s tenaney ; Rhld, that the action was not maintainable. 

Where a feme sole* after marriage, was admitted tenant of a manor in the north of 
England, of certain premises to her and her heirs, as of her own tenant-right, according 
to the custom, am! aUbSnrmtds the lord, executed a coaveyanoe of the same premises to 
the husband infe^, and enfranchised tiiesame from all seignory rights to which they were 
previously liable. SmbU, that this conveyance afl'(>r the death of the husband, bad tiie 
ed'rct of giving the wiie an absolute cklate iu fer.&iniplc in the premises, dcscetidihle 
only iipou the heirs ex parte matern4. 


and could 
make a good 
title thereto, 
and agrees, 
that in tlie 
mean time B, 
shall remain 
in possession. 

A. afterwards 
brings eject¬ 
ment against 

B. to try the 
title, but not 
having de¬ 
manded pos¬ 
session, or 
otherwise de- 
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MillomfOnd castomary tenements descendible, and vHiich had 
descended from ancestor to heir, as of the hereditery light of 
the tenant, called tenant-right, and boldest of the loid of the 
maii6r for the time being, by right and services accordii^ 
to the custom. At a court fadden for the manor on the 
dth June, 1738, Ann, the wife of Joseph Hunterf formerly 
Ann Leece, spinster, was admitted to her and her heirs ac¬ 
cording to the custom, to the premises in question. By 
indenture of 2d February^ 1741, made between Andrew 
Hudleston, Esq. Richard Hudleston, and Edmond Gibson, 
of the 6rst part, Joseph Hunter, of the second part, and 
William Hudleston, of the third, reciting, that by an act 
passed in the last session of Parliament, intituled, ** An act 
for vesting certain manors, lands, and tenements of the said 
William Hudleston, in trustees, to be sold for the payment 
of his debts,” the several messuages, lands, and tenements, 
rents, fines, hcriots, boons, dues, duties, and services, and 
qther the premises thereinafter mentioned, to be purchased by 
the said Joseph Hunter, were, amongst other things, vested 
in the said A. H., R. H., and E. G., and their heirs in 
trust, to be sold for the several uses and purposes therein 
above and in the said act mentioned, and that the said Jo¬ 
seph Hunter stood possessed and seised to him and his heirs 
according to the custom of tenant-right, time out of mind 
used and observed within the manor of Millom, of and in 
one customary messuage or tenement at Cross House therehi 
particularly mentioned, and that Ann his wife was also pos¬ 
sessed and seised to her and her heirs according to the 


custom of tenant-right, time out of mind used and ob¬ 
served Avithin the said manor, of one other customary mes¬ 
suage or tenement called Upper Water JBlean, in the parish 
of Millom, and holden of the said William Hudleston, as 
parcel of his manor, by payment of the yearly customary 
rent of 6s. 4d. and other fines, &c. and also of one parcel of 
customary land called Bennett Ridding, also situate iu the 
parish of Millom, and holden of the said manor by payment 
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less. 

Dob 

9 , 

Jackion. 


of the customary rent of Bd. and also other the rents, 8cc.; 
and further reciting, that the said Joseph Hunter, for 
the sum of 90/. had contracted with the said trustees and 
William Hudleston, for the purchase of the freehold and 
seigniory as well of the said messuage and tenement of 
which he was himself seised, as also of the produce of tlie 
freehold and inheritance of the other messuage and tene¬ 
ment of which his wife was seised : It was witnessed by the 
indenture, that the trustees, with the consent of William 
Hudleston, in pursuance of the said contract, and in con¬ 
sideration of the said sum of 90/. did grant, bargain, sell, 
alien, enfeoff, and confirm unto Joseph Hunter, his ht^irs 
and assigns, all the said messuage or tenements and parrel of 
land then in the tenure of himself and his wife, as custom¬ 
ary tenants thereof, or his farmers or undertenants of the 
same, with their, and every of their appurtenances, and the 
freehold and inheritance thereof, and all commons. Sec. with 
all that their, and every of their estate, right, title, interest, 
possession, freehold, reversion, &c. of, in, or to the said 
premises above granted, and of, in, and to every {>art and 
parcel thereof, with the appurtenances, saving to the said 
William Hudleston, his heirs and assigns, lords of the said 
manor, as thereafter was particularly saved: To have and 
to hold the said messuages and tenements and parcel of 
land, except as thereinafter excepted, unto the said Joseph 
Hunter, his heirs and assigns, to the only proper use and 
behoof of the said Joseph Hunter, his heirs ami assigns for 
ever, in fee-fann, according to tiie course of common law, 
absolutely freed and discharged of and from all customary 
and other rents, tines, Sec. whatsoever, thereafter to become 
due and payable to the said William Hudleston, his heirs or 
assigns, lords of the said manor of Millom, or otherwise, 
yielding and paying therefore to the said William Hudleston, 
his heirs or assigns, the rent of one peppcr-coni, on the 
29th September yearly, if laAvfully demanded, and doing 
and performing suit of court at the several courts leet, courts 
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baron, and custoinar;y courts of the said William Hudleston, 
his heirs and assigns, to be holden for the said manori and 
saving out of the said grant unto the said William Htidkston, 
his heirs and assigns,* lords of the said manor, all mines of 
copper, lead, tin, iron, and coal, and all other mines and 
minerals whatsoever, not therein and thereby particularly 
granted and conveyed, then open, or at any time or timea 
tliereafter to be open or discovered, within the said thereby 
granted premises, or any part thereof, with full and free 
liberty to search for the same, as therein mentioned, saving 
also, excepting and reserving to the said William Hadleston, 
his heirs and assigns, lords of the said manor, all royalties, 
wreck of the sea, waifs, and also all that rent commonly called 
ffell or forest meall. There was a covenant in the deed from 
the trustees to Joseph Hunter^ his heirs and assigns, for 
quiet enjoyment by him and his heirs and assigns, a cove¬ 
nant against incumbrances from them or by their means, and 
a covenant for further assurance by them at any time within 
seven years. The deed then stated that William Hudleston 
ratified and confirmed the grant and conveyance of the saul 
tenements, and covenanted with Joseph Hunter^ his heirs 
and assigns, for quiet enjoyment, free from incumbrances by 
him or any person claiming the premises, and for further 
assurance. The deed lastly contained a power of attorney 
from the trustees to a person therein named, to give livery of 
seisin to Joseph Hunterf which was afterwards given, and a 
memorandum thereof indorsed upon the deed. Joseph 
Hunter died seised of such estate as he took under the said 
deed, if any, on the 27th Marche 1762, leaving his widow 
Ann him surviving, who died in tlie year ] 776, leaving two 
sous, of whom William Hunter was the elder, her sur¬ 
viving. The said William Hunter entered upon the pre¬ 
mises, but the precise time of his entry was not proved at 
the trial, and continued in possession until the 6th February, 
1800, w'hen he died in possession and in seisin thereof^ if 
the court shall be of opinion that his father had been seised, 
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1823. without leaving any issue, but having first, by bis last will 
afld testament in writing duly executed, devised the pre- 
mises in question to bis wife for life, and after her decease 
jACKSoir. to one WUliam Wylde in fee. Upon the death of William 
Hunter j his widow entered upon and enjoyed the premises 
until her death in 1815. William Wylde, the devisee named 
in thfe will, died in the life-time of the testator. At the 
time of ihfe death of William Hunter's widow', and also at 
the time of the demisO laid in the ejectment, the lessor of 
the plaintiff was one of the co-heirs at law ex parte patem2, 
bat not ex parte matema, of one undivided third part of the 
said tenements. *T'he defendant was put into possession of 
the premises by John Wylde, who w'as the eldest son of 
Wilham Wylde the devisee, and which szidJohn Wylde was 
also heir ex parte maternS to the late William Hunter. By 
agreement in writing entered into on the 3d May, 1819, 
being before the service of the declaration in ejectment in 
this cause, between the lessor of the plaintiff, of the one 
part, and the defendant of the other, the plaintiff agj eed to 
sell, and the defendant agreed to purchase, in case the said 
plaintiff should be found the owner thereof, the closes of 
land called Ben Ridding, Close Mire, Great Meadow, and 
Long Meadow, situate in the parish of Millom, in the 
county of Cumberland, late the property of William Hunter; 
and the plaintiff and defendant thereby respectively agreed, 
that the purchase-money for the same closes, or so many 
and such parts thereof as should be the property of the 
plaintiff, should be fixed and ascertained by two indifferent 
peiltons, one to be chosen by each party, and if such two 
persons should not agree, then the purchase-money to be 
fixed by a third, or indifferent person, to be chosen by the 
first two, and his valuation to be final and conclusive be¬ 
tween die parties. And the said James Jackson agreed to 
pay the purchase-moiiey for so much and such part (if any) 
of the above premises as the said John Newby could give 
a good and Sufficient title in the law to, at Christmas then 
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next, with interest for the same in the mean time, at the 
rate of 4/. 5.<f. per cent, per annum; and John Newhy 
agreed to grant, sell^ iijid convey the said closes, or such 
part thereof as lie could give a good and sufficient title in 
the law, to the said James Jackson, his heirs and assigns, or 
as he or they might appoint, upon payment, or sufficient 
security given for payment, of the purchase-money of the 
said premises, to be fixed and ascertained as aforesaid, the 
said James Jackson ** to have possession from the time of 
tlie date of the agreement.” ^'he premises mentioned in the 
declaration, one undivided third part ofcwhich is sought 
to be recovered in this action, are part of the premises 
mentioned in the abovt; agreement. At the time of entering* 
into the same, the defendant was in possession of the dis¬ 
puted premises, and remained in possession until and after 
the service of the declaration. No demand of possession of 
the premises sought to be recovered in tliis action, was ever 
made on the defendant, nor was any notice given to him 
to quit the same. The question for the opinion of the 
Court is, whether the lessor of the plaintiff is entitled to 
n cover. If the Court shall he of that opinion, a verdi t 
to be entered for the plaintiff, if not, then a nonsuit to be 
entered. 


1823. 


Due 

V. 

Jackson. 


'riic points raised in argument were, first, whetlier the 
agreerneiit set out in the case, having been executed since 
the demise laid in tlic declaration, and no demand of pos¬ 
session having been made, the lessor of the plaintiff could 
maintain ejectment; and second, whether, supposing him 
not out of Court on this ground, the lessor of the plain¬ 
tiff, being heir ex parte paterna, had a better right to tlie 
property than the defendant, who claimed as heir ex parte 
materna. 


Tindalf for the lessor of the plaintiff, contended, upon 
the first point, that the Court ought not to construe the 
agreement too strictly, but give it a liberal coustruction so 

VOL. H. 
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as to eflecl the obvious inlention of tlie parlies, which as 
no more than that tlie deleiubiut agreed to pm chase the 
land and pay a certain price, if it shoujti turn out that the 
l«ssor of the plaintitf could make a title to it, the defendant 
in the mean lime to retain possession. Under such circum¬ 
stances theie was no oilier mode of determining the ques¬ 
tion of title but by bringing an tyectment. 'riie Court 
must look to the sense in which tlie parties understood their 
own agreement, and not tie the plaintili' dou n to the or¬ 
dinary rules by which the action of ejectment was governed. 
IJeie the fact of l>jinging the ejectment was sudicient notice 
to the defendant, and there was no occasion to deinuiid posr 
session in any other manner. 'J'his case was distinguishable 
from Right v. Heard (a), because by the very terms of the 
agreement in this case, the defendant was only to retain 
possession, subject to the determination of the question of 
title. Having therefore only a conditional possession, the 
case was taken out of the general rule. Supposing the 
agreement could be considered as a release of the action, tlie 
Court could not, according to Doe v. Draper («), give effect 
to it for that purpose, lu that case the defendant pleaded 
a release from the lessor of the pluiiitiff, subsequent to the 
commencement of the action, but the Court said, they 
could not look to any act done by the lessor of the plaintiff^ 
but must consider Joh/i Doe as the real plaintiff. Admitting 
that the agreement could be considered as creating a te¬ 
nancy at will, still, after its execution, the service of the 
doi laralion would be sufficient notice of the determination 
of the w'ill, to niuintain the action. This, however, was a 
mere technical objection, and there being a real question to 
be tried between the paities, the Court would hardly put 
the lessor of the pluiiitiif to the e.xpeiice of bringing another 
action in order to raise it. 


Th' Court interposed, :twi sui(f, they would hear the real 
(a) ir, KasI, £' J 0. (fj) 4 M. & S. 3 U 0 . 
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question; and it being understood that the defendant would 
abide by the decision of llie Court upon that point. 


Tindal then contended, that the lessor ol the jdaintiff, 
being heir ex parte paterna, had a better title to the pro- 
]>erty than the defendant, who was only heir ex parte raa- 
ternA. The property in question undoubtedly came into 
the family parte inaterna, and unless it could be shewn 
that the descent on that side had been interrupted, it would 
descend to the heirs oi Antiy the wite ot Jnscpli Hunter \ 


but he insisted, that the deed ot bargain and sale executed 
by the lord to Jcm’ph Hunter ‘‘ and his heirs, had the 
t d’ect upon his tleath of uniting in his eldest son the cus¬ 
tomary estate, and also the fee-simple ot inhfuitaiicc carved 
out hy tlie act of the loid. One ot two consequences must 
follow from the deed ot eiifeoflmcnt, either to extinguish 
the customary estate;, or to suspend the witc s tenant right 
during the life of her husband. In either way of consider¬ 
ing the ease, the two estates uould, quaeunqiie via data, 
unite in the eldest son, and descend to the heirs ex parte 
paternu. In argtiing this proposition he cited lij/nne v. 
Cookes (a), Anonj^muus(/t), Roe v. linggs (r), Selby v. Al¬ 
ston {(1), Co. Liu. .’■aOI a.. Lane a case (c), French's case( /), 
au J Challoner v. Marshall (g). 
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Littledak, contrA, as to the first point, relied upon Right 
Beard as an express authority for shewing that the lessor 
of the plaintiff was in no condition to maiiitaiu ejectment, 
inasmuch as he had done nothing to deteriiiine the defend¬ 
ant’s tenancy under the agreement before action brought (//). 
IThe Court said this point was clearly with him.] Upon the 
second, be contended, that the estate in question descended 


(rt) l lint. C. (I. .M.j. 
lb) Cro. Eliz. 7. 

(c) 16 East, 406. 

Id) ;J VfS. 639. 

(c) a Co. 17. 


(/) 1 Co. 31. 

(ff) lii Ves. jun. .V24. 

(/i) See (.iuitdtitle v. Hirbert, 4 
T. H. 6B0; ;uiU Uoc v. M'ihja, 
11 66 . 
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upon the heirs ex parte inatern^. In the first place, the 
property was originally in Ann Jiccce, as of tenant right, 
and then, upon her marriage with Joseph Hunter^ she was 
admitted to her and her heirs, according to the custom of 
the manor. This certainly would be such a seisin in her 
husband in her right, as to constitute him tenant by the cus¬ 
tom, and he would be capable of taking an enfeoffment of 
the seignory rights, conveyed by the deed of 1741, executed 
by the lord. The only effect which could be given to tliat 
deed was to enfranchise the customary estate from the seig¬ 
nory rights to which it was previously subject. It did not 
devest the wife of her estate as of tenant right; it merely 
gave her a higher estate, and, upon her husband^s death, she 
would take an absolute fee-simple, descendible upon her 
heirs. The deed, undoubtedly, purported to be an enfeoff¬ 
ment to the husband and his heirs,” but still, unless he 
was previously in, as of tenant right, he would take nothing 
but the seignory rights during his own life, with remainder 
to the heirs ex parte materna. As customary tenant, and 
having only a particular estate, he was capable of taking an 
enfeoffment of the seignory rights for the benefit of his 
wife’s heirs, but not of his own. Unless it could be shewn 
that the wife’s estate was absolutely extinguished by the 
conveyance of 1741, it was impossible for the heifs ex 
parte paterna to take. That consequence, however, did 
not follow from the deed, because the husband was not 
himself previously entitled to the property in his own right. 
If baron, during his particular estate, acquires a right in 
addition to that which he enjoys in right of feme, the addi¬ 
tion, whatever it may be, will descend with the principal 
estate to the heirs ex parte inateru4. Here the husband by 
the deed of enfeoffment acquired during fais particular estate, 
as customary tenant, the seignory rights, in addition to the 
wife’s tenant right, and it follows, as a consequence of this 
principle, that the seignory rights so added to the wife’s estate 
will descend upon her heirs. No union of the two estates 
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could take place in this case, nor could that ever have been 
contemplated, inasmuch as the husband had nothing to 
which any thing could.be united, so as to confer an estate 
in fee-simple upon his heirs. The seignory rights were only 
superadded to the estate of the wife, and upon the hus¬ 
band's death they would descend upon her heirs. During 
the husband’s life he had a common fee-simple, but upon 
hivS death the fee-simple of inheritance descended upon the 
heirs ex parte materna. On these grounds the heirs ex 
parte materna were entitled to the property. He cited, in 
support of his argument. Com. Dig. tit. Descent, C. a. 6. 
Doe V. Huntington (a), Darrell v. Dodd (b), Stephenson v. 
inline), MurrelCs case(d), Gilbert's TenureSf 208, et seq. 
Watkins on Copyholds j 55i). 
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BayleYjJ.—U pon the first point I entertain no doubt. 
An action of ejectment, which from first to last is a ficti¬ 
tious remedy, is founded upon the principle that the tenant 
in possession is a wrongdoer, and unless he is so at the time 
the action is brought, the lessor of the plaintiff cannot re¬ 
cover. According to decided cases, if the tenant is in pos¬ 
session, with the consent of the lessor of the plaintiff at 
the time ejectment is brought, it is an answer to the action, 
whatever may be the date of the demise laid in the declara¬ 
tion. This ejectment was brought on the 3d Hay, 1819. 
Before that lime, it beiug understood that the lessor of the 
plaintiff bad a claim to this estate, but it not being clear 
whetlier he should be able to establish his title, he enters 
iuto an agreement of bargain and sale with the defendant, 
then being in possession, for the whole fee-simple, in con¬ 
sideration of the sum of 90 /., and he stipulates, amongst 
other things, that liie defendant shall have possession from 
the date of the agreement. The operation of that stipula¬ 
tion was to make the defendant tenmit at will, and if the 

(«) i 270. 

(b) 3 Boi. & Ful. 370. 


(f) 3 Bmr. 1278. 
((/) 4 Co. ijt b. 
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1823. lessor of the plaintiff had done any act to determine th:.t 
tenancy, he inigiit ha\e brought ejectment; but not liaving 
done so, \\e are bound to say that at the,time tlie declaration 
Jackson, was served, the defendant was not a wrongdoer, and conse¬ 
quently cannot be evicted. Being so deridc«l in our opinion 
upon this point, we need not have heard any discussion on 
the other, but inasniueli as the value of the properly in 
question is inconsiderable, and as the parties have incuiTe<l 
considerable expcnce in bunging the prese nt ejectinenl, and 
it being suggested that the defendant would probably ac¬ 
quiesce ill the ojiiniuii of the Couit, if it w as in fa\onr f)f 
the lessor of tJie plaintiff, we yielded to the d(\sire expressed 
of hu\ing tliat point snbiniited to our judgment on the pre¬ 
sent argument. I pon ad\citing how'cver to the facts of 
the case, 1 can by no means give a decisive opinion in f'avoni 
of the lessor of the plaintifl; on the contrary, I tliink this 
a case of as much dilViciilfy as the Court have, for a consi¬ 
derable length of lime, iiad under tlieir considi'ralioii. M\ 
opinion is lather in favour of the defendant. 'J he, fai ls are 
shortly these :— yhin Ja’ccc, who was afterwaids the w ib- of 
Joseph Uinttcr, was seised as of tenant right in fee of the 
premises in question. Tlu‘ effect of the marriagi; with 
Hunter was to give him seisin in right of the wife, who was 
admitted tp li<^r yt'd Iht heiis, as the tenant of a tenant right 
estate. Having seisin in himself by these means; in tlie 
year 1741 a conveyance is executed, and the question turns 
upon the exposition of that instrument. The conveyaiiee 
states that Hunter had bargained for the purchase of ihc. 
freeliold of inheritance of the land in question, and that the 
loid had granted, bargained, sold, aliened, cufeolled, and 
conliimed, unto him, his heirs and assigns;' that land, wliich 
was then, beyond all doubt, the inberitance <if the wife. 
1 take it to be quite clear that this conveyance wmild not 
.annihilate the wile’.s estate, but, on the eonlraiy, that tin fee 
which siic liad before tb&t lime, would conlimie in lier, and 
descend to her heiis. As a coiiseqncnci' of this, I am al 
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present of opinion that the lessor of tlie plaintiff in this 
action, before he can recover, must shew that piior to this 
conveyance, - the fee vi as in the husband. '^1 his dectl must 
operate either as an enfeoffment, or as the grant of a new 
inheritance in fee to the husband. If it operates by way of 
enfeoffment, it releases tlic estate of which the hnshaiid and 
wife were before seised, from the seignory rights, to which 
it was po'vion.sly liable, but still it would include the estate 
of vihich the nife was licfore seised, as of tenant right, and 
the estate would then be rendered an absolute estate in fi-e. 
Supposing it operatc's as a new estate of inheritance in fee 
to the hnshand, uhat estate'would he take ? Ilushand and 
wife were before seised to them and the heirs of the wife, 
as of tenant rigltt, and then fore at that time the husband 
had no more than a coninion feo-siinple, and inasmuch as 
the deed would not annihilate the wife’s previous estate, 1 
think the necessary effect would be, that if the husband 
died, the wife would become st-ised in fee absolutely; but 
if she died before her husband the estate would descend 
upon iier son, not as paternal, hut as inateriial heir. The 
argument, on llu' part of the plaintiff, is, lliat tin- deed does 
nr)t opeiatc by way of enfeoffment. 1 am of opinion that 
it does, Jf it docs not, what would be the coiiscquenee f 
Why, it would give to the husband an estate in fee, and, 
dining his life, the inteiest of tlie wife would be siispended, 
heeaiise during lliat periotl the wife's estate would be vested 
in the husband by virtue of her tenuut right; and the hus¬ 
band would stand in the double relation of owner pro tem¬ 
pore of the seignory, and also of tlie tenant right estate. 
'J’hcrefore there, w'oulrf be a suspension of the wife’s right 
during his life, and upon his death the seignory, as well as 
the tenant right, would descend upon his eldest son, and 
then the son would become tenant in fee-simple, because 
the tenant right estate would merge in the seignory, and 
w'ould go to Uic paternal lieir; but inasmuch as this cJi'cd 
nniy <)j>eralc by way of grant (ami if it may opciate hcloic 
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livery of seisin is executed, it would operate so as to enfeoff 
the tenant right estate), and as the husband had a son enti¬ 
tled to the tenant right estate, and was capable also of taking 
an enfeoffment by way of grant, 1 am inclined to think that 
this deed operates not by way of grant of the estate in fee, 
but as an enfeoffment of the tenant right estate. And if so, 
then the wife’s estate became a tenancy in fee-simple, and 
descended upon her heirs, and those who derive title from 
those heirs have a right to claim as heirs ex parte materna. 
This defendant is heir ex parte materna, and is therefore, 
as it seems to me, entitled to judgment. 


lIoLKOYD, J.—The present inclination of my mind upon 
the principal point is in favour of the defendant; but if 
there had not been the other ground on which \vc are bound 
to give judgment in Ids favour, 1 should requite further time 
to consider the case befoie I gave a decided opinion. It is 
found by the case, that before the mariiage oi Ann Lecce, 
she was possessed^ of the estate in question as of tenant 
light to her and her heirs, according to the custom of the 
manor. Upon her marriage, lier husband became seised in 
her right of a descendible estate to her in fee, of a tenant 
right estate, in her right. The feoffment, ttjgcther with the 
livery of seisin to the iiusband, was, 1 think, in point of law*, 
sufficient to constitute him a customary tenant, so as to 
enable him to receive from the lord a grant by deed of tlic 
seignory rights, during the continuance of his own cus¬ 
tomary estate in the premises. A feoffment is made by the 
lord, by which he grants the customary tenement to the 
husband in fee. So far as that will operate by w'ay of grant, 
it would give to the husband an interest ii^imediately, and 
he need not have waited until livery of seisin was given 
upon it; but as a conveyance of the estate itself, iiolhing 
would pass until livery of seisin w'as given. In the case of 
H tjunc V. Cuokes (a), vvhexe the copyholder had only a pai- 

('i) 1 liio, C, C. old. 
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ticular estate, it was held, that the enfranchisement by him 
was not only for the benefit of himself, but of all the per¬ 
sons in remainder. That case goes to shew’, that a copyhold 
estate may be enfranchised on the copyholder becoming 
seised of a freehold estate, merely by grant, without any 
absolute conveyance of the lord's right to him. But though 
it does not operate by w^ay of conveyance of the lord’s right, 
yet it operates as an enfranchisement of the copyhold estate; 
it extinguishes the base tenure for ever, as was held in that 
case. So in Roe v. Briggs (a), in which there was a feoff¬ 
ment in fee of the customary estate, both by the lord of 
the manor and the particular freeholder, it was held, that 
that w as an enfranchisement of the customary estate for the 
benefit, not only of the tenant for life, but of those in re¬ 
mainder afterwards. In this case also the deed operated as 
an enfranchisement, not only during the life-time of the 
husband, but as an extinguishment of the base tenure for 
ever. In the case referred to, the freehold was, by opera¬ 
tion of law’, "(MIC out of the lord, and became vested in 
those v\ho wore entitled immediately and subsequently to the 
customary estate. 'J'hereforc, supposing the husband in 
this case had an estate during his own life, or the life of his 
wife, or could be considered as tenant by the courtesy after 
her decease, still, according to Roe v. Briggs, the convey¬ 
ance would operate as an extinguishment of the base tenure 
for ever. It would operate as an enfranchisement of the 
lord’s seignory rights. This is the way in which this case 
strikes me. 1 have no decided opinion upon it; but as far 
as I understand the eflect of the c'dsc at present, this is the 
declaration of niy opinion. Upon the other point I agree 
witli my Brotherthat as the lessor of the plaintiff 
had not determined the tenancy of the defendant, and as he 
remained in possession by virtue of the agreement, at the 
time the action was brought, the judgment of tlie Court 
must he for the defendant. 


1823. 

Dob 

». 

JXCESUN, 


(<i) 16 Easf, 106 . 
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Best, J.—I am also of opinion, upon the fust point, 
that the lessor of the plaintiff is not in a condition to main¬ 
tain this action of ejectment, ti)C defendant’s tenancy not 
having been determined at the time it was brought. Upon 
the second point I entertain a strong inclination of opinion 
that the defendant is entitled to retain the possession of this 
property. This estate having come into the family ex parte 
materna, it will descend to the heirs ex parte materi.a, it 
the course of descent has not been inteirupted. 'i’he ques¬ 
tion is, whether tliat descent has been interrupted. It fs 
argued, that it has been inteirupted by the union of the two 
estates, the customary with the freehold, by means of wliieh 
the enstomarv estate was extiuiiuished, or muted wdlh the 
freehold, tiie latter having been acquired by purchtise. '1 hat 
is not by any means the case. 1 take it, that this estate would 
descend from the mother to the son from the time of the 
execution of this deed, upon which the quc'^tion turns. 'I’hc 
only part of that deed which has raised any doubt on my 
mind is, that the couvcvance is to the biisband “ and bis 
heirs,” and not the heirs of the wife. But ihongh it pui- 
ports to be a conveyance to tlie husband and Ins beiis, it 
seems to me tliat the deed must be wl'olly inoperative if 
taken in that light, because the hushand is in no condition 
to take an estate to him and his heiis. He was not tenant 
of the land before, as of tenant’s right, ami uidess it can 
be shewn that he was tenant of the land as of tenant s right, 
the deed will convey nothing to himself. He was not in of 
his own right, but only in right of his wife, so that the deed 
could only operate oil her right. The only effect which can 
be given to the deed is to consider it as an extinguishment 
of the estate as a customary tenure, by a release of the 
seignory. It could never have been intended that there 
should be a separation of the two interests. It is clear that 
the intention of the parties w'as merely that the lord .should 
give up lii.s right of .seignory, the effect of which was to 
cxtiiJgiiish the termie, and rais(‘ it iVotii a cuslomaiy 
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estate into an estate of freehold. If it operates to raise the 
estate, it can only raise it in the hands of the person to 
\\Ik)ih it ihcn belonged, and that was the wife. I believe it 
will be found that there are cases in which it has been held 
that where property is added to that which the wife enjoys 
in her own right, the addition will pass to the heirs ex parte 
inaterna. For instance, estovers which w^ere granted to the 
husband, have been considered as an addition to the wife’s 
estate, and have passed to her heirs, together with the 
^ther ])ropcrty which she held in her own right. There are 
filler instances of the same desciiption. In those cases, 1 
be lieve, it will not be found that such additions have been 
considered as altering the course of descent. On the con¬ 
trary, such property has descended to the heirs ex j)arte 
inatoina, carrying with it the addition whicli has been ac¬ 
quired. We must consider this case as one in which it w-as 
the intention of the parties to include the two estates, and 
not to create a separation. 1 am at present of opinion, that 
the deed in question cannot be considered as altering the 
course of descent, and therefore the property will go to the 
heirs of the wife. As there is no positive decision cited In 
opjjosilioii to lliis view of the question, 1 think wc ought 
to decide in favour of that which appears to be the justice 
of the case. Nothing but a positive decision, in opposition 
to the \iow' 1 have taken of it, w'ould incline me to adopt 
a difi’erent opinion. 
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Judgment of nonsuit. 
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1823 . 


Laing V. Barclay. 


By Iftter of 
credit, mei' 


Assumpsit to recover from defendant 


as surviving 

chants in Lan- partner of Gume^ Barclay, deceased, the sum of lOO/. 


accept paid by the plaintiff, upon a certain bill of exchange, for 

tL*^Zafts^of a 500/., drawn by plaintiff on defendant and his deceased 

merchant, at partner, and damages, for the non-acceptance thereof, and 
Demcrara, on * /. • j 

receiving tlie also the sum of 421/. Is. 11a. the produce of certain gooqs 

&c.* of certain’ ®oId by defendant and his partner on plaintiff’s account. 

ducT^\*o*be' defendant pleaded the General Issue, paid 21/. Is. lit/. 

remitted, and into Court, and gave notice of a sett-off. At the trial, 

ceiving these" before Abbott^ C. J., at the London adjourned Sittings after 

and ^nJ^epu- Trinity TervOf 1821, the plaintiff had a verdict, with da- 

larity appear- mages, 525/. subject to the opinion of the Court upon the 
ing, we shall . „ 
accept your lollowing case 
drafts at the 
usual date, to 
the extent of 
30,0001.” Ill 
pursuance of 


clay Brothers, merchants, in London. In the mouth of Sep- 


The plaintiff, James Laing, was a merchant, residing at 

Demerara, and corresponded with his brother, George 

Laing, a merchant, in London. The defendant, and his 

two ^scvcraf”^ deceased brother, were also trading under the firm of Bar~ 
cargoes are 
remitted in 

different ships, iember, 1818, George Laing applied to i>arc/ay Brothers, 
terwards^* tlnf and requested them to give the plaintiff a letter of credit to 
drawsTbill at extent of 30,000/., to which they assented, and wrote 

six months, the following letter to the plaintiff:— “ Sir, Mr. George 

upon the credit , . T . , i r 

of the cargoes Latng, of this city, has done us the favor to give us your 

in™h^e*^b[ll**di- address, and has made to us the following proposition in 

same*** tote behalf; viz, that w'e should give you a letter of credit 

charged to ac- to the amount of 30,000/. in order to enable you to pur- 

i"isfd, ’"wiibont chase produce to load, for this port,* the William Penn, the 

thraeSJof Henry, and the Susan, now on their voyage to your colony ; 

which cargo it ihut wc should accept your drafts on us at ninety days sight, 
is to 1)0 placed, ^ ./ j o > 

and the con¬ 
signees refusing to accept;—Held, Uiat they weie liable upon thcii agreenienl in da- 
magci lor not accepting. 
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on receiving invoice and bill of lading, with orders for in¬ 
surance to the extent of QO/. per ton for colFee, 28/. per ton 
for sugar, Is. Od. pei; gallon for rum, and ls.6d. per pound 
for cotton; and he directs that the balance of the proceeds 
of these cargoes, after deducting our advances, charges, and 
commission, should be paid to him, Mr. George Laing. In 
reply to this proposition, we hereby consent to make the 
advance required upon the terms described, receiving the 
bills of lading filled up to our order, with the particular 
freight specified, and accompanied by an order for insurance. 
On receiving these documents, and no irregularitj/ appear¬ 
ing, we shall accept your drafts at the usual date^ to the 
extent of 30,000/.” On the 23d January, 1819^ the plain- 
till' inclosed to the defendant a bill of lading for a quantity 
of rum and coffee by the ship Susan, with an invoice, and 
an order to insure to the amount of 800/. and on the 26th 
February, he inclosed a further bill of lading on colonial 
produce by tlie ship Henry, with an invoice, and an order to 
insure to the amount of 1800/. with a direction to the de¬ 
fendant to hold the proceeds, and abide by his future ad¬ 
vice. On the 4th of March, the plaintiff drew upon the 
defendant a bill of exchange in the following terms:— 
IJetnerara, 4th iliarc/i, I 819 . Six months after sight oi 
diis my second exchange, first, third, and fourth unpaid, pay 
to George Ross, Esq. or order, 500/. sterling, value received, 
and charge the same to account as advised*' The cargoes 
of the Susan and the Henry reached the hands of the de¬ 
fendant and his brother before the bill was presented for 
acceptance, and upon being subsequently presented, they 
refused to accept it. Previous to the presentment of the 
bill, and after the arrival of the cargoes, George Laing 
became insolvent, and on the lUh of May, the defendant 
wrote to the plaintiff, advising him of .the non-acceptance 
of the bill, and stating as the reasons for his refusal to ac¬ 
cept it, his not having explained on w'hat account it was 
drawn, and the adverse situation of his brother’s affairs; 
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1823. but in that letter no mention was made of the date of the 

, bill. The bill was returned to the plainlift at DemerarUy 
Laing II 1 • 

V. who was, by the laws of the colony, compelled to give 

Barclay. fQj. amount of the bill, and the colonial <la- 

mages, which was 25/. per cent. The plaintiff, on receiv¬ 
ing advice of the dishonor of the bill, made a further shi])- 
ment to the defendant by the Allidiice, with directions to sell 
the same on his account, and with the proceeds to protirt 
the bill when due. On the Cth of November, when the 
bill became due, and was presented to the defendant, he 
paid 400/. on account of it, but refused to j>ay the re¬ 
mainder, which, together with the expenees, the plaintifl 
was ultimately obliged to pay. The proceeds of tin' .ship¬ 
ment by the Alliance were 421/. Is. 1 \(l. of which the 400/. 
paid by the defendant on account of the bill was part. 
The question for the opinion of the Court was, whether the 
plaintiff w'us entitled to recover. 

Brougham for the i)laintiff. The question is, whellitr 
the bill of exchange upon which the action is brouglit, was 
drawn in conformity with the eonditions contained in tlu> 
defendant’s letter of the Sd oi Slejitember y IHIS, because if 
it was, the plaintiff is entitled to recov(>r. There aie two 
objections taken to the bill, first, that it is draw n at six 
months after sight,” and, second, that it is directed to be 
“ charged to account as advised.” The 6rst of these ob¬ 
jections, how'ever, never occurred to the defendant, until 
this action was brought. Neither of them, how'cver, is 
available. The conditions are in these words:—-“Al'c consent 
to make the advance required upon the terms described, 
(which allude merely to the rate.s of iusiirance) on receiv¬ 
ing the bills of lading, filled up to our order, with llic 
particular freight specified, and accompanied by an order 
for insurance. On receiving these documents, ajid no ir- 
regularity appearing, we .shall accept your drafts at tli^ usual 
dale.'* Tirst then, with regard to the date. There is iio- 
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tiling ill tile defeiulant’s undertaking as to ninety day’s .sight; 
it only prescribes that the bills shall be drawn “ at the lesual 
date,” and, non consitat, that six months sight” is not “ the 
usual date” for bills drawn at Demerara upon London. If 
the date was unusual, it was for the defendant to have proved 
it at the trial; but he did not, and the Jury have found that 
it is “ the usual date.” Upon the same principle, it follows 
that the adoption of that dale was not an irregularity." 
Then, was it prejudicial to the defendant? Clearly not; it 
Mas decidedly beneficial to him, as it gave him a longer in¬ 
terval to provide for the claim made upon him. As to the 
ilirectiou of the bill to be charged to account as advised,’’ 
how is this an iiTcguIarily ? This is the universal language 
of the commercial w^oild in .such transactions. JIJid it ton- 
tiavene any of the conditions in the defendant’s undertaking ? 
It could not, because there is no allusion to the sub¬ 
ject ill those conditions. Was it prejudicial to the defend¬ 
ant ? Quite the contrary; for it gave him an unlimited and 
general control over the proceeds of both the cargoes, in¬ 
stead of confining cither of them to this particular bill. 
WHiat then is the ohjection to the acceptance of the bill ? 
None but the failuie of (ieorgv Laing, and that afl'oids no 
legal answer to the present action. 
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Vamphell, for llie defendant. However equitable the 
plaintill’s claim may be, it cannot be supported iu a couit 
of law. The defendant’s undertaking was altogether con¬ 
ditional ; and if the plaintiff has not observed the condi¬ 
tions, this action cannot be maintained. One of the condi¬ 
tions is, that no irregularity” shall appear. But upon the 
face of this bill there does appear an “ irregularity;” for ihe 
jdaiiilift' first desires a separate account to be kept in re- 
s|)ect of each of the cargoes, and then draws a bill, wdlhout 
slating to which of those accounts it is to be charged. It 
is to be charged to account as advised.” How advised? 
No ailvicc is ever forwarded upon the siihjccl. It might 
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apjHy to the Stisan, or it might apply to the Henri/. How 
was the defendant to judge between them ? To which ever 
account the defendant charged it he might have been wrong, 
and therefore a bill so drawn was irregulaff and in violation 
of the terms of the agreement. Another condition v'as, that 
jhe bills should be drawn at ninety days sight,” or at “ the 
usual date.” Both these expressions are found in the de¬ 
fendant’s letter, but that letter must be taken as a whole; one 
part of it must be read as illustrating and explaining the 
other; that is the only just way of reading it, and in that 
view it is not too much to say that the condition was ab¬ 
solute, that the date should be ninety days sight.” The 
redundancy of expression proves that ninety days sight” 
was ** the usual date,” and that it was at that date the bills 
were to be drawn. But even w'aiving that argument, the 
plaintiff has still violated the agreement. Can it be assumed 
that six months sight is ** the usual date ?” No evidence has 
been produced of that fact, and it was competent to the 
plaintiff to have produced it, if any such were in existence. 
The defendant, in making this promise, was incurring great 
risk and heavy responsibility. His promise therefore ought 
to be construed strictly and rigorously, and the slightest 
deviation from its terms ought to operate as a total release. 
It has been decided that a guaranty to accept a bill for a 
given sum will not extend to a bill of any greater amount, 
Philips V. Astling (a), and the principle will operate as well 
in reference to any other terms of a bill as to the sura. It 
is clear that the plaintiff meant the bills to be drawn at 
ninety days sight; this intention the plaintiff has defeated; 
and if any variance be allowed, where is the line to be 
draw'n ? But there is one view of the case in which it will 
appear that the defendant might have been very seriously 
prejudiced by this extension of the date. Suppose the pro¬ 
ceeds of the cargoes had been insufBcient to protect the ad¬ 
vances, in that case the plaintiff would have to look to 

(a) Taunt. 206. 
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Gedrge Laing for his security, and his claim upon him would 
have been delayed very considerably, and indeed so long as 
to render his security wholly unavailable, because he might 
have become insolvent’during the interval. It seems clear, 
therefore, that the plaintiff has in two material points vio-' 
luted the conditions upon which the defendant’s undertaking 
was given, and therefore he is in no condition to maintain 
this action. 
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Brougham, in reply, was stopt by the Court. 

Bay LEY, J.—There is no difficulty in tiiis case. The 
engagement which gave rise to the action originated in the 
letter of the 3d of September, 1818. That letter is written 
by George Laing, making a proposal in favour of his bro¬ 
ther James, which proposal the defendants by their answer 
accept with reference clearly to James. In pursuance of 
the agreement thus entered into, James makes shipments, 
first by the Susan, and afterwards by the Henry, and it is 
not suggested, so far as the invoices, the bills of lading, and 
the orders to insure, are concerned, but that those shipments 
arc made in strict compliance with the terms of the agree¬ 
ment. Then on the 4th of March, 1819, he draws the bill 
for 500/. and the question is, whether that was such a bill as 
by those terms he W'as warranted in drawing, and the de¬ 
fendant was bound to accept. It is drawn at six months 
sight,” and is directed *to be ** charged to account as ad¬ 
vised,” not specifying, certainly, to which account it is to be 
charged, whether to the shipments by the Susan, or to those 
by the Henry, The reasons given by the defendants at the 
time for his refusal to accept this bill, were two; first, in 
not stating on the face of it to which account it was to be 
placed; and second, that as George had become insolvent, 
he was no longer in possession of his security for his ad¬ 
vances, and therefore was released from this undertaking to 
advance at all. These were the only reasons then given for 
VOL. 11. 
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not accepting the bill, for no objection was made to^ie 
date of the bill at that time, although it is relied upon now. 
It is perfectly clear to rny mind, that the insolvency of 
George had no effect whatever upon the contract entered 
into between the defendants and Jafnes, nor indeed is that 
point contended for now. Then as to the other two objec¬ 
tions ; first, was the omission to state to which account the 
bill w'as to be placed, such a deviation from the contract as 
exonerated the defendants from a liability to accept ? 1 am 

of opinion that it was not, at least not in toto. The de¬ 
fendant had two courses, either of which he would have been 
jjjstilied in pursuing; he might have placed the bill to 
w hichever of liip two accounts he preferred ; or, he might 
have waited until he had written for precise instructions on 
the subject But he pursues neither of these. He keeps 
the money arising from the proceeds of both shipments, and 
does not charge the bill to the account of either. This I 
think he had, under no circumstances, a right to do, and 
therefore 1 am of opinion that this objection affords no 
ground for the iion-acccptance of the bill. Then, secondly, 
w hat is the effect of the variation in the date of the bill i! 
If the letter of the 3d of September, 1818, had contained a 
specific condition that all the bills should be drawn at 
“ yo days sight,’’ in terms, there might be very considerable 
weight in this objection. But that is not the fact, nor are 
there any circumstances in the case from which we are 
obliged to infer, that it was the intention of the parties to 
confine the mode of drawing to that one date specifically. 
^J'he words aie “ at 90 days sight,” or “ at the usual date.’* 
If six months had been an unusual dale for bills drawn under 
such circumstances, the Jury, who are the best possible 
judges of such questions, would doubtless have found that 
fact. But they have not found it, and therefore it is quite 
impossible that we should infer it. Besides, in such a case 
as this, it is important to look to the relative situations of 
the parties, and to see whether the variation in the date 



EASTTER TERM, FOURTH GEO. TV. 

made any real difference in their respective situations, I 
cannot see that it did. The defendant, in the first instance, 
had money in hand arising from the sale of the cargoes 
shipped; so far, therefore, he was secure, and it seems to 
me that the precise period at which he was to pay over that 
money was perfectly immaterial, but that at all events a 
protraction of that period, by drawing the bill at a longer 
date, could not possibly be prejudicial to his interests. £ 
think the true meaning of the restriction with regard to the 
date of drawing is, that the bills should not be drawn at a 
shorter date than DO days, and consequently tliat the dravving 
them at a longer period than that, was no violation of the 
contract. Upon these grounds I am of opinion that the 
defendant was never exonerated from his liability to accept 
this bill, and therefore that the plaintiff is entitled to recover 
his damages in this action for the omission. 
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Holroyd, J.—I am of the same opinion. The object 
of the agreement was, that the plaintiff should consign 
goods to the defendant, and that tlie defendant should make 
advances upon account of those consignments. The defen¬ 
dant does not choose to bind himself to accept at a shorter 
date than 90 days, or the usual date, and the effect of that 
stipulation is, that he is bound to accept at any date not 
shorter than 90 days. There is some weight in the argu¬ 
ment, that if the proceeds of the consignments turned out 
insufficient to cover the advances made, the defendant might 
be prejudiced by having accepted bills at a longer date, be¬ 
cause it would be so nmcli the longer before he would have 
any claim upon the guaranty of George Laing ; but the 
short answer to that is, that it is quite clear from the terms 
of the contract, that the defendant never contemplated 
giving credit to George, and that he took effectual care to 
have available securities in hand before he made any advance 
at all. Then with respect to the direction of the bill, it 
seems to me quite unimportant to which account it w^as di- 

M M 2 
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reeled to be charged, or whether no account at all #h3 
mentioned. The defendant, by the agreement, became the 
factors of James, and in that character had a general lien 
upon all bis consignments in respect of all the bills he 
drew. In fact, therefore, the defendant was benefited by 
this mode of wording the bill, because as the plaintiff did 
not limit that bill to the account of any particular cargo, the 
defendant had a right to extend it to all the cargoes, and 
thus bis security became greater than it would have been, if 
he had specifically appropriated it to any one account. It 
seems to me, therefore, that neither of these objections 
affords a valid defence to the action, and that the plaintiff 
is entitled to the judgment of the Court. 


Best, J.—It has been argued, that we are to construe 
the letter in question strictly and literally, but considering 
it as an agreement of a mercantile nature, not relating to 
matters of mere law, I think we ought to give it a liberal 
construction, and for the reasons given by my learned 
Brothers, I think this action maintainable. 

Judgment for the plaintiff. 


Buckmaster V. Mackmahon. 


Where de¬ 
fendant, sued 
by bill, had 
by rule “ until 
two days be¬ 
fore the Ea- 
aoign day of 
the Term” to 


TPH E defendant being sued by bill, had a rule to plead 
** until two days before the Essoign day of the Term.” The 
Essoign day fell on a Monday, and on the Saturday defen¬ 
dant not having pleaded, plaintiff signed judgment as for 
want of a plea. On a rule to set aside the judgment for 


A«o^*day*** irregularity, the question was, whether Sunday being a 
fell on a Jlfoa- dies non, the defendant had not till the Monday to plead. 

day, and de- . , . , • ^ . t j r a 

feiidaot not Within the meaning of the rule. 


having plead¬ 
ed on the Saturday, plaintiff signed judgment as for want of a plea, the Conrt refused 
to set aside the Judgment for irregularity. 
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*After hearing Platt, for the plaintiff, and Chitty, for the 
defendant. 



• 

The Court, without laying down any general rule of 
practice in such cases, said, that as the object of the rule 
to plead was evidently to give the plaintiff an opportunity 
of signing judgment brfore the Essoign day of the Term, 
they could not say that the judgment in this case was ir¬ 
regularly signed. 

Rule discharged (a). 


(a) Vide Cootc v. Jaequex, 8 T. R. f7. Polk v. Rendle, Id. 465; and 
Lee V, Garllon, Id. 6^2. 


Clay and Others, surviving Administrators, with the Will 
ann^ed, of Assets unadministered by N. Calvert and 
R. Bond, deceased, Executors of T. Calvert, de¬ 
ceased, v. Willis, surviving Executors of Parkin¬ 
son. 


T^HIS was an action for money had and received by the c. in consi- 
defendant’s testator, to the use of N. Calvert and JR, Bond, ura™of' 400 i* 
as executors of T. Calvert, which the defendant, as the sur- his 

viving executor after the death of Calvert and R. Bond tee to and 
promised to pay to the plaintiffs as administrators de bonis to^^’sell the’ 


non. There were also counts for interest, and an account afSJ'reJaying 

stated. Plea, the General Issue. At the trial before themselves, to 

pAy over 

liolroydji. at the Lancashire Summer Assizes, 1821, the snrplus to him- 

selr, his exe- 


entors or adiuinistrators. Before any sale is effected, C. dies after making his will, 
by which he devises all his real and personal estates to trustees, whom he also 
appoints his executors, in trust, to sell the same, and pay debts, and discharge 
incumbrances. In the life>time of Uliese trustees, IV. and Co. the original mortgagees, 
sell the estate, mad pay over the surplus into the hands of the testator’s trustees and 
executors attorney. Before the mon^ is disposed of, the trustees and executors, 
and also their attorney, die. Plaintiffs take out administration de bonis non, with 
the will of C. annexed, and sue the attorney’s executor in assumpsit for money had 
and received !•—Held, that the money in the bands of the latter was eouitable, and 
not legal assets, aud consequently could not be recovered at law Held also, that 
an express promise by the defendant to pay the plaintiffs the money in question, ivaa 
a nudum pactum, they having no title to it in a court of law. 
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plaintiffs had a verdict for 1000/. subject to a reference &s 
to the amount of interest, and to llie opinion of the Court 
upon the following case:— 

By indentures of lease and release, dated 8th and 9th April, 
1795, made between 2\ Calvert, of the one part, and 
T. fVorswick, R. Worswick, and A. Worswick, of the otlier, 
the release reciting that T. Calvert had opened an account, 
and borrowed the sum of 400/. at interest, and that it was 
agreed as a condition of the loan, tliat T. Calvert should 
convey the premises thereinafter mentioned, to secure the 
j>aymcnt of that sum, and of any other sums which might 
be advanced by Messrs, IVorsxvick, with commission, in¬ 
terest, &c. In consideration of the said sum of 400/. and 
for other consideration therein mentioned, 'J\ Calvert con¬ 
veyed to Messrs. Jforswick, and their heirs and assigns 
(amongst others) certain freehold premises in St. Let^nard's 
Gate, in Lancaster, to hold the same to them and their 
heirs and assigns for ever. The release tlien empowereil 
Messrs. Worswick, their heirs, &ic. to make sale of tlie 
premises, and transfer them, whether T. C, his heirs, &c. 
was or were not paities to the conveyance, and in the moan 
time Messrs. W. their executors, &,c. were to receive and 
give discharges for the rents, issues, and profits of the said 
premises, to the respective tenants thereof, and then to pay, 
apply, and dispose of the monies to be raised by the sales, 
and recovered tlierefrom, in the manner following; viz. in 
the first place, that they should thereout discharge the costs 
and charges of the said recited deeds, and also the costs 
attending such sale or sales, and of executing the trusts, Stc,; 
and after the payment thereof, then that the said Messrs. W. 
their executors, Sic. should Retain and pay themselves there¬ 
out, not only the said sum of 400/. with lawful interest, but 
also such further advances if any as they should make, with 
commission, interest, &c. And after payment thereof, then . 
upon trust that they the said Messrs. W. their executors, 
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&c. should pay and apply the surplus monies, if any should 
remain in their liands after discharging the full of their de¬ 
mands against the ^said C. to him the said I.C. his exe¬ 
cutors or administrators, or to such person or persons to 
whom he or they should, by any writing or writings under 
his or their hands, direct or appoint the same to be paid, 
and to or for no other use, trust, intent, or purpose whatso¬ 
ever. The release then contained a declaration that the 
receipts of the Messrs. fV. should be sufficient discharges, 
and a covenant by T. C. for payment of the principal and 
interest, and to execute conveyances if required. T. Caheft 
died in October 1799, insolvent* and by his will, after 
charging all his real and personal estates with the payment of 
his debts and funeral and testamentary expences, gave, de¬ 
vised, and bequeathed all his messuages, lands, tenements, 
hereditaments, real estate, leasehold, and chattel interests 
in estates, and his goods, personal estate, and effects, and 
ail his estate, property, and interest therein, to his sons John 
and Nathaniel Calvert, and his grandson Hubert Bond, to 
liold to them, their heirs, executors, &c. for ever, for and 
according to the nature, and tenure thereof, upon trust, to 
sell his freehold and leasehold lands and tenements, and to 
convert his personal estate, merchandize, and effects, into 
money, and collect his debts, and apjdy the produce of the 
whole, first in paying his expences, then his debts, and to 
divide the surplus as therein mentioned ; and he appointed his 
said sons John and Nathaniel, and Robert Bond, executors. 
By a codicil he revoked the appointment of John as a trus¬ 
tee and executor. Probate was duly granted to Nathaniel 
Calvert, power being reserved for Robert Bond, who after¬ 
wards died abroad, to take probate also. N. Calvert also 
died abroad, leaving part of the testator’s goods unadmiiiis- 
tered, and afterwards, on iGWi January, 1810, administra¬ 
tion de bonis non, with the will and codicil annexed, was 
granted to the present plaintiffs. After T* Calvert*s death, 
and during the life-time of the executors, N, Calvert and 


541 

X823. 

Clay 

n. 

WlLLli. 



642 


J823. 


Clay 

■V. 

W ILLIS. 


CASES IN THE KlNo’s BENCH, 

iJ. Bond, the said freehold premises in St. Leonard's Gate, 
were put up to sale by auction, and purchased by Mr. 
W, Dou'biggin for 105£/*; and in pursuance thereof the 
premises were conveyed to him by indenture of lease and 
release, to which N, Calvert and JR. Bondf being described 
as trustees and executors under T. Calvert’s will, were 
parties. Tlie balance of the purchase-money, after deduct¬ 
ing Messrs. Worswick’s debt, &c. was 691/- 4s. was paid by 
Dowbiggin to J. Parkinson^ the defendant’s testator, who 
was an attorney at Lancaster, and acted on this occasion as 
solicitor both for Messrs. Worswick and ]V. Calvert, and 
12. Bond, the trustees and executors ; and after paying the 
expences of the sale, and Parkinson’s bill, the sum of 5601. 
remained in his hands. After the letters of administration 
granted to the plaintiffs, and after the death of the defend¬ 
ant s testator, several applications were made by the plain¬ 
tiffs to the defendant, upon all of which the defendant 
admitted that 550/. arising from the sale of the premises in 
St. Leonard’s Gate, was due from his testator to the estate 
of T. Calvert, on tlie balance of accounts, with interest, 
after the' rate allowed by the Lancaster bank, from the 
loth March, 1803. In Ma^, 18i8, a memorandum was 
produced and read to him by the plaintiffs’ attorney, stating 
the said sum and interest to be due to the administrators of 
T. Calvert, from the said J. Parkinson, which the defendant 
acknowledged to be perfectly correct, and declared that he 
had always said he would pay it. He told the plaintifis’ 
attorney that an action w'as unnecessary, and that he was 
then going to London, and would pay it on his return. In 
Jul^ 1818, he said to a person who applied on behalf of 
the plaintiffs, that he would give a check for the amount a 
fortnight after his return from London. Afterwards, the 
defendant said he was advised he could not safely pay the 
money without an indemnity, and prior to these promises, 
the defendant said he would if he could with safety, but 
n€Vcf denied that the sum of 560/. arising from the sale, of 
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the premises, was in his hands as Parkinson*s executor, and 
on one occasion he offered to pay it over on having a bill 
filed, and a decree, or on receiving an indemnity from the 
present plaintiffs. 
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ParkCy for the plaintiffs, contended, that this action was 
properly brought by the plaintiffs as administrators de bonis 
non. Admitting that the money claimed was the proceeds of 
the testator’s real estate, still that estate had been during his 
life-time conveyed to trustees, with absolute power to sell, 
and to retain the surplus, after payment of their own debt, 
as personal property. 7’he testator had therefore at the 
time of his death no legal interest in the estate, although he 
had an equitable right to receive it back upon satisfaction of 
the debt to Messrs Worswicky and a legal right to the 
balance after the sale had been effected, which legal right 
survived to his executors. As executors, therefore, it is 
clear, that the plaintiffs might have maintained an action for 
that balance, and the same right belongs to them as ad¬ 
ministrators de bonis non. For this Hirst v. Smith (a). 
Partridge v. Court (b), Cowell v. Watts (c), Powley v. New¬ 
ton {d)y and Catherwood v. Chahaud (e), are authorities. 
{Bayleyy i. In the case of a devise of real estate to exe¬ 
cutors with power to sell, are the proceeds of the sale, legal 
or equitable assets in their hands .?). They are clearly legal 
assets, and there are many decisions to that effect, as Girling 
y,Lee{f), Greaves v. Powell{g)y Com. Dig.{h), and Tollers 
Executor {i). It has been also held in King v. Ballet ij ), that 
the money arising from the sale of a trust term, was legal 
assets, which is a very strong case, because by the statute 
of frauds such an interest is not made legal assets in the 
hands of the executor of the cestui que trust, and conse- 


(a) 7 T. R. 102 . 
(ft) 5 Price, 412. 
(f) 6 East, 40,=>. 
(rf) 2 Marsli. 147 . 
Ante, 271, 


(/) 1 Vern. 63. 

(j^) 2 Id. 248, 

(A) Tit. Asset's, C. 

(i) Lib. 3 . c. 8. 8, 41J. 
(./) 2 Vern. 240, 
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I 

quently there was no legal mode of recovering the term. 
Now, all these cases go to shew, that although the testator 
has no legal interest in the estate at the time of his death, 
and consequently his executors can claim no legal interest 
in it, still, where the estate is sold, and the proceeds dis¬ 
tributed agreeably to the will, the executors have a right to 
the surplus; and it is also clear, that the surplus in their 
hands, they being both executors and trustees, is legal 
assets. Anonymous («), Dyer, 2()4, Burwell v. Corrant (Z;), 
and Finer*s Abridgment {c). In this case, so soon as the 
money was paid into ParMnsoris hands, the trust had 
wholly ceased, and therefore the only proper means of re¬ 
covering it was by an action in the present form. It cannot 
indeed be denied, that the assets in such cases are held to 
be legal only w'here the executor has an absolute power to 
sell, and therefore if the testator here had possessed the legal 
estate at the time of his death, and had devised that estate 
to trustees, without giving them an absolute power to sell, 
the money would certainly have been equitable, and not 
legal assets. Silk v. Prime (d). But the real question in 
this case is, whether the estate came to Calvert and Bond 
as devisees, or as executors, because if they took as devisees 
only, the present argiiincnt fails to the ground. But it 
is quite evident from the language of the will, that the 
testator intended them to take it as executors, and meant 
the proceeds to be legal assets in their hands, and distri¬ 
butable accordingly, for he directs the Messrs. Worswick to 
pay over the money to himself, his executors, or adminis¬ 
trators. This case therefore seems to be clearly within the 
principle acted upon in all the authorities alluded to, and 
therefore the present action is maintainable. 


Armstrong for the defendant. The estate in question 
was, undoubtedly, conveyed to Messrs. Worswkk as a sc- 


(«) ^ Vern. 40.^. 
(A) Hard. 405. 


(r) Tit. FxccutorM, C. a. j. 
(*/) 1 Bio. C. C. HO. 
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curity for advances made by them, and therefore, although 
the deeds import an absolute conveyance, they amount in 
fact to a mortgage only. The decisions upon this point 
carry the principle even further tlian is necessary for the 
present argument. Here a loan of money is, upon the face 
of the deed, tlie only consideration for the conveyance; but 
in Ctipps V. Jee{a) the loan was established by other evi¬ 
dence tlian the deed itself, and upon that evidence it was 
held to be a mortgage. So in Bowen v, Edwards (6) the 
deed itself did not afford evidence of a loan, but as it ap¬ 
peared that a bill had been filed by the father of the de¬ 
fendant for the land or the money, that also was held to be 
a mortgage. A similar rule was adopted in Howard v. 
Harris (c), and numerous other authorities might be men¬ 
tioned establishing the same point. 'I'he result then in this 
case is, that the money in question was a part of die pro¬ 
duce of the real estate of the testator sold after his death, 
and thci c must be shewn to be a clear right of action in 
the executors, as such, ngaiiist the trustee, before the ques¬ 
tion of assets cun arise; and as no such right has been 
established, that question does not arise, and this action is 
nut niuintainuble. 

The Cowt stoj>ped him, anti proceeded to give judgment. 

Bay LEV, J. — \Micu this case is considered in its true 
light, it seems to me to be free from all difficulty as a ques¬ 
tion of law. The defendant certainly has no right to keep 
the money, it ought to be distributed among the creditors 
of Thomas Calvert; but that distribution must be made 
according to the strict rules of law. Now the first rule is, 
that if the money is legal assets, the administrators de bonis 
non are entitled to it, and they are to distribute it among 
the creditors in proportion to the superiority of their claims; 
the.sccoud is, that if it is equitable assets, all the creditors 

(n) 1 Uro. C. C. (6; l Ch. Rep. (<•■; I Vein. IW. 
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will receive a share pari passu. The deed of 1795, in my 
opinion, amounts to no more than a mortgage. There is a 
loan to Thomas Calvert, a covenant by him for the re-pay¬ 
ment of that loan with interest, and a power of sale in case 
of default; but that power of sale had in view, first, the 
repayment of the principal money, and then the delivery of 
the surplus to himself, his executors and administrators, or 
any person whom he or they should appoint. The estate 
was not sold till after the testator’s death, and therefore at 
the time of his death he had an equity of redemption, which 
if he had made no will would have descended to his heir; 
if free from charge, to his own use; and if charged, then 
as equitable assets in his hands. But the testator does dis¬ 
pose of it, and in these express terms: ** all my messuages, 
lands, tenements, hereditaments, real estate, leasehold and 
chattel interests in estates, goods, personal estate and ef¬ 
fects, and all my estate, property, and interest therein, to 
my sons J. and N. C., and my grandson JR. 13., to hold to 
them, their heirs, executors, administrators, and assigns, for 
ever, upon trust to sell,” and ?hen he appoints them his 
executors. He, therefore, unites in their persons the cha¬ 
racters of executors and trustees, but he makes the devise 
to them in the latter character. The property devised then 
W'as an equity of redemption, and it came to them in their 
character of trustees, and was received for them as such by 
their agent. Then was the money legal, or was it equitable 
assets ? 1 think it was clearly equitable, and upon two clear 

principles; first, that the subject-matter of the devise was 
equitable property at the time of the testator’s death; and, 
second, that the devise w'as in trust to pay debts. With 
respect to the first, it was held in Sir Charles Cox's case (a), 
and in Hartwell v. Chitters (5), that the equity of redemp¬ 
tion of a term was equitable assets, and so therefore is 
the equity of redemption in this case. With reference to 
the second, there are a great many cases directly in point, 
(fl) 3P. Wins. Uil, Ainl)fau8. 
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There is the early case of Lewin v. Okeley (o), then Silk v. 
Prime (&), where all the former cases were fully considered, 
nnd Newton v. Bennett (c); all which have been recently 
reviewed and recognized as law by the present Lord Chan¬ 
cellor, in Bailey v. Ekins (d), and Shiphard v. Lutwidge (e). 
Some of the old cases alluded to in argument have certainly 
decided that the proceeds of lands devised to trustees for 
the payment of debts, they being also made executors, are 
legal assets; but all the more recent authorities are de¬ 
cidedly the other way. I am therefore of opinion that tlie 
proceeds of this estate w'ere equitable assets; and it is con¬ 
ceded, that if they are so, the administrators de bonis non 
cannot pray in aid the covenant to repay. The promise 
made by the defendant in this case to pay over the money 
cannot alfect the question now before the Court; it was 
made to a person not legally entitled to the benefit of it, and 
is therefore, as between those parties, a nudum pactum. 
Upon these grounds I am clearly of opinion, that the de¬ 
fendant is entitled to judgment of nonsuit. 

# 

IIoLROYD, J.—I think this action not maintainable. 
Tlie promise alleged to have been made by the defendant 
makes no difference in the case, because the executors would 
not be enticed to receive the money. Such a promise 
would be nudum pactum, and could not be enforced in a 
court of law. The deed of the 8th and 9th of April, 1795, 
appears to me only to amount to a mortgage with a power 
of sale. If the power of sale so given was executed, and 
the real estate converted into money in the life-time of the 
person standing in the situation of mortgagor, the surplus 
would have passed to his personal representative; but not 
being converted in his life-time, I apprehend that, inde¬ 
pendently of the will, the equitable right to the estate 
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'would pass to the heir-at-law, and not to the personal re¬ 
presentative, and upon redeeming the mortgage he would be 
entitled to the legal estate. If he declined doing that, and 
suffered a sale to be made by the mortgagee, the surplus 
would go to him, and not to the executor. The trust to 
sell given to the executors, even though executed, would not 
make the proceeds legal assets, nor make any difference in 
the case, so as to convert the property into a personal estate, 
and vest it in persons fdling a representative character. 
Whatever may have been decided in former cases, some of 
which are in p^ernon, it has been since completely settled 
that a devise to trustees (who are also made executors of the 
will), in-trust to sell for the payment of debts, &c. does not 
convert the proceeds into legal, but renders them equitable 
assets. This is established by the cases which have been 
alluded to in argument; Newton v. Bennett, Silk v. Prime, 
Lewin v. Okelej/, Barton v. Boucher, and Batson v. Linde- 
green (a). It is fully established, therefore, that in such a 
case as the present the assets are equitable and not legal. 
If they arc equitable, then the hdlr of the surviving trustee 
was the person to receive and account for them, and not 
the personal representative of the testator, and therefore 
the present plaintiffs who fill that character are not the 
persons to receive the money arising from the sale. 


Best, J.—After the full discussion which this case has 
received, it is scarcely necessary I should say a word upon 
the subject. It appears to me, from the cases which have 
been referred to, that these are equitable and not legal as¬ 
sets, and consequently the present plaintiff has no right to 
dispose of them; and if he has, this is not the mode of re- 
coyering equitable assets. It has been forcibly urged, that 
this is nothing more than a mortgage, and several cases have 
been cited as establishing that, upon the death of the mort¬ 
gagor, he had no more than an equitable interest in the pro- 

(a) t Rro. C. C. 94. 
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perty, and consequently, that upon the sale, the proceeds 
would still be equitable. We do not, however, want the 
authority of decisions in a Court of Equity for holding, 
that w'henever property is sold, the proceeds must follow 
the nature of that from which they are derived. If the 
property sold was equitable, it follows that the proceedings 
must be of the same character. It is only necessary to look 
to the words of the will to satisfy us that this is equitable 
property, and cannot go to administrators de bonis non. A 
trust is clearly created, and that trust continues in the surviv¬ 
ing trustee, who has the legal interest. If the plaintiffs have 
any claim, it is in equit}', and not in a court of law. This 
case is clearly distinguishable from Crtherm>od v. Chahaud, 
because in that case there was no pretence for saying that 
the property was equitable. There the bill of exchange 
was clearly legal assets, and the only doubt was as to the 
person to whom the legal renietly belonged. I am there¬ 
fore of opinion, that the plaintiffs in this case have no title 
to maintain this action. 

* Judgment of nonsuit. 
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D EBT on an indemnity bond. The case was this:—In 
March, 1811, the plaintiff, having become surety for the 
defendant for the payment of an annuity of 300/. per an¬ 
num, granted to one James Martin, obtained from the 
defendant a bond in the penalty of 4200/. which, after re- 
citing the annuity deed, contained the following condition: 

If the above bounden G. fV. his heirs, &c. do and shall 


Where an in¬ 
demnity bond 
was given, 
conditioned to 
save plain lift' 
harmless from 
the payment 
of an unnaity, 
“ and from all 
actions, suits, 
damages, and 


should be 

broitgbt against him, or that he might sustain by reason of the non-pa>ment of the 
annuity —Ht4d, that tins was not merely a money bond within 3 •lac. 1- c- 8, requiring 
had, upon a writ uf error brought to reverse a judgment in an action upon the 
bond. 
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from time to time, and at all times hereafter, well and 
sufficiently save, defend, keep harmless, and indemnified 
the said L. F, his heirs, &c. and his and their lauds, &c- 
respectively, of, from, and against the payment of the said 
annuity, and from the payment of such ^tra premiums 
for insurance^ loss, costs, charges, damages, and expences 
as aforesaid, and also of and from the covenants, conditions, 
provisoes, declarations, and agreements in the said inden¬ 
ture and warrant of attorney respectively contained, and of 
and from the payment of all sum and sums of money 
thereafter to grow due thereon, or become payable in re¬ 
spect or by virtue thereof, and of, from, and against all 
and all manner of action and actions, &c. which should or 
might be brought, &c. against, or that he the said L. F. his 
heirs, &c. should or might bear, &c. by reason of the non¬ 
payment of the said annuity, and also by the non-payment 
of such extra premium for insurance, &c. or for or by 
reason of the said L. F. having executed the said mdenture 
and warrant of attorney respectively, or in anywise howso¬ 
ever relating thereto, then,” &c. In October 1812, the de¬ 
fendant became bankrupt, and in the following December the 
plaintiff re-purchased the annuity from Martin at the price 
of 3200/. In Tn'wi/y Term, 1817, the plaintiff brought an 
action against the defendant in this Court, to recover the 
money so paid, and in October' 1819, judgment was given 
for the plaintiff in that suit on demurrer (a). At the Sittings 
after Trinity Term, 1821, a writ of inquiry to assess the 
plaintiff's damages was executed before the Lord Chief 
Justice, when a verdict was entered for the plaintiff, wdth 
2175/. damages and costs. In Michaelmas Term, 1821, the 
defendant filed a bill in Chancery, and obtained an injunc¬ 
tion to restrain the plaintiff from suing out execution 
against him for thqse damages and costs, which injunc¬ 
tion was dissolved by the Vice Chancellor in Jm«c1822. 
On the 10th of July in the same year, the defendant 

(«) 5 Barn. Sc Aid, 186. 



CARTER TEEM, POXJKTH GEO. IV. 

served the plffintiiF with the allowance of a writ of error in 
the Exchequer, and also filed an anreiided bill in Chancery 
to restrain the plaintiff from suing out execution upon his 
verdict; and upon the* last day of Michaelmas Term last, 
the plaintiff oblaiiied a rule to shew cause why he should 
not be at liberty to sue out execution, iiotwith|tanding the 
writ of error, on the ground that it was brought for delay, 
and that no bail in error had been put in and perfected. 
The affidavit filed by the defendant, in answer, swore,‘*^hat 
he had been advised by counsel that there was error on the 
record, and denied that the writ was brought for delay. 

Platt now shewed cause.—The object of this rule is to 
compel the defendant to put in bail in error under the sta¬ 
tute SJac. 1 . c. 8. (fl), which, under the circumstances of 
this case, and considering the nature of this bond, the 
Court will not order him to do. This was an action upon 
an indefhiiity bond, and the condition is not simply to 
indemnify the plaintiff from the payments of the annuity, 
but also from the effect of certain covenants, &c. contained 
in the annuity deeds, and the plaintiff in his declaration 
assigned breaches upon both those points. The statute is 
confined expressly to bonds conditioned for the payment of 

money only, which this is not. The defendant has sworn, 

* 

that he is advised by counsel there is error on the record, 
and that the writ of error is not brought for delay, and 
therefore, unless the bond itself is within the statute, the 
Court will not compel the defendant to put in bail. It has 
been decided in several cases, that a bond for the payment 
of money, and for the performance of covenants of what¬ 
ever nature, does not fall within the scop'e of the statute, 
Gerrard v. Danhy (6), Butler v. Brmhfield (c), Thrale v. 
yaughan (d), and Hammond v. Webb (e). Notv if this 

(а) Made perpetual by S Car. 1. (c) 10 East, 407. 

c. * 11 . 8 . 4. (d) % 8tra. 1190 . 1 Will. 19. 

(б) Carth.' M, l Show. 14 .— (e) 10 Mod. * 81 . 

* Keb. tSl. 
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can be considered a bond for the payment of money, still it 
is a bond for the performance of covenants also; and is 
clearly governed by all these cases. If it is not a bond for 
the payment of money at all^ which it scarcely can be said 
to be, being an indemnity bond, d forti#ri it is released 
from the 4 )bHgation imposed by the statute. Upon these 
grounds it is quite clear that this rule ought to be discharged. 


3^." Evans, in support of the rule.—^The Judges of this 
Court have of late years repeatedly declared, that they 
would not countenance the practice of bringing writs of 
error beyond the strict line up to which the law allow'ed 
them, and in pursuance of that declaration, have been in 
the habit of construing this act of parliament as liberally 
as possible. Tliis is a bond for the payment of money 
only, within the object and meaning of the legislature, for 
the payment of money is the only material part of it, and 
the other provisoes being quite immaterial and silbordinate, 
cannot affect the operation of the rule laid down in the 
statute. This has been decided in several different in¬ 
stances. In the case of a mortgage deed containing a 
covenant for the re-payment of money ; Buckney v. Mee- 
thamia)\ in the case of a bottomree bond, by which the 
money was payable upon a contingency which had happened; 
Pitt V. Coney (^b), Scot v. Brace and in the case of a bond 
conditioned for the payment of money where the sum was 
originally uncertain, but was afterwards reduced to a certainty; 
Dean Chapter St. Pants v. Cape/l {d). In Chauvet v. 
AlJ'ray (e), tliis statute was held to be remedial, and ought to 
be 80 construed. here a bond is conditioned not for the 
psiyment of mdf»»ey only, still when a breach is assigned for 
the non-payment of money, it becomes a bond for that 
purpose*only, and the assigning an additional breach upon 




(a) S Taunt. 383. 
\b) 1 Stra. 476. 
{ 0)6 Mod. 3S. 


(d) 1 Lev. 117. 1 Reb. 613. 
( 0 ) 3 Burr. 746. 
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another part of the deed cannot vary the effect. So, where Iftln. 

the payment of the money is conditional, when the con- 

dition is performed the obligation to pay becomes absolute, 

and the bond beco*me« exclusively a bond for the payment Watkins. 

of money. The present case seems to fall within these 

principles, and the cases cited in support of thj^ application. 

But in addition to this, the more recent statute of lO & 17 
Car. 2. c. 8. s. 3 (c/), seems to be decisive in favor of the 
plaintiff’s application, for it enacts, that no ext^Cution 
shall be stayed by writ of error after verdict and judgment 
in any personal action whatsoever,” without bail being first 
put in. I^ovv this 4s a writ of error broiiglit after verdict 
and judgment; and therefore upon the express language of 
tills statute, as well as upon the authorities which have 
been cited, the plaintiff is entitled to have this rule made 
absolute. 


BaiH^ey, J.—^Tlie statute of Charles does not apply to 
the present case; it is confined expressly to cases where 
there has been a verdict after trial and judgment thereon, 
and not to cases where the defendant has suffered judgment 
to pass by default, as the present defendant has. The only 
question then is, whether by the terms of the statute of 
James, this is a bond such as renders it necessary for the 
defendant to put in bail in error, and I am of opinion that 
it Is not. That statute undoubtedly applies exclusively to 
bonds conditioned for the payment of money only, and I 
cannot say that this is such a bond. % agree in the obser¬ 
vations that have been made with reference to writs of error. 
I am aware of the mischief that frequently results from the 
practice of bringing writs of error where there is really no 
error, and the Court are always anxious to keep a jealous 
eye upon the conduct of defendants in such cSses, and to 
prevent, as far as the law will allow, the injustice that is 
too often worked to pl.iintiffs by this course of proceeding. 

(a) Made perpetual by 2,? & 23 Car. 2. c. 4. 

.V N 2 
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But it is here positively sworn, that there is eitor upon the 
record, and that the writ of error is not prosecuted for delay, 
and we have therefore a mere question of law to decide, 
namely, whether this is a bond wkhin the meaning of the 
statute of James. In an old case of Spinks v. Bird (a), 
where in an action of debt on bond, conditioned for per¬ 
formance of covenants, the defendant craved oyer, and then 
entered nil dicit, and judgment of default was entered by 
leave of the Court; upon writ of error brought, it was 
held, that the matter of bail was properly examinable upon 
affidavit, and that the bond being conditioned for per¬ 
formance of covenants, bail ought no#to be required. The 
same rule has also been laid dow'n in a much more recent 
case of Bennett v. Aylett, which vras decided in this Court 
in Trinity Term, S£ Geo. 5, but which has not, I believe, 
been reported. Now is this a bond for the payment of 
money only ? What does the condition say ? It is an in¬ 
demnity not only against the payment of the annldty, but 
against all actions, suits, loss, costs, charges, damages, 
and expences whatsoever, which should or might be brought, 
carried on, or prosecuted against, or that the plaintiff, his 
heirs, &c. should or might bear, pay, sustain, &c.” The 
plaintiff might have been sued upon the original indenture, 
suffer a verdict, and have execution thereon sued out 
against him. Would not the money so paid by him have 
been made costs and damages within the terms of the in¬ 
demnity, and might he not have sued the defendant upon 
it to recover it l^ost certainly he might, and that cir¬ 
cumstance at once clearly proves that the bond is conditioned 
for something besides the mere payment of money. I am 
therefore of opinion that this case is not within the statute, 

and consequently the rule must be discharged, 

* 

Ho LB o YD, J. concurred. 


(<) 1 Birn«i, rs. 
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Best, J,—By the common law the defendant was never 
required to put in bail upon bringing a writ ^f error, and 
for this reason, thaj; the writ was not allowed as a mere 
matter of course, but only when there was some evident 
and important ground for it. In more modem times, the 
practice became general and a matter of course, and has 
too frequently been resorted to for the mere purpose of 
delay aud injustice. To prevent the injury which thus too 
often arose to plaintiffs, the statute of James was passed, 
but that statute has by no means an universal application ; 
the cases to which it is meant to apply are specified upon 
the face of it, and the' present is certainly not one of those 
cases. The nords are ** for the payment of money only,*' 
and what do those w'ords mean f I think they mean a 
positive security for a certain and specified sum, and an 
absolute obligation to pay that sum at all events. Now an 
indemnity bond does not satisfy that definition. It is not 
an absolute engagement to pay ; there is no specific sum 
secured; there is no certainty that any sum will ever become 
payable; it is a mere guaranty to reimburse the obligee 
for any loss or inconvenience that he may sustain. The 
case in Strange and Wilson is quite decisive to shew that 
such a bond is not a bond for the payment of money only, 
and the case in Levinz and Keeble, which has been cited 
in support of the rule, does not appear to me to support 
a contrary position, or to be in substance distinguishable 
from the former. That was a bond conditioned for the pay¬ 
ment " of so much money as J. B. sliould declare to be 
due upon accountid certum est quod certum reddi po.. 
test; the bond was for the payment of money, of a sum 
not then ascertained, but which would certainly, at some 
future time, become ascertained and fixed; and therefore 
in fact it was a bond for the payment of money within the 
scope and meaning of the statute. The same argument 
applies to the bottomree bond, and to the other cases that 
have been referred to. I am, however, decidedly of 
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Opinion, that independent of any cases or authorities on 
the one sidet)!' the other, tills is plainly not such a bond 
as the wolds of the statute describe, and therefore we are 
not called upon to require the defendant to pul in bail in 
this case. 

Hule discharged. 


'I'he Company of Proprietors of the Lef.ds and Livek 
POOL Canal Navigation v. Hustleu. 


Where-a caiinl ^^SUMPSIT for tolls and toiinage for the passage ol 
act declared, . ° ... 

“ tiiat no boat certain boats of the defendant along the canal navigation be- 

lipon Uielaid plaiotifl's. Plea, Non assumpsit. At the 

canal which 
^hall not l>c 
capable ot' 


greaici bar- 
then than 
twenty tons, 
or wliicli hiiall 
not liave a 
loading ut‘ 
twenty lo'i.s, 
shall he ul- 


trial before Paih, J. at the Lancashire Lent Assizes, 1820, 
a special verdict was found, for the consideration of the 
Court, stating the following facts ;— 


The defeiidunt is proprietor oiilcssee of certain coal mines 

at Orrcll, in the county of Lancaster^ between Ifigan and 

Newhorongh, anti of boats cajiabic of carrying a greater 

lowed to pass quantity than tneuty tons. The defendant shipped onthe liver 
1I1)0ii::Ij any oi ^ . 

ih( locks, (in- Douglas, \n oiie of these boats, foity tons of coal, wliich went 
lei>s the owner . , • i,-- , 

or navifiab-r of along the part or tlic Douglus navigation between U igan and 

siK-h boiit shall borough, (\tliere the Douglas joins the Leeds and Liver- 
equal to a boat pool Canal) and aleing the Leeds and Liverpool Canal to 

of ^v^entv T • j , • , , 

tonsaiid it Liverpool, wilt re the defendant paid the appropriate rates. 
n/^no*^p*ait''of distance to i^ewboroiigh from the place of shipment is 
the act was a between three and four miles, in which there are two locks, 
made liable to and the distance from Newborough to Liverpool is between 
that*a!l’thc*^ tw'Ciily-seven and twenty-eight miles, in which there are no 
tirtoi?ipp|ied returned from Liverpool empty (except that 

exclusively,to 

goods conveyelf on the canalHeld, that the clause in question was confined to boals 
ranying some leading, and did not attach upon an empy boat passing the locks, itversiog 
the decision in i; IB. ^ A. u6. 
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there was a person on board to navigate her, and the neces- 
B^ry food and apparel and bedding of such person) for the 
purpose of reloadliijg, and on her arrival at the lirst lock, 
called Abley lock, on 'the Douglas navigation, about two 
miles from Newborough, tlie plaintiffs demanded tonnage 
for her passing that lock, and refused to permit her to pass 
without payment thereof. 

Before the agreement after mentioned, a dispute had 
arisen between the plaintiffs and Messrs. Hotliiishead, re¬ 
specting the rate of tonnage to be paid in respect of laden, 
and empty boats respectively, passing to and returning 
from the place of unloading, on the navigation, and on that 
occasion the defendant, amongst other persons in the prac¬ 
tice of using the canal, signed, by his agent, the following 
agreement:— 

“ We undertake to pay the Company of Proprietors, &c. 
the tonnage, rates, and duties of 3s. 9d. per ton for all coal, 
canncl, and cinders navigated in any boat or vessel belong¬ 
ing or used by us, or on our behalf, on the Leeds and Liver¬ 
pool Canal and Douglas navigation, at the usual times and 
in the manner we have H^eretofore paid the same, until a 
decision of the Court of King^s Bench, or other Court, shall 
decide that such rate per ton is not payable, and in that case 
w'e undertake to pay that tonnage which the Court shall de¬ 
cide we are liable to pay, and we also undertake to pay Uie 
tonnage claimed by the Company on boats of less burthen than 
twenty tons, or which shall not have a loading of twenty tons 
on board, which shall pass through a% of the locks of the 
said Company, if the Court shall decide such tonnage is 
payable, which engagement is, how'ever, so entered into 
without prejudice to the rights we are entitled to under the 
acts respecting the said navigation ; and it is understood 
and agreed, that all such payments shall ultimately be set¬ 
tled for according to the determination of the Court, upou 
actions to be brought respecting the same,” 
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Upon the faith of this agreement, a boat of the defend¬ 
ant, which was ca^hU of carrying a greattr burthen than 
twenty tonSf returned empty to Orrell th][;ough the smd first 
lock, without making any payment to the plaintiffs, and 
in order to obtain the decision of this Court, an action for 
money had and received was brought by Messrs. lioVin- 
sheads, against the plaintiffs, in which the question was, 
whether the boats of, the plaintiffs in that action, passing 
upon the navigation through any lock, not having a load- 
ing of twenty tons, were liable to pay tonnage or not ? and 
it M'as decided by the Court that a tonnage was payable fur 
such boats (a), whereupon a verdict was entered for the 
defendants in that action. 

The junction of the two navigations at a certain ware¬ 
house in fVigan, mentioned in an act of the 34 Geo. 3^ 
had been completed, before the said tonnage was demanded 
for the said boat so returning, and when the same was com¬ 
pleted, the rates on the Douglas navigation betw'een U igan 
and Newhorough ought to be the same as those on the 
Jjceds and Liverpool canal. The questions between the 
parties to the present suit are, Mat, whether the plaintiffs 
are entitled to tonnage for the passage of boats capable of 
carrying a greater burthen than twenty tons, but having a less 
burthen than twenty tons on board, returning along the Leeds 
•dtid Liverpool canal and the part of the Douglas navigation, 
both, or either of them ; if they are so entitled, second, 
whether the rate upon twenty tons is one penny halfpenny, 
one penny, one halfpenny, or one farthing per ton per 
mile; and, third, whether the rate is payable in reference 
to the number of miles on both the navigations, or on the 
Douglas navigation only, or without any reference to the 
number of miles, and on account of passing the first lock 
on the Douglas navigation. If the plaintiffs are not en¬ 
titled to either of these rates on account of passing the said 


(n) S Barn. & Aid. 66. 
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lock, then judgment is to be for the defendants. If the 
platntifis are entitled to tonnage on twenty tons, then the 
damages are to be .as followsIf the -rate is one penny 
halfpenny per ton per mile, along both navigations, 4/.; if 
one penny per ton per mile, 13s. 4d.; if one halfpenny 
per ton per mile, ll. 6s. 8d.; and if one farthing per ton 
per mile, 13s. 4t/. If the rate is one penny halfpenny per 
ton per mile, along the Douglas navigation only, 5s. ; and 
so in the same proportion to the different rates. If the 
plaintiffs are entitled to tonnage on twenty tons, without 
reference to miles on either navigation, but on account of 
passing the said lock only, then the damages to be at one 
penny halfpenny per ton, 2s. 6(2.; and so in the same pro¬ 
portion to the different rates, and costs. 

Tindalf for the plaintiffs, contended, in the first instance, 
that the agreement set forth in the special verdict precluded 
the defendant from entering into the consideration of the 
present case, but the Court, intimating an opinion that that 
agreement was not bindiij^ upon the defendant, he pro¬ 
ceeded to argue the general question, and insisted that, by 
the construction to be given to the local acts, 6 Geo. 1. 
c. 10. 10 Geo. 3. c. 114 . 23 Geo. .3. c. 47. and 34 Geo. 3. 
c. 94. upon which the question turned,* a boat returning 
without a loading, under the circumstances mentioned in the 
special verdict, was liable to a tonnage duty to the extent 
of twenty tons, according to the numb^ of miles which the 
boat had actually passed along both navigations. There was 
nothing unreasonable in this construction, considering the 
very great expence of water incurred in maintaining a navi¬ 
gation of such extent. This question had certainly become 
of much less consequence than it was when tiie case of 
HoUinshead v. The Leeds and Liverpool Canal Company 
was decided, because, since then the 59 Geo. 3. c. 10. had 
repealed the tolls on empty boats, and enacted in future a 
piiyment for such boats of 5s. at the first lock only for the 
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whole length of the two canals. The claim now made was 
limited to twenty tons, and was for a smaller amount 
than was paid for boats going* fo Liverpoolf whereas the 
ex]>eiice of water occasioned by the empty boats return- 
ing from that place W'as greater than that arising from 
the passage of loaded boats going thither, upon the simple 
principle that an empty boat causes a greater loss of water 
in the lock than one loaded would do. It was clear 
from the language of the 6 Geo. 1. c, 10. s. 12, that the 
Douglas navigation which was projected by that statute 
W'as not intended to be thrown open to the public at 
large; the permission to use it was expressly confined to 
those persons who carried on a traffic, such as would be 
beneficial to the proprietors of the navigation. Then came 
the 10 Geo. 3. c. 114. by w'hich the Leeds and Liverpool 
Canal was first directed to be made, by sec. 5G of which 
it was enacted, ** that every boat not capable of carrying 
a loading of tn'enty tons should, upon passing a lock, pay a 
tonnage equal to a boat of twenty tons burthen,” which 
was followed by the 23 Geo, 3. c. 47, by whicli the two 
navigations were consolidated, and by sec. 25 of that act 
it is declared, that every boat not having on board a load~ 
torts, should, upon passing a lock, pay a ton¬ 
nage equal to a Ijoat of twenty tons burthen.” ISiow the 
boat in question w'as evidently within the scope of the latter 
of these clauses; for, although it was not a boat “ not ca¬ 
pable of carrying a loading of twenty tons,” yet it most 
unquestionably was a boat “ not having on board a loading 
of twenty tons,” The defendant would contend that empty 
boats were not included within this provision. The answer 
to that was, that no other boats could )be intended by this 
clause; for no other boats would be in the situation, and, 
under the circumstances, there provided for. No loaded 
boat would be passing the lock in that direction, because 
there is no market that w'ay to which any cargo could be 
consigned, and no boat would be passmg for pleasure or 
amusement, and indeed all boats of the latter description 
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dre otherwise provided for. Fn every other statute relating 
to subjects of this uatui e, there is an express and ^lain pro¬ 
vision that empty bpats shSll pass free of all toll; it is so in 
the Barnsley Canal Act, 33 Geo. 3; it was so in the Thames 
and Severn Canal Act, 33 Geo. 3; and it is so in all the 
turnpike acts. Tlie silence of the legislature as to an ex¬ 
emption for empty boats was not without a meaning,' and 
the construction now contended for seems the most reason¬ 
able. 

Hollinsheadj contra, contended, that an empty boat of 
the description in question, was on its return exempt alto¬ 
gether from a mileage or any other duty. This was a ne¬ 
cessary inference resulting from the acts upon which the 
question arose. Looking through the various provisions 
thertin contained, it would be found that the tolls were 
payable only in respect of the cargoeSy and not in respect 
of the boats themselves. Not a single clause vvas to be 
found in which the boat, per se, was an object of rate. 
The whole scope of these statutes was to impose the rate 
upon the cargoes only; for uhich the legislature prescribed 
a specific scale of tolls applicable to each description of 
commodity. If tlien the rate was payable on the cargo 
only, it followed as a consequence that the boat per sc was 
not in any respect rateable. It was manifest from the clause 
under immediate consideration, that the case of a loaded, 
and not an empty boat, was in contemplation, and that 
clause must be construed iii reference to the tonnage clause 
in the preceding part of the act, which imposes the toll on 
loaded boats only. The absence of an exceptive clause in 
favour of empty boats would not help the plaintiffs’ argu¬ 
ment, because it was unnecessary to introduce such a clause, 
inasmuch as they W'ere not included in the original liability. 
To give any effect to the plaintiffs’ claim, it must be sliewm 
that the legislature had, in the first instance, made the empty 
boat liable to to^ If this w'bs nut shewn, then no forced 
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construction would avail against the defendant. By what 
scale of rates were boats per se to be made liable ? The 

•J© • * 

statutes pointed out none. Witb respect to different de¬ 
scriptions of goods a scale of rates was indeed framed, but 
none as to boats, and therefore it would be impossible to 
determine the amount of rates payable on the empty boats, 
supposing them chargeable. No reason could be suggested 
why they should be liable to one rate more than another, 
and unless some rational mode was pointed out consistent 
with the provisions of the statutes, it followed that an empty 
boat was not liable. After calling the attention of the 
Court in detail to the provisions of the different statutes 
passed, for regulating both navigations, and pointing out the 
inconsistency of the construction contended for on behalf 
of the plaintiffs, he insisted that the defendant was entitled 
to judgment. 


Tindal was heard in reply, and re-urged that the con¬ 
struction of the clause, upon which he had previously re¬ 
lied, was the true view to be taken of the question. 

Bayley,J. —If in any decision of the Court in which 
I have concurred I have taken a WTong view of the parti¬ 
cular subject, 1 feci no regret in admitting my error, and 1 
hope my mind receives no prejudice from having stated on 
a former occasion what my opinion then was. In every 
case submitted to my consideration, my opinion is formed 
upon the best attention 1 can give to the arguments 1 have 
heard; but if upon a subsequent argument £ am satished 
that my previous judgment was wrong, I think It my duly 
to confess my error, and in doing so 1 trust I do myself no 
discredit. After the argument which has now taken place, 
I am inclined to think that the former decision in Hollinshead 
V. The Leeds and Liverpool Canal Company was wrong; 
and we should have desired to have this case argued a se- 
caod time, in order that we might havc^e benefit of my 



EASTJSR TERM, FOURTH GEO. IV. 

Liord Chief Justice's judgraeut, but as the case comes be¬ 
fore us on special verdicti and as the probability is that the 
parties -would be desiroi|s (whatever the opinion of this 
Court might be) o^ taking the opinion of a court of error, 
we think it more advantageous to pronounce our judgment 
upon the present argument. The principal grounds upon 
which 1 have changed the opinion 1 formerly entertained 
upon this question are, 6rst, the enormous amount of the 
toll claimed; and, second, that it is proportioned not to the 
loss of water occasioned by the passage through the lock, 
but to the length of the voyage, which seems to me an 
unjust criterion. Tlie rate imposed by the 10 &. 23 Geo. 3. 
is clearly upon the article conveyed, and is varied in pro¬ 
portion to the nature and the value of the different sorts of 
goods passing along the canal. The 33th section of the 
former of those acts gives to all mankind a liberty to use 
and navigate the canal for the purpose of trade, &.c. Tins 
is the privilege clause, and undoubtedly the literal construc¬ 
tion of it would apply to loaded boats only, and not to such 
as were passing empty in pursuit of a cargo, or returning 
home without one. But in my view of that clause such a 
construction. would be much too narrow and confined to 
meet the intention of the framers. “ For the purpose of 
trade” are comprehensive words, and I think a boat return¬ 
ing empty for the purpose of reloading and returning with 
another cargo, is properly within their beneficial operation. 
Theu by the succeeding section, upon which the section 
immediately under consideration is evidently modelled, a 
maximum of rate is established. The principle held in view 
when that section was framed, I take to be, that it was not 
worth the while of the proprietors to open the lock for a 
smaller vessel than one of twenty tons, and therefore that 
for every vessel having a less cargo than twenty tons, a rate 
as for twenty tons should paid. But I cannot think that 
boats having no cargo at all on board, were meant, or ought 
to be comprehended within that principle. I’hc rate is uui- 
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vefsally imposed upon the cargo, not upon the boat, and 
therefore only attaches when the boat carries some cargo, 
though less than twenty tons. Then comes the clause in 
question, which is varied from the ‘former in this respect, 
that boats capable of carrifing, but not in fact carrying 
twenty tons, shall pay equally with those which do carry 
that tonnage. So that tlie result is, that both boats, which 
cannot from their size, and those which can, but in fact do 
not, carry twenty tons, shall pay the same toll as boats 
having twenty tons on board are to pay. I am therefore of 
opinion that this clause does not apply to empty boats, and 
tliat in order to bring a boat within its oj)cration, she must 
have some loading on board. It is to be remembered that 
the effect of the clause is to cast a burthen upon the public 
for the benefit of a few‘ individuals ; it is therefore to be 
construed liberally on the side of the public; and it was 
the duty of the company, if thei^ really contemplated the 
grant of the particular toll now claimed, to have caused 
the insertion of woids in the statute, which would have 
plainly and expressly imposed it. That they have not done, 
and therefore I am of opinion that the boat in question 
was not liable to pay any toll, and consequently that the 
defendant is entitled to our judgment. 

Holroyd, J.—The discussion which this case has 
received to-day has perfectly satisfied my mind that the 
former decision of the Court was erroneous. On that occa¬ 
sion the Court was influenced by the supposed injury arising 
to the company from the trouble and loss of water occasion¬ 
ed by the empty boat in passing the lock, but I am now 
convinced that that was an improper criterion for the estima¬ 
tion of the toll. The toll is in every instance imposed not 
on the vessel, but on the cargo. By the former statute no 
boat was liable tO pay toll unless she had a cargo on board, 
and the boat in question therefore is clearly within the pri- 
-vilege and exemption clause, unless ^he last statute ex- 
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pressly impoaes a toll upon boats in her situation. Now, 
does it do so ? 1 am clearly of opinion that it does not. It 
imposes upon boats capable of carrying twenty tons, and 
not having twenty t5ns.on board, the same toll as is payable 
by boats having twenty tons on board. I think that cannot 
mean an empty boat, but that in ofder to be liable upon 
that clause, the boat must have some loading on board. 
The clause does pot alfect to create a new toll, but only to 
increase those already existing; but if it is to comprehend 
empty boats, it clearly has the effect of creating a new toll. 
I also think that an empty boat may be within the privilege 
clause, and that the boat in question was; she was returning 
homeward to procure another cargo, and therefore she was 
navigating expressly '' for the purpose of trade.*’ For these 
reasons, 1 am of opinion that this boat was not liable to pay 
any toll, and therefore that we are bound to give judgment 
for tlie defendant. 


Best, J., concurred. 

Judgment for the defendant. 


Doe, d. Marquis of Ancuesey u. Rob. 


ERLMlf in Htlafy Termf had obtained a rule, calling Landlord en- 
. . wwr-11- « 1 ters into an 

upon the tenant in possession, niiltam Jirown, to shew ai^reement 

cause why he should not give the undertaking, and enter 

into the security required by 1 Geo. 4. c. 87. It appeared to grant 

^ ^ the latter a 

lease for eight 

years of certain premises, the agreement to take effect from the lOth October, 1814, from 
which time tenant Itad been in possession, yielding 2s, 6d. yearly, and in case he held 
over after the term, he was to pay 40s. per diem for every day he retained possession. 
The lease was never granted. At the expiration of the term tenant held <tver, after 
having been served with a nine months notice, to quit at the end of the year for which he 
held, which should first happen after the expiration of half a year, front the date ot the 
notice. He was then served with a written demand of possession, and the same paper 
notified to him, that if he did not yield quiet possa.ssion, an ejectment would be brought: 
Held, I.That the tenant was not to be treated as a tenant from year to year; and, 
S. That the demand ofAossession was sufficient notice within 1 Oeo. 4. c. 37, so as to entitl® 
the plaintiff to the benefit of the undertaking and security required by that statute. 
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by the affidavits upon which the rule was obtained, that the 
plaintiff and Brown had entered into a written i^eement, 
bearing date 2d Januaryf 1815, by which the latter was to 
have a lease of the premises in question for a term of eight 
years, commencing from the 10th October, 1814, at the 
rent of two shillings and 8ixpence| payable quarterly, and a 
further rent of forty shillings daily, for every day that he 
should withhold the possession after the ^xpiratjon of that 
term. The^premises consisted of a cottage and garden, and 
were in the occupation of Brown, when this agreement w'as 
made. No lease was ever granted. The term expired on 
the 10th October, 1S22, and on the 4th February in that 
year a notice was served upon him to quit at the end of the 
year for which he held, which should 6rst happen after the 
expiration of half a year from the noticb. The yearly rent 
of two shillings and sixpence was regularly paid from 
October 1814, to October 1821, inclusive. Brown conti¬ 
nued to hold the premises after thl^ expiration of the term, 
and on the 13th December, 1822, a verbal demand of pos¬ 
session was made upon {binl^ and also a written demand, 
dated a few days previously, in the following terms;—« You 
are hereby required to delivered up the peaceable and quiet 
possession of the premises, &c. held and occupied by you 
as tenant thereof, to me, your term, interest, and tenancy 
therein having*^ expired or been determined, in default 
whereof I shall forthwith proceed by action of ejectment,*’ 
&c. After this notice hb continued to hold over, and the 
action was brought. 

Manning now shewed caqse, and took tw^o objections. 
First, tliat there had been no demand in writing,” of the 
p(»session within the meaning of the statute; and, second, 
that Brown clearly held as tenant from year to year, whereas 
the statute appli^ only tb cases of lands, held under an 
agreement in writing. The written paper which had been 
aerved upon the fenant was in substance no piore tban a 
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notice of action, and at all events was not such a forma^ 
and absolute demand of possession as the legislature seem¬ 
ed to intend; it qught to have been a demand of posses¬ 
sion, and nothing else*; but this was mixed up with other 
matters. Then this was clearly not a holding under an 
agreement; the tenant was in possession when the agree- 
roent was made; no lease was ever executed; his tenancy 
remained Vnaltel^ed in its nature; the mode in which his rent 
was paid continued the same; and the noticed to quit was 
expressly applicable to a yearly tenancy. All these circum¬ 
stances concurred to shew that though there had been a 
design to grant him a term in the premises, that design had 
never been accomplished, and that he continued during all 
the time, not only in point of fact, but also clearly in the 
understanding of both parties, a tenant from year to year. 
He cited Doe, d. Bradford v. Roe (a). 

♦ 

Jeremyi control, having referred to Doe, d. Phillips v. 
Roe{b)t and Doe, d. Cardigjj^n y. i^e(c), was stopt by^thc 
Coul^. t 

Per Curiam .—^llie written notice of action contains a 
good demand, in writing, of possession within the meaning 
and object of this act of Parliament. T^ere is a demand 
in writing to deliver up the possession; that is all the 
statute requires, and the subseqii^t notice of action cannot 
invalidate or destroy the effect of the previous demand. 
This is also lilanifestly a holding under an agreement for a 
lease; the new tenancy was to commence from a day already 
past, and vims to end at a "lay then fixed, and when^.that 
day arrived, notice to quit W'as given according to the terms 
of the agreement. There is tlierefore no weight in either 
of these objections, and we must make the 

V 

it Rule absolute. 

(a) 5 ihrn. & Aid. rro. (Jb) Ante, vol. 433. (c) Id. 540 . 

yoL. II. o o itr 
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1823. 


Edmeads and Others xi. Newman. 


Two spver.il Assumpsit for mone}- had and received. Plea, Non- 

cam-inV^on* assumpsit. At the trial before JEZ/entoroi/^gA, C. J., at the 

s}lpctu*ely in London adjourned Sittings after Michaelmas Term, 1816, 

the same conn- the plaintiffs w'cre nonsuited, under the learned Judge’s di- 

iirthe liabit of rection, but in the following Term a rule nisi was obtained 
cxcitanvin" 


notes and se¬ 
curities with 
each other, and 
settling their 
balances by a 
prescribed 


for a new trial, and upon shewing cause against that rule, 

the Court directed the facts to be stated in the following 

case for the opinion of the Court. 

I'lie plaintiffs before and on the 6th Marche 18l6, carried 

the*^firiiTi8”be*^^ business in co-partnership as bankers at Maidstone, in 

came bank- Kent, under the firm of “ The Maidstone Bank.” Be- 

thc time of the fore the 17 th 18l6, E. ^frrfold, J. Springet, find 

rupt,^Ldr^ IV. M.Penfold, carried on business in co-partnership as 

firm had in bankers at Maidstonel under the firm of “ The Kentish 
their posses- , . i- i i 

81011 notes and Bank;” and on that day their partnership was dissolved, 

the^oiher to and the following notice w'as published in the IfOndon Ga- 

nearly the zette, and the Maidstone paper of the SOth of that month. 

The piovi- «< \ 7 t\i Februart/, 1816. Notice is hereby given that the 

of the bank- co-partiiersliip between us, E. Penfold, J. Springet, and 

apjrfzed of'”^ Pcnfold, trading under the style of “ The Kentish 

this fact, pre- Bank,” at Maidstone, in the county of Kent, is, as to the 

sented and ob- j i. • 

tained pay- said J. Springet, dissolved by mutual consent, and that m 

iiotes of the future the said business will be carried on b;^ the continuing 

pSyaf "their P'‘‘f'-“ers of the said bank. E. Penfold, J. Springet, 

bank, and fT. JVI. Penfold.*' The plaiflliffs were acquainted with this 

ageilts^n Low- notice on or about the said 20th February. From the dis- 

mitknoWtbe solution, until the 7 i)\ March, 18l6, the business of the 

situation of tbe Kentish bank was carried oH under the same firm of ** The 

that ihc sol- ’ ^entish Bank.” Messrs. Penfold did not issue any new notes, 
vent firm 

iiiicbt sue the provisional assignee for the amount of the notes in assumpsit, for money 


had aud'received, though tbe conduct tf the latter savoured of tort. 
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but continued to re-issue and to receive in payment the io23. 
notes which had been previously issued in the names of 
themselves and Mr. Springet. For many years before, and Kbmeaih 
aftef the dissolution of partnership, till Messrs. Penfold Newm/vv. 
stopt payment as after mentioned, the two banks daily ex¬ 
changed ihe checks and drafts, which they held upon each 
other, without either receiving the balance in a payment; 
but if the checks, &c. held by the one, exceeded in amount 
those held by the other, the bank from which the balance 
was payable, gave to the other a memorandum of ex¬ 
change, to be produced and allow'ed at the next general 
exchange of their respective notes and checks. 7’his was 
usually done twice or thrice a week, but whenever the ba¬ 
lance exceeded 100/. upon a general exchange, it was im¬ 
mediately paid by a draft or bill on London ^ to the bank to 
whom it w'as due ; otherwise it was carried on by a memo¬ 
randum to the next general settlement. The defendant w^as 
a partner in the firm of Ramsbottom and Co. bankers, of 
London y w'ho were the Londton agents, first of Messrs. Pen- 
fold, Springet, and Penfold, and afterwards of Messrs. Pen- 

V 

fold ; Sir P. Pole, and Co. bankers, of London, were and 
are i\\G’ London agents of the plaintiffs. On the 6th March, 

1816 , Messrs. Ramsbottom and Co. stopt payment, and 
Messrs. Penfold continued to pay during^he usual banking 
hours of that day, but did not open their bank the next 
morning, or afterwards. On the evening of that day Messis. 

Penfold had verbal information of the stoppage'of Messrs. 
Ramsbottom. At the close of that day the relative situation 
of the plaintiffs and the Kentish bank was this :—^^Fhe 
Kentish bank held notes of the plaintiffs to the amount of 
610/., of which one hundred and forty 1/. notes were pay¬ 
able at the plaintiffs onlp, the^rest were payable there and at 
Sir P. Pole and Co’s., and they had all been received by 
Messrs. Pe«/b/(t/ after 1st Jir/rcA, 1816. They held also a 
memorandum of exchange for 82/., abheck by T. Ellis, on 
the plSintiffs, for 7/., and another, by Tapsjield, for 4/. j 
. o o 8 
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lu all 703/. The plaintiffs on that day held R.Miller^ check 
upon Messrs. Fetijoidf of 5th ikfarcA, 18l6, addressed to 
Penfold^ Spriuget, and Penfold, and |•ec<*ived on the day of 
its date for 35/. 14s. Another, in all respects the same, for 
v35/. 15s., IV.Sozverbfs check, of 4th 1 B 16 , in all 

other respects the same, for 10/. Os. lOd., J. Millerls check, 
ot 2d March, 18lG, in all other respects the same, for 50/., 
a ine niorandtun of cKchangc for l65/. Is. (id., and notes of 
Penfold, Spriuget, and Ptnfold, payable both at-tlieir bank 
and at liamsboitom and Co*s. and received by the plaintiffs 
after the 17th Februmy, 18IG, for 429/.; in all 725/. 1 Is. f\d. 
'I’he inemoraiidum held by the Kentish bank was in this 
form; “ Heccived March, 18IG, of Messrs. Pe/j/b/d 
and Co. the sum of eighty-two pounds for Edmeads, Atkins, 
and Tyrrell f signed by one of their clerks. That held by 
the plaintiffs was in this form; “ Kentish Bank, March Gth, 
18l6. Received of Messrs. Edmeadit and Co. one hundred 
and sixty-five pounds Is. od. on account. For Penfold and 
Penfold ; IV. Muster. The notes and securities held by the 
plaintiffs, were all received after the 17 th Pe/>rM07^, 18lG. 
On the March, 1816, Messrs. Per//b/d committed an 
act of bankruptcy, and a commission issued against them, 
under which they were declared bankrupts. Mr. Springet 
committed an act of bankruptcy about a fortnight after, and 
the first cominissioii was then superseded, and a joint com¬ 
mission awarded against him and Messrs. Penfold, which 
was in progress at the time this action was brought. The 
defendant having been appointed provisionarassignee under 
this commission, went to Maidstone on the 9th April, 18lG, 
and demanded of Robert llazell, the managing clerk of 
Messrs. Penfold, the notes, &c. of the plaintiffs, amounting 
to 703/. llazell told him th^t the plaintifi's had nearly the 
same amount of notes, and-other securities, of the Kentish 
bank, and that the plaintiffs notes, See. had been set apart 
to be exchanged wflh the Maidstone bank by proper per¬ 
sons, but they were not set apart, or made into a separate 
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parcel Jberore the bankruptcy, though Ilazell swore that in 
his own mind he had put them apart for the purpose of ex¬ 
change* The dcfeiidaht took the notes and securities into 
his owm possession, and presented notes amounting to 1 40/. 
to the plaintiiTs at Maidstone, who duly paid the same, and 
others amounting to 470/. at the house of Sir P. Po/e and 
Co. the London bankers and agents of the plainlififs, who, 
being ignorant of ihe circumstances, paid the same, and 
debited the account of the plaintiffs w’ith the amount thereof, 
after which, and before the commencement of this action, 
the plaintiffs demanded of the defendant a return of the said 
money, and the defendant refusing to return the same, this 
action was brought. The question for the opinion of the 
Court is, whether, under all the circumstances of the case, 
the defendant is legally entitled to retain the money so ob¬ 
tained. If they are of opinion that the defendant is entitled, 
then a nonsuit to be entered; otherwise the rule for a new 
trial to be made absolute. 
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Chilty, for the plaintiffs, was stopped by the Court. 


Parke, coiitrd. i^ssumpsit for money had and received 
will not lie under the circumstances of this case. If the 
plaintiffs have any remedy it is by a special action on the 
case for a deceit, inasmuch as the defendant, if he had 
no right to the money, must have obtained it by tortious 
means. Upon,, this principle the nonsuit had proceeded at 
the trial, and it seems to have been well founded. Sup¬ 
posing, however, that the jllaintiffs could have any right 
of action, it would not accrue until they had placed the 
defendants in statu quo, by delivering up the securities 
which they held against the KeMish bank. If the plaintiffs 
had any just cause for saying that the defendant had de¬ 
ceived them, then they ought to have made a tender of 
those securities, and after putting the defendant in the same 
situation as he would have been before, an account might 
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1823. betaken between the parties, and the balance, if any, paid 
over. Until this had been done, the plaintiff's had no right 
Ediweads action. Tlie defendant, by this proceeding, is placed in 
Newman, g most disadvantageous situation, because, if the plaintiffs 
succeed in the present action, what is there to prevent 
them from circulating these notes again, and making the 
defendant liable for the. amount, or proving them under the 
cotnmission against Penfoldy Sprhigetf and Penfold^^ The 
restitution of these securities was a condition •precedent, 
and until that had been performed, money had and received 
would not lie. But there is another ground upon which 
this action cannot be maintained. Here are sets oflF in 
different rights. Upon balancing the accounts, the plaintiff s 
may have one ground of claim against Penfold, Springet, 
and Penfold, and another against Penfold and Penfold. 
It may be true that all the notes were received by the 
plaintiffs after the dissolution of partnership between Pen¬ 
fold and Springetf but still the case did not find that they 
were re-issued by the Kentish bank after that period. 
Under such circumstances, and supposing this action main¬ 
tainable, how is it to be determined for what amount the 
plaintiff's are entitled to recover ? 

Bayley, J.—I am of opinion that the nonsuit must be 
set aside, and a new trial granted, or some other arrange¬ 
ment made between the parties to meet the justice of the 
case. At the time when the Kentish bank failed, they had 
m their possession certain securities against the Maidstone 
bank, and the latter had also in their possession certain 
securities against the former. Upon the adjustment of all 
those securities (considering the Kentish bank as one entire 
firm, and not making any distinction between the securities 
issued by them), there was a balance of €2/. in favor of the 
Maidstone bank. The defendant was the provisional as¬ 
signee of the Kentish bank, and he had no rights except 
such as the bankrupts had. J^ow', under the 5 Geo. 2 . 
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c. so, the balance between the two accounts was the only 
real debt, and therefore considering the whole as con¬ 
stituting one entire •agreement at that time, there was no 
debt due from the Maidstone to the Kentish bank, but 
there was a debt of 22/. due from the latter to the former. 
The defendant in his character of provisional assignee, 
holding in his possession 70.3/. as against the Maidstone 
hank, applied to their managing clerk, and obtained these 
securities^ Me is informed at the time by the clerk, that 
the Maidstone bank hold securities nearly to the same 
amount against the Kentish bank. After being apprised of 
that fact, the defendant should have understood (and it 
was his duty so to do), that the balance between the two 
accounts only was the debt, inasmuch as he had no rights 
beyond those which the Kentish bank had at first; but not¬ 
withstanding this, he obtains payment of part of the se¬ 
curities from the Maidstone bank, and of part from the 
banking-house of Sir P. Foie and Co. their agents in Lon¬ 
don. In this respect it seems to me, he acted contrary to 
his rights as provisional assignee. He was not at liberty 
to receive any part of that money, and having exceeded his 
duty, 1 think he is liable to refund it in an action for money 
had and received. It is contended that this should have 
been an action on the case for a deceit, and that at all 
events the plaiiitifis were not entitled to bring an action for 
money had and received until the securities in their iiands 
were delivered up, and the rights of the parties ascertained. 
I think otherwise. This is one of those cases in which the 
party may waive the benefit resulting fron]|^ an action in 
tort, and bring assumpsit, and as to waiting until the se¬ 
curities were exchanged, 1 think the plaintiffs w^erc under 
no obligation to do that, inasmuch as the defendant was not 
entitled to put himself in a ^better situation by obtai^iiiig 
this money than he would have been in before. It seems to 
me, therefore, that money had and received is the proper 
action. I do not see what benefit could result to the Kentish 
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bank brom having the securities pro tanto, delivered up to 
them, because if there were any claim made upon them, it 
would be successfully resisted by shewing that the securities 
had been in possession of the Maidstone bank; and con¬ 
sequently they could .»iiot be damnified. Whatever the ba¬ 
lance between the two accounts is, I think the defendant is 
liable to refund it in this action. It is suggested that there 
may be a difficulty in ascertaining the amount for which the 
plaintiffs are entitled to recover, on account of the different 
rights involved; but it is not necessary for the Court to 
give any opinion upon that point, because it is not properly 
presented to their consideration. Tlie question is, whether 
^ there sliould be a nonsuit or not. If there should be 
different claims against the Kentish bank, before and after 
Springett retired from the firm, they may be very easily 
ascertained, and the result, whatever it is, will be the sum 
which the plaintiffs are entitled to recover. I think the 
plaintiffs were nonsuited too expeditiously, because they 
were clearly entitled to recover something. 


Holroyd, J. w'as of the same opinion. 


Best, J.—I think this is a very equitable action, and is 
properly conceived in point of form. 


Rule absolute for a new trial. 
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1823 . 


Carter, Assignee of Abitboe v. Ab|iott and Others, 


This was an action of debt upon the statute 9 -dnn, llie assignee 

c. 14, by the plaintiff, as assignee of the estate and effects brong^Tala"**^ 

of Moses Abitbolf a bankrupt, against the defendants, to 

recover a sum of money lost to them at play by the bwik- c-14. to re- 

* . cover back 

rupt. At the trial before Abbott, C. J. at the Middlesex money lost by 

adjourned Sittings after TrtmVy Term, 1822, a verdict was to^he* defen- 

found for the plaintiff for the sum of l6l0/. subject to the dan# a^the 

game oaonge 

opinion of the Court upon the following case:— et noir.wTo 

The plaintiff is assignee of the estate and effects of of°the money,* 

Moses Ahitbol, a bankrupt. The commission was dated 

9th January, 1821 ; the act of bankruptcy was committed certificated, 

in August, 1820; the bankrupt obtained his certificate T witness, and 

7 tb September, 1821. The action was brought to recover ‘“order to 
^ ® render him 

the sum of 22851. being the amount of money lost by the 
bankrupt to the defendants at the game of rouge et noir in reieased^the* 
the month of November, 1820. 


To prove the loss of the 


assignee of all 
claim upon 


money, the bankrupt was called as a witness on the part the surplus 
I 1 • ■ /Y* 1 , . fund, if any; 

of the plaintiff, when the defendants’ counsel objected to ail the cre- 

his competency, upon the ground that if the case opened pro*v'e^*K!***^ 

by the plaintiff’s counsel, and which the bankrupt was baSupt*^ 

called to prove, was true, his certificate under the com- fro™ future 

mission was void, and his future effects liable to the pay- the assignee 

ment of his debts; whereupon tlie counsel for the plain- ^'"crecHtoOr* 

tiff produced and proved a release, dated 15th June, 1821, oxocuted a 

* ‘ . * * like release to 

by the bankrupt to the plaintiff as assignee, of ** all surplus the bank- 
and allowance under the commission;” a further release, [“^ThaTthese' 
dated 23d Juwuarj/, 1822, and executed by the creditors t 

the bank¬ 
rupt s competency. 2. That after the expiration of more than a year from the date; 

of the commission, it was to be presumed, that all tlie creditors had proved, and that 

a release signed by all who had proved, was binding as a release by every one of the 
creditors ; and 3d, That the assignee's title to sue was not destroyed by the release he 
bad executed, inasmuch as it only extended to the bankrupt’s future estate. 
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who had proved under the commission, including the pe¬ 
titioning creditor, to the bankrupt, of “ all actions, causes 
of action, &c. which they, the creditors, or any of them, 
then had against the said bankrupt, or his lands, tenements, 
goods, and chattels, or any part thereof, at law or in equity.” 
A third release, dated 21st JunCj 1822, executed by the 
plaintiff, as assignee (who was not a creditor, and conse¬ 
quently had not executed the second release) to the bankrupt, 
of all claims upon his property, estate, and effects, al¬ 
ready acquired, or hereafter to be acquired, subsequent to 
the allowance of his certificate.” It was then objected, on 
the part of the defendants, that notwithstanding these re¬ 
leases, the bankrupt was not a competent witness, and that 
the effect of the releases W'as to destroy the plaintiff’s 
right to maintain the action. The Lord Chief Justice re¬ 
ceived the evidence, subject to the opinion of the Court 
upon this case, and a.verdict was found for the plaiutifT 
for I6l02. The questions for the opinion of the Court are, 
first, w'hether the bankrupt was a competent witness; and 
second, whether the instruments before-mentioned had 
destroyed the capacity of the plaintiff to sue in this action. 
If the Court shall be of opinion, either that the bankrupt 
was not a competent witness, or, that the right of action 
was destroyed, a nonsuit is to be entered; otherwise the 
verdict is to stand. 


Wilde, for the plaintiff. Upon the first branch of this 
case, namely, the competency of the bankrupt, as a witness 
on the part of the plaintiff, the main question seems to 
arise upon the release by the creditors to the bankrupt, and 
appears to be, whether there were sufficient grounds for 
presuming that all the creditors had joined in that release, 
and if not, whether the onus lay upon the defendants to 
shew that there were other creditors in existence, who had 
not joined in it. Now l^a], like moral, presumption, 
must depend upon the particular circumstances of the case 
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upon which it is built, and the circumstances of this case 
are amply sufficient to found the presumption, that all the 
creditors had executed the release. All the several public 
meetings, and all the important acts, incident to a commis¬ 
sion of bankruptcy, had taken place; the choice of assignees; 
the final examination of the bankrupt; the allowance of the 
certificate; and from the beginning to the close of the 
transaction, no shorter an interval than eighteen months had 
intervened. Surely after such a lapse of time, and such a 
recurrence of opportunity to come forward, the non-appear¬ 
ance of additional creditors, in the absence of proof of 
their existence, is a reasonable ground for presuming that 
they did not, in fact, exist. Then, if the evidence was in¬ 
decisive, the defendants were certainly the persons upon 
whom it was incumbent to put the fact beyond doubt. 
To them it would have been easy so to do, for a single 
question put to the bankrupt on cross-examination, would 
have established the fact one way or the other; but to the 
plaintiff such a course presented insuperable difficulty, for 
he could not examine the bankrupt to such a fact, because 
he was bound in the first instance to render him competent, 
which, upon the record, he prima facie appeared not to be. 
Then upon the second branch of the case, the question is, 
whether these releases have rendered the bankrupt a com¬ 
petent witness, so as necessarily to destroy the capacity of 
the plaintiff to sue in this action ? The answer to that 
question is short and conclusive. The money sought to be 
recovered by this action is no part of the effects of the 
bankrupt; he has no interest in it; it is the property of the 
assignee, and belongs to him as a trustee for the creditors 
at large. 

The Court stopped him, and called upon 

F. Pollock for the defendants. The attempt to make the 
bankrupt a witness in this case is an anomaly upon the face 
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of it. It is an attempt to make a person a witness w'hom 
the law expressly forbids to be a witness, and to give a 
bankrupt his certificate whom the law has in terms disquali¬ 
fied for receiving it; and both those objects, if accom¬ 
plished, will have the effect of letting in his testimony for 
his own benefit only. It is admitted that upon the record 
he is incompetent, and it is the duty of the party who stands 
in need of his evidence to remove his incompetency; the 
defendants need him not, and are not therefore bound to 
qualify him; the plaintiff does need him, and upon him 
therefore the burthen ought to be cast. What is the effect 
of the three releases which were produced at the trial ? Tlie 
first debars the bankrupt from all claim upon the surplus 
and allowance; and the last relieves him from the claims of- 
his assignee; but as to the second, it affects indeed to re¬ 
lease him from the claims of all his creditors, but what was 
the evidence that it did so ? No more than this; that all 
the creditors who had proved under the commission had 
executed the release; but tliero was not a particle of evi¬ 
dence to shew that those were all bis actual existing cre¬ 
ditors. But it is said there is a reasonable presumption that 
all the creditors bad proved. The facts of the case con¬ 
tradict this argument. Every day’s practice in bankruptcy 
proceedings shews, that until a dividend is declared, the 
bulk of the creditors do not come in to prove ; for till that 
moment arrives they have no motive for so doing. In this 
case no dividend w'as ever declared; why then should the 
creditors come in and prove, and how does the fact of their 
not proving lead to ibe inference that they are not in exist¬ 
ence ? Then it is said that the plaintiff had no means of 
shewing that there were no outstanding creditors. He had 
the best means in the world. He might have produced the 

if 

bankrupt’s books; he might have examined his clerks and 
those who had dealings with him; and from those sources it 
would instantly have appeared who were his creditors, and 
whether all those creditors had executed the release. Upon 
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this part of the case, therefore, it is clear that the bankrupt leaa 
was not a competent witness upon any reasonable presump* 
lion to be raised upon the facts; add that it was incumbent Carter 
on the plaintiff to render him competent in the first instance Abbott. 
before his testimony could be received at all. Then, se¬ 
condly, if these releases were sufficient to render the bank¬ 
rupt a competent witness, they necessarily destroyed the 
plaintiff’s capacity to sue in this action. The assignment to 
the plaintiff under the commission vested the whole of the 
bankrupt’s property in him; he became clothed with the 
legal interest for tlie benefit of the creditors, and therefore 
no act of theirs by way of release to the bankrupt could 
his legal rights; he stood in tlie situation, and must 
be regarded in the light of any other trustee; but for what 
purpose andUfor whom was he trustee ? All the purposes of 
this commission were already answered; there was no ex¬ 
isting interest left. The terms of the plaintiff’s release 
were as ample as it was possible for language to express; 
he released “ all claims upon the bankrupt, his property, 
estate and effects, already acquired, or hereafter to be ac¬ 
quired.” Then in what or whose right could he now sue ? 

For what purpose, or for whose benefit would he recover in 
this action f 'I’here are no debts remaining to be paid; for 
this release has extinguished them all. He can be suing for 
the bankrupt only, and that by law he is forbidden to do; 
for the statute 1 James 1. c. 15. s. 15. expressly enacts, that 
under such circumstances the bankrupt shall bring the ac 
tion in his own name; and the result is, that the bankrupt is 
in fact the plaintiff in this action, and is bringing forward 
his own testimony in support of an attempt to take money 
out of tlie pocket of the defendants and put it into his own. 

From the moment that the plaintiff had signed his release, 
he- had parted with his right to sue as assignee, because he 
had resigned the claims of those in whose name and for 
whose benefit alone he was ever entitled to sue in that cha¬ 
racter. Upon this part of the case, theiefore, it is dear 
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that the present plaintiff cannot maintain the action; and, 
upon both questions, it follows that the judgment of the 
Court must be for the defendants. * 


BAyLEY,«J.—^Two questions are raised for our consi¬ 
deration in this case; first, whether the bankrupt was pro¬ 
perly admitted as a witness at the trial; and, second, whe¬ 
ther the plaintiff *s right of action was destroyed by the re¬ 
leases given in evidence. With respect to the first I am of 
opinion, under all the circumstances, that the learned Judge 
who tried the cause had sufficient grounds for admitting the 
bankrupt as a competent witness. The bankrupt had ob¬ 
tained his certificate; his evidence had a direct tendency||o 
shew that the certificate was void; and therefore in that 
point of view he was called expressly against his own inte¬ 
rest. That was one circumstance which might naturally and 
properly weigh with the learned Judge on the side of his 
admissibility. Then he had given a release to his assignee 
of all surplus and allowance, W'hich prevented his receiving 
any benefit from the increase of the fund, and so removed 
any interest he might be supposed to have in that respect. 
The bankrupt’s evidence was of course calculated to in¬ 
crease the fund, and the increasing the fund might be a 
temptation to new' creditors to come in and prove; but are 
we to presume that there are any such creditors in existence ? 
If the certificate is valid, the bankrupt is so far a competent 
witness; if it is void, he is incompetent. There is an ob¬ 
jection to him on the record; how is the plaintiff to re¬ 
move it ? By putting in the release by the creditors to the 
bankrupt. The language of this is very general, and it evi¬ 
dently purports to be executed by all the creditors who had 
proved. If there are other creditors behind, all the labour 
and pains that the bankrupt and the plaintiff' have talien are 
rendered nugatory. But what is the fair probability arising 
from the facts ? The commission is dated in January 1821 , 
and the three usual meetings take place at the usual inter- 
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vals of time. Surely ibe probability is, that the creditors 
will come in and prove as soon as they can; a certain num¬ 
ber do prove as soon as it is possible; and from that time 
down to Octoberi 1822, no other creditor appears to prove, 
while all who have proved sign the certificate; and yet we 
are asked to presume that there are outstanding creditors. 
1 think that would be too much; and that after such an in¬ 
terval the fair inference was that no other creditors eristed, 
and consequently that there was a sufficient prima facie 
case of competency. The maxim of law, “ de non appa- 
rentibus et non existentibus eodem est ratio,” seems to me 
fairly to apply in this case. If in fact there were other 
yeditors, the defendants might easily have proved it out of 
the mouth of the bankrupt, who could not fail to know, and 
1 think the, onus probandi lay on them. Upon the whole 
therefore, I incline to think that the evidence W'as properly 
admitted. With respect to the second question 1 have a 
much more decided opiniou; indeed, I entertain no doubt 
whatever upon it. It is said that the necessary effect of the 
release by the creditors to the bankrupt is to destroy the 
plaintiff’s right of action, because from the moment that 
release was executed, the former ceased in effect to be cre¬ 
ditors, and the plaintiff became functus officio, and was in 
fact no longer assignee. I cannot subscribe to this construc¬ 
tion of the release. It is of all claims upon the bankrupt, 
his lands, tenements, goods and chattels.” What are hu 
lands, tenements. Sic.? Certainly not those of which he 
was possessed before his bankruptcy ; for by the assignment 
they bad become the property of the plaintiff. But he 
may hereafter acquire others, and to those future effects the 
release undoubtedly is meant to apply. The fair construc¬ 
tion and sense then of this release, appears to me to be, to 
rele^e from any claim of the creditors the future effects 
which the bankrupt may acquire, and not at all to affect 
those which have already passed to the assignee. In that 
view of the case, therefore, I am of opinion that the plain 
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tiff was fully entitled to maintain this action, and conse¬ 
quently that on both points raised, the judgment of the Court 
must be for tlie plaintiff. 


HolroyD| J.—I am of opinion that my Lord Chief 
Justice came to a right conclusion at die tiial upon both 
points. 1 think, under the circumstances which were given 
in Evidence, the bankrupt was a competent witness. His 
evidence might place him in a worse situation than he was 
in already, but could not possibly place him in a better, and 
if his testimony was calculated to avoid his certificate, he 
was clearly acting against his OM-n interest. The bankrupt 
laws all concur in considering a commission of bankrupt as 
a mode of relief to the creditors, and therefore the pre¬ 
sumption is, that all the parties intended to be relieved will 
come forward as soon as possible, and take the benefit pro¬ 
vided for them, because, otherwise the act of a part by sign¬ 
ing the certificate might bar the rest. In the present case 
the long interval which elapsed, without any other creditor 
appearing, very much strengthens this presumption, and the 
circumstances, taken altogether, seem to me quite sufficient, 
to warrant the conclusion that ail the creditors had signed, 
particularly when the defendant, whose duty it was,' and 
who had the power to prove the contrary, if the contrary 
were the fact, adduced no evidence against it. On the 
second point, I am clearly of opinion, that the release by 
the creditors did not bar the plaintiffs’ right to sue. It is 
not a re-assigiiment of his former effects to the bankrupt, it 
is only a remission of all the claims upon those he may here¬ 
after acquire. I cannot see how the plaintiffs’ interest in 
the effects, or his right of action is at all affected by that 
instrument; the present action is against a debtor of the 
bankrupt, not the bankrupt himself, and is therefore a claim 
perfectly independent of the release and its operation. For 
these reasons 1 think the verdict for the plaintiffs ought to 
stand. 
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BliST, J.—Both these points are, in my judgment, so per- 
fectly clear, that 1 can scarcely consider them arguable. 
All that could be done at the time of the trial to render the 
bankrupt competent, -had been done^; the question was, 
whether he had any interest remaining which made him still 
incompetent. 1 am of opinion that he had^not; but that 
was a question for the learned Judge who tried the cause to 
decide; and even if he had left it as a question of J^aQjt to 
the Jury, it would have been' his duty to tell them that the 
presumption was, that no outstanding creditors existed. 
This, I think, is the safe rule on such occasions. . On the 
plaintiff’s side all that could reasonably be expected from 
him was done; the defendant had it in his power to 
rebut that case, but he declined doing so, and his neglect 
made the presumption conclusive against him, and rendered 
the bankrupt a competent, because then, a disinterested 
witness. This argument may be illustrated by a simple and 
lumiliar example. It is proposed to give parol evidence of 
the contents of a written paper. For this purpose it is 
necessary to shew that tlie paper itself is lost. But how is 
tl»is done ? Is it necessary to shew that it is impossible the 
paper should be in existence ? Certaiidy not. It is enough 
to §hew by circumstances, that it is in all probability no 
loiigtM- in existence, and then the presumption follows that 
it is lost. It is said that the effect of our judgment in favour 
of the plaintiff will be to give the bankrupt his certificate^ 
where the law intended to withhold it. This is by no means 
correct. By law a certain proportion of the creditors have 
power to grant the certificate. The law no where says, that 
a bankrupt, under circumstances such as the present, is in¬ 
capable of receiving from his creditors a release of his 
debts, and that is really all that our judgment will effect. 
With regard to the plaintiflF’s right to sue in this case, 1 
fully concur with my learned Brothers in the opinions they 
have expressed, and I think the judgment on both points 
must be for the plaintiff. 

Postea to the plaintiff. 
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Hall v . Smith. 


'file memljpr 
of a country 
bank signed 
for himself and 
partners notes, 
beginning with 
the words, “ I 
promise to 
pay, (See.”— 
Held, that he 
made himself 
severally liable 
upon the notes, 
and could not 
plead in abate¬ 
ment a joint 
liability with 
his partners. 


Assumpsit by the bearer of ten promissory notes for 
1/. each against the defendant, as the maker. The notes 
were all in the following form, and signed by the defen¬ 
dant :— 


** t£l. Town and county of Southampton. £\. 
>{“ a 7027. Bank N° a 7027. 

I pioinisc to pay the bearer on demand one 
pound, value received. Southampton, the 24th 
day of March, 1818, 

For ff. Smith, W. P. Smith, and W. li. Taylor, 

“ Wm. Smith.’* 


“ One. 

“ Fnf. J. 11. Thring.** 


By W. Smith and also by fVm. Smith was meant William 
Smith the defendant; by W. P. Smith was meant William 
Purdue Smith ; and by IV. R. Taylor was meant William 
Raynsford Taylor. The defendant and William Purdue 
Smith, and William Raynsford Taylor, w'ere, at the time 
of the making of the notes, bankers and co-partners. The 
defendant pleaded in abatement that the promises were 
made jointly with William Purdue Smith and William 
Raynsford Taylor, and not by himself alone; to which it 
was replied, that the promises were made by the defendant 
alone, and issue was joined thereon. At the trial before 
Burrough, 3., at the last Summer AsBizes, for the county 
of Southampton, a verdict was found for the plaintiff for 
10/. damages, subject to the opinion of the Court as to 
the several liability of the defendant on the foregoing notes. 
If the Court shall be of opinion that the defendant was 
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severally liable on the said notes, then the verdict is to 
stand; if not, then the verdict to be entered for the de- 
fendant. 
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Hall 

V. 

Smith. 


Selwi/n for the plaintiff. If a contract be joint, and one 
of the contractors only be sued, he may plead in abatement 
that the contract was made by himself and others; but if 
it be joint and several, one may be sued alone. The 
notes in question are obviously joint and several, and 
therefore the defendant cannot plead in abatement. From 
the very terms of the note it is plain that each member of 
the banking firm is severally liable, l^his is manifest by the 
use of the pronoun /, at the commencement. Admitting that 
the defendant had signed the note for himself and partm'r^^ 
still that will not alter the several effect of the instrument 
as to himself; for though the defendant may be considered as 
binding his partners as well as himself, yet he makes him¬ 
self, at all events, severally liable by the use of the personal 
pronoun at the beginning of the note. If the firm had in¬ 
tended to create only a joint liability, instead of using the 
article “ i,” they shotdd have put in “ n?e,” and then the note 
would, upon the face of it, have been joint and not several; 
bift having adopted a different form, they have made them¬ 
selves severally as well as jointly liable, and this action is 
maintainable against the defendant alone. There are no ex¬ 
press decisions to govern this question, but there are some 
authorities which bear upon it. In the case of March v. 
Ward (a) the instrument commenced, I promise to pay,” 
and it was signed by two individuals, and an action being 
brought against one of them, Lord Renyon held, that the 
pronoun I applied to each severally. As far as that deci¬ 
sion goes, it is an authority in favour of this case. So from 
the cases of Clark v. Blackstock (6), and Lord Galway v. 
Matthew {c), the same conclusion may be drawn. The latter 
case is indeed an express authority to shew, that the plaintiff 
<a) Peake’s N. P. C. J30. (b) Holt’s N. P. C. 474. (c) 1 Campb. 403. 

p p 2 
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might in this instance liavc sued the defendant and his part¬ 
ners jointly, or any one separately. In the case of Sayer v. 
Clayton («), the plaiuliff' declared against the defendant as 
one of several obligors of a bond, and the form of the in¬ 
strument being obligo me,” the Court decided that it was 
both joint and several. On the authority of these cases, 
and looking to the terms of the note, the plaintiff is enti¬ 
tled to judgment. 


Hayly for the dcrcudaiit. This is a case of the first im¬ 
pression, and in its result must affect not oul> all country 
bankers, but also operate U[)on the circulation of 15ank of 
England /lotes. If the Court shall be of opinion that a 
person who signs for A., B., and C'.,” is himself liable to 
be sued, the signing clerk of the Bank of England might 
be sued personally upon the notes of that institution. Con¬ 
struing this instrument, how ever, according to its fair import, 
it is joint and not several. If it be admitted that as far as 
tbe defendant’s partners are concerned the note be joint, it 
follows as a consequence that it must be joint as to the de¬ 
fendant also, inasmuch it cannot have one effect as to a por¬ 
tion of the firm, and another as to the individual who hap¬ 
pens to be the person signing for himself and partners, 
'lliis defendant signs in the chaiacter of partner, for himself 
and the other members of the firm, and it is impossible 
to cast upon him a several liability. In the character of a 

-f 

partner he might by law bind his copartners jointly, but he 
had no authoiity to bind them separately, and therefore the 
argument on the other side is not maintainable. Indeed the 
cases relied upon are the very authorities upon which the 
defendant rests, to shew tliat this cannot be considered as a 
several contract. The case of Lord Galway v. Matthew is 
clearly with the defendant, because there it was decided 
that the note, w'hich was signed in a manner exactly similar 
to that in the present case, was merely a joint contract. 

(a) 1 Lutw. 69C. 
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The Court must look to the intention of the parties, ami if 
it appears from the note itself that the parties plainly in¬ 
tended to make a jonit.and not a several instrument, they 
will give effect to that intention. Tliis is manifest from the 
terms of the note; and, considering the hardship of im¬ 
posing the liability upon the defendant alone, the Court 
will decide that this action cannot be supported. 

15AVLEY, J.—I am of opinion that this action is main¬ 
tainable. In so deciding we are not giving to this instru¬ 
ment a difl'erent effect from that which it plainly imports 
upon the face of it. We are merely construing the words 
as they appear upon the note itself. I’he language of the 
instrument is, I promise to pay the bearer on demaiul 
one pound, value received. P'or W. Smith, W. P. Smith, 
and IV. R. Taylorr Signed “ Wm. Smith.'* What docs 
that import to be; and who is it that undertakes to pay ? 
Clearly IVilliam Smith, who says, “ I promise to pay.*’ 
lie is the only promising party. It is true he promises for 
himself and partners, but he alone promises. That is the 
legal and literal moaning of the words in question. Now 
it has been frequently decided, that if a party enters into a 
contract in his own name for the benefit of others, either 
he may be sued, because he entered into the contract, or 
tliose persons for whom he entered into it, may be sued ; 
and, e convorso, the agent may sue, or the parties for w hose 
benefit tlic contract is effected may sue. It is urged that 
there may be some hardship in imposing individual liability 
upon this defendant. There is really none, which might not 
easily have been avoided by using the word we” instead 
of the article I. Had that been done no difficulty would 
have arisen. The terms of this instrument raiglit slicw a 
different degree of obligation on the parties, at the time of 
the trial, according as the plaintiff' might elect, against 
whom he would bring his action. For instance, if he sues 
IVilliam Smith alone, ail he would liavc to do would be to 
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prove TVil/iam Smith's hand-writing; but if he were ob¬ 
liged to sue all the firm, he would have to prove a partner¬ 
ship ; and if he failed in doing that, he would be nonsuit¬ 
ed. It therefore makes a great difference to the holder of 
a note of this description, whether he is at liberty to sue 
one maker only, or is bound j^to sue all. If he sues all, he 
takes upon himself the obligation of proving a partnership, 
which in many instances would be difficult to establish. 
The cases of March v. Hard and Clark v, Blackstock de¬ 
cide, that where the paity uses the pronoun “ I,” a several 
obligation is thrown upon all the parties who sign the note. 
That is not exactly this case ; but a fortiori, if the parties 
who sign are severally liable, this defendant, who is the per¬ 
son actually making the promise, is liable, and he is not at 
liberty afterwards to deny his promise. I think therefore 
that the plaintiff is entitled to judgment. 

Holuoyd, J.—1 am of the same opinion. It is un¬ 
necessary to decide whether the defendant’s signature to the 
note for himself and partnei s w ould make the partners se¬ 
verally liable. Here the dcfenctant promises for himself at 
least, and that is sufficient for the purpose of holding him 
severally liable in this action. 

13est, J., concurred, and said there w'as no analogy be¬ 
tween this case and that of the signing clerk to the Bank of 
England. Here the defendant was a partner, and signed 
in that character ; but the signing clerk of the Bank of Eng¬ 
land is not a partner in that institution, and signs only “ for 
the Governor and Company," thereby expressly excluding 
his own personal liability. 


Postea to the plaiutiff. 
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Doe, d. Sir R. Sutton, Bart. v. P. F. FIarvey, Esq. 
Executor of A. D. O’Kelly, Esq. 


Ejectment for live houses situate iti Ilalj-moon 
Street, Piccadilly, in tlic county of Middlesex. At the trial 
before Abbott, C. J., at ihc Middlesex Sittings after Hilary 
Term, 1822, a verdict was taken for the lessor of the plaintiff', 
subject to the opinion of the Court on the following case: 

By an act of parliament of the 23 Geo. S, entitled An 
act for enabling IV. Pulteney, Esq. to grant leases of certain 
estates in the county of Middlesex and city of London/' the 
following leasing power was given :—“ That it should and 
might be lawful to and for the said IV. P. from time to time 
by indenture, duly executed, &c. to lease unto any person 
or persons whatsoever, all or any part of the said premises 
therein mentioned ; to hold the said premises unto the per¬ 
sons unto whom, or for whose benefit such lease should .be 
made, his executors, 8tc. for any term or number of years, 
80 as such term or number of years did not exceed the term 
or space of ninety-nine years from the date of executing such 
lease ; and so as every such lease or leases be made to take 
effect either in possession, or immediately after the deter¬ 
mination of the leases then subsisting thereof respectively; 
and so as that in every such lease there be reserved to be 


An act of par¬ 
liament grant¬ 
ed to tenant 
for life a power 
of making 
leases for any 
period not ex¬ 
ceeding nine¬ 
ty-nine years. 
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sitoli lease be 
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ate reversion 
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fee reasonably had at the time of making such lease, without taking any fine, foregift, &:c.” 
When this power was granted, the estate was let upon leases, which would expire on 
the lOtli October, 1791. The tenant for life, in pursuance of one entire bargain, granted 
atone and the same time, two leases of the premises, one dated 529 th 1787, for 

thirty year-'., to commence on the lOlh Octofecr, 1791, and the other dated 4th June, for 
sixty-three years, to commence lOth October, 17‘21 ••—Held, that the last-menUoned lease 
was a fraud upon the power, not being made to take effect immediately after the ex¬ 
piration of the subsisting lease. 

In the first of these two leases a yearly rent of 2701. was re.served, and, in the second, 
a rent of \20l., the grantor stipulating in the latter that ihc tenant slumid rebuild the 
premises either before the expiration of the term first demised, or during the first year of 
the second demise:—Held, that supposing tiu'se rents to be the most benefaeial which 
could be obtained, as between lessor and lessee, .still they were not so as between tenant 
for life and the revcrsionei, and conse<]uently the power wa.s also, in this instance, vio¬ 
lated. 




U’Kelly. 


CASES IN THE KING S BENCH, 

payable, during the continuance of the estate and teriii to 
be thereby granted, the best and most beneficial yearly rent 
or rents, to be incident to the iinmediate reversion of the 
premises, that, considering the nature of the case, can be 
reasonably had and obtained for the same at the time of 
making such lease, without taking any fine, income, pre¬ 
mium, or foregrft, for or in respect of making such demises 
or leases/’ In virtue of this power the said W. V. by an 
indenture of lease, bearing date ‘jyth May, 1787, demised 
the premises in question to the said IO’/C. his exe¬ 
cutors, Sec., to hold from lOth October, 1791, for the term 
of thirty years, at the yearly rent of 20!2/. ] Os. for the first 
year of the said term, and at the yearly rent of 1270/. for the 
residue of the term, and w'hich in the lease was slated to be 
the best and most beneficial rent that could be reasonably 
had or obtained for the said thereby demised premises. At 
the time of granting this lease there were existing leases of 
the same premises, bearing date 30th Norcw/ier, 1730, for 
several terms of years, which would expire on the said 
10th October, 1791* Hy another indenture of lease, bear¬ 
ing date 4th June, 1787, and w'hirh was agreed for at the 
same time as the lease of GQth May, 1787, by the same 
bargain, and in pursuance of which both leases weie exe¬ 
cuted at the same time, the said W. P. demised the same 
jiremises, to hold the same to the said A. D. O'K. his ex¬ 
ecutors, &c. from lOlh October, 1821, for the term of sixty- 
Uiree years, at the yearly rent of 120/., which, in the said 
lease, was stated to be the best and mo.st beneficial yearly 
rent, incident to the immediate reversion of the premise.s, 
that, considering the nature of the case, could be reason¬ 
ably had or obtained for the same. In the lease of 4th June, 
1787, was the following recital;—“ Whereas the messuages 
or tenements hereinafter demised, arc held by virtue of or 
under six several leases, five whereof being dated SOth No- 
vember, 1730, will expire on 10th Ot/o/»cr, 1791; and the 
other of the said leases,made to the said A. D. O'K,, bear- 
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ing date 29 th May, 1787, for the remainder of a term of 
years, which will expire on 10th October, 1821. And 
whereas the said mesfsuajges or tenements have been surveyed 
by J\ R. Cockerell, surveyor, who is of opinion that it will 
be for the benefit, as well of the persons entitled to the 
premises in reversion, as of the person in possession, that 
oil or before the expiration of the said last recited lease, the 
said niessuajres or tenements -should be rebuilt.” This latter 
lease contained a covenant to rebuild the demised messuage 
and premises before tlie expiration of the term granted by 
the lease of 29 th Mny, 1787, or within the first year of the 
term of sixty-three years, thereby gianted. The premises 
have not been rebuilt. The ejectment was served on 26’th 
October, 1821. W, P. the lessor in the said leases granted 
to the said A. J). 0*K., died in the year 1820, having been 
in the receipt of the rents and profits of the said premises, 
under the lease of 29tb May, 1787, up to the period of his 
death. Sir li. Sutton, Bart., the lessor of the plaintiff, is 
now entitled to the premises in question, in case the Court 
should be of opinion that the defendant is not entitled to 
liold them. At'the time of granting the lease of 29 th May, 
1787, if the premises had been let for an entire term of 
ninety-three years, from lOtli October, 1791, the annual 
rent of 270/. w ould have been more than a fair annual rent 
for the first thirty years, and the rent of 120/. less tlian a 
fair annual rent, for the residue of a term of ninety-three 
years. At the time of granting the lease of 29lli May, 
1787, the premises were capable of standing thirty years; 
but it was the opinion of the surveyor, consulted at the 
lime of completing the bargain and executing the said two 
leases, that it would be necessary and proper to pull down 
and rebuild them at such time as specified in the lease of 
June, 1787; and the calculation of the rents in the 
two leases of 29th 1787, and 4lh ./wne, 1787, was 

made upon the supposition that the premises should be 
pulled down and re-built at such a time as specified iu the 
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1823. lease of 4tliJ}/7ie, 1787; and taking into ^nsideration the 
covenant to re-buiid in that lease, the rents reserved under 
those two leases were, taking the whole as one bargain, the 
O’Kblly. best and most beneficial yearly rents that, considering tlic 
nature of the case, could be reasonably had and obtained 
for the said premises at the time of making the leases of 
29th Ma^, 1787, and 4th/«we, 1787. 

DenmaUf C. S., for the lessor of the plaintiff. First, 
the lease of 4th June, 1787, is not w ithin the leasing pow’er 
reserved by tlie act of parliament, and is consequently void- 
There was a lease which would expire on 10th October, 
1791 , subsisting, when the lease of QQth May, 1787, was ex¬ 
ecuted. It is said by Lord Holt, with reference to leases in 
reversion, that ** where mention is made of leases in rever¬ 
sion in a power, this shall be intended of leases to com¬ 
mence after a present interest in beingand again, when 
ap{died to a lease for years, it shall be intended of a lease 
which shall take effect after the expiration or determination 
of a lease in being.” Winter v. Loveday(a). Now, in this 
case, the first lease was a lease in reversion, which w'as to 
take effect after the expiration of the subsisting lease, and 
was an execution of the power. The second lease was to 
take effect thirty years afterwards, and therefore is clearly 
not within the power. Then, second, the rent reserved was 
not the best and most beneficial that could be had or ob¬ 
tained, within the language of the power, because a much 
higher rent was to be paid for the first thirty years of the 
term, than for the remainder, which is a fatal objection, in 
another point of view, because it was in effect taking a pre- 
niiuin or foregift for making the lease, and was as directly 
in violation of the conditions of the power, as it was likely 
to be in the end injurious to the interests of the reversioner. 
On these grounds the plaintiff’ is entitled to judgment. 


(f») Com. Kcp. 37. 
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Littledale, <?bntrd. The act of pailiainent empowers the 
tenant for life to grant leases either in possession or rever¬ 
sion, providing only that they shall not exceed the term of 
ninety-nine years, and therefore as the tenant for life was 
authorized to grunt one lease, commencing in the year 1791» 
for the full term of ninety-nine years, it seems difficult to 
suggest upon what principle he was prohibited from granting 
two several leases, so that they did not together exceed that 
term; because the only possible object of the restriction w'as 
to prevent the estate from being charged with more than 
one term of that duration. Where a power authorises the 
appointment of a fee to be executed at several times, a life 
estate may be appointed at one time, and the fee at another. 
liovey V. Smith {a), Snape v. Titrton (6). So where, under 
a power in a will to lease for twenty-one years, the donee 
leased for that term, and then a year before the, expiration 
of it, made a new lease for twenty-one years to another per¬ 
son, to begin in praesenti; it was argued, that although he 
could not make leases iu reversion, yet such a lease as this 
he might make, for this was to begin presently, and the in ¬ 
heritance was not charged in the whole with more than 
twenty-one years. Head v. Kash (r). '^I'hc principle there 
contended for, seems also to have been recognised by Lord 
H/lenborough in Doe v. Pndcaux (r/), where he expressly 
alludes to Headv. Nash, as having settled that point, which 
he adds, “ is recognised as law iu Goodtitle v. Funucan*\e)» 
The result of these authorities is, that tenant for life may, 
by several instruments, made at different times, execute his 
power, if he does not go beyond the period limited in the 
power. It is to be observed in this case that in the second 
lease, made in 1787, the obligation of re-building is im¬ 
posed on the tenant. Now, nothing could be more reason¬ 
able than that the expence to which the tenant was to be 

(rf) 10 East, IbB 
{f) Doug. 5. 
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put in re-building, should have some effect upon the rent. 
According to the finding of the Jury, the Court are bound 
to presume that the rent reserved was the best and most ap¬ 
proved which could be had. J. As between lessor 

and lessee, the finding of the Jury may be well justified, but 
is that so, as between the tenant for life, and the rever¬ 
sioner ?] Then the case should be submitted to a second 
Jury, if the finding of the first has not satisfactorily ascer¬ 
tained this-point. Admitting that two different rents could 
not be reserved by the same deed during the whole of one 
term, (and wliich cannot be denied), still in this case there 
are two terms, each deed reserving a rent applicable to the 
respective terms. As there is therefore nothing incongruous 
in such an execution of the power, the defendant is entitled 
to judgment. 


DenmaUf in reply, was stopped by the Court. 

Bayley, J.—I am of ophiion, that the lessor of the 
plaintiff is entitled to judgment. Tlie case admits of no 
doubt, and I think the first point is sufficient to dispose of 
it, Tlie power to lease is a powder by which one man is 
enabled to bind the property of another; and therefore we 
ought to take care that it is executed honestly, fairly, and 
consistently with the authority given. The party is not 
at liberty to do that indirectly which’ he cannot do directly. 
It is conceded by the defendant’s counsel, that under one 
entire lease for a period of ninety-three years, tw^o indifferent 
rents, one applicable to a portion, and the other to the 
remainder of the term, could not be reserved, and con¬ 
sequently that if the two rents in this case were reserved in 
the same lease, it would not be a valid execution of the 
power. Conceding that point, decides the question. If the 
two rents could not be reserved in one entire lease, it 
follows as a consequence, that the parly is not at liberty to 
niakc two successive leases of this description. The ques- 
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tion here is, not whether the tenant for life is entitled at 1823. 
different periods to make successive leases, but whether he 
has a right at one and the same period, and under one and 
the same bargain, to make two successive leases. I think he ® Ktu-v. 
has not, and that the execution of the leases in this case, is 
a fraud upon the power. The power is to be executed by 
the party according to the circumstances and condition of 
the estate at the time it is executed, and one of the quali¬ 
fications of the power is to enable the tenant for life “ to 
lease for any term or number of years, so as such term or 
number of years do not exceed the term or space of ninety- 
nine years from the date or time of executing such lease, and 
so as ail and every such lease or leases be made to take effect, 
eitlier in possession, or immediately after the determination 
of the leases then subsisting thereof respectively ” Now in 
the first place this is not a lease in possession, nor is it to 
take effect immediately after the determination of the lease 
then subsisting. 1 do not look to the machinery, but to the 
real facts and substance of the transaction. In substance 


the two leases are but one, and are in pursuance of one 
entire bargain, though reserving two different rents. The 
entire bargain is made in 1787, and when the two leases 
in question were executed, there was a subsisting lease, 
wiiicli was to expire on the 10th of October, 1791; so that 
the lease which was to commence iuJune 1821, was not, 
ill the language of the power, “ a lease to take effect in pos¬ 
session, or immediately after the determining of the lease 
then subsisting.” I am therefore of opinion, that this is 
not ajease made in pursuance of the pow'er. There is 
one view in the consideration of this case, which would 
make a great difference to the reversioner, if the tenant for 
life, instead of being confined to the power of making one 
entire lease, might make several successive leases. The 
argument is, that the tenant for life is entitled at one and 
the same time to make two successive leases. If so, why 
may he not make twenty, fifty, or even ninety-nine leases i 
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Every lease is to contain a power of re-entry for non-pay¬ 
ment of rent. Such a power, if the lease be entire, will 
affect the whole term demised, and in.case of non-payment 
of rent, or other breach of covenarit, the reversioner would 
be entitled to re-enter, at once, for the whole remaining 
term, and would be placed in the same situation as if no 
lease had been granted. But if instead of one, there are two 
or twenty leases, he would be only entitled to take possession 
for the term for which the particular lease is granted. The 
consequence of that \vould be to make the clause of re¬ 
entry absolutely nugatory, for, supposing the tenant to be 
turned out for a forfeiture of any one lease, he might re¬ 
enter under the next lease in succession, and so defeat the 
right of the reversioner. No such consequence would fol¬ 
low, if but one lease had been granted. I will put this 
case:—In one of the leases a rent of 270/. for thirty years 
is reserved; suppose the tenant for life dies at the end of 
twenty-seven years, and the reversioner comes into posses¬ 
sion, and then the lessee informs him that he is unable to 
pay the remaining three years rent, or assigns the lease (o 
a pauper, and the reversioner thinks proper to enter for a 
forfeiture, what is to prevent the lessee from re-entering at 
the end of the three years, and enjoying the property at 
the reduced rent of 130/. per annum until the end of the 
term demised by the second lease f I apprehend nothing 
would prevent him if this power has been properly executed, 
but it would be monstrous to hold such a doctrine. 1 
believe this is the 6rst instance in which an attempt has 
been made to execute successive leases under a po^-er of 
this description; and for the reasons I have given, it seems 
to me that the execution of successive leases under one 
entire bargain, reserving different rents, is a fraud upon this 
power. It is not necessary to intimate any opinion whether, 
if the tenant had honestly and bonE fidfe made a lease for a 
certain term, he might be entitled to make another lease for 
another term, because the whole transaction is to be con- 
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aidered as an entu'e bargain, and I am of opinion that there 
on gbt to have been one entire lease. The remaining question 
is, whether there ha? been a compliance with the stipula¬ 
tion, that there should bb the best and most beneficial rent 
reserved. There are certainly in this case two propositions 
stated, which it is difficult to reconcile. It is found in the 
case, that if the premises had been let in 1787 for the entire 
period, the rent of 270/. per annum for thirty years woilld be 
more than the fair annual rent, and that 120/. would be less 
than tlie annual value for the remainder of the term, of 
sixty-three years, unless the tenant was bound to re-build. 
Now the clause in the power upon which the question 
arises, says nothing as to a covenant for re-building. If 
the premises had been let for an entire term, the rent at 
the commencement would be too high, and the rent at the 
conclusion would be too low. Upon that state of the case, 
it is clear that the lease would be void. The lessor is not 
to take a foregift, nor any thing by way of premium, but is to 
let in proportion to the whole value of the premises during 
the whole term. If they are let too high at the early part of 
the term, it follow's that the reversioner will have too little 
to receive when ho comes into possession. This conse¬ 
quence would not follow if the whole were let at an entire 
rent. 7'he case, it 'i$ ,A*'ue, finds that these rents were the 
most beneficial that could be procured. As between the 
lessor and the lessee, that may be true, but are they so 
with reference to the interests of the remainder<maii ? I 
am of opinion, for the reasons 1 have stated, that they are 
not. It is suggested, that if there is any doubt upon this 
subject, the case ought to be sent to another Jury for re¬ 
consideration. But I have so decided an opinion upon 
the first point, that 1 think it would be doing injustice to 
the plaintiff to send the case to another J ury. Upon the 
first question I am clearly of opinion, that the second of 
these two leases is a fraud upon the power, and conse¬ 
quently the lessor of the plaintiff is entitled to judgment. 
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Ho LEO YD, J.—I am of the same opinion, and I think 
that on both points the plaintiff is entitled to recover. First, 
these two leases being founded on on^ entire bargain, and 
reserving two different rents, are clearly a fraud upon the 
pOM'er, and though the whole term, comprehended in both, 
does not exceed ninety-nine years, still that does not re¬ 
move the objection. But independently of this, tlie second 
lease# is not to take effect, according to the words of the 
power, “ in possession or reversion immediately after the 
term granted by the then subsisting lease fur at tliat time 
the previous lease would not expire until the 10th (October, 
1791. Supposing, however, that these leases could be 
considered only as one, inasmuch as the term in both does 
not exceed ninety-nine years, still as different rents are 
reserved, there would be a violation of the power. The 
bargain being entire, the rent, whatever it is, must also be 
entire, and extending throughout the whole terra. This is 
not so, and therefore on that .ground the plaiiitift’ is entitled 
to recover. Then, secondly, I think the rent reserved is 
not the best and most improved, according to the requisites 
of the power. We are to look to the interests- of the re¬ 
versioner. It may be true, as betv^een lessor and lessee, 
that the rents reserved are equitable and just, but by this 
contrivance the reversioner is placed in a worse situation 
than he would have been, had the power been properly 
executed. A larger rent is reserved in the beginning of the 
term than the premises are fairly w'orth, whereby the tenant 
for life derives an advantage to which he is not entitled, 
and during the remainder of the term the rent is less than 
the premises are worth, whereby the reversioner is de¬ 
prived of that benefit which it was the object of the power 
he should have. On both grounds I think the plaintiff is 
entitled to judgment. 


Best, J.—I am of the same opinion. It is no answer 
to the first objection, that the power has been substantially 
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complied, inasmuch as the term <5f ninety-nine years has not 
been exceeded in both leases, so as to injure the inherit¬ 
ance. It is one of the express conditions of the power, 
that no lease is to be granted, to take clTect, until the ex¬ 
piration of the subsisting lease. Has that condition been 
complied with? The lease in question was not to take 
eft’cct until thirty years after the subsisting lease. The 
subsisting lease did not expire until 10th October, 
and consequently the second lease could not be valid unless 
it was to take eftect at that period. That is a decisive 
ohjection. But supposing it were not so, still the second 
point presents an insuperable difficulty. Was the best and 
most approved rent reserved during the term, so as to sa¬ 
tisfy the condition of the power? I am clearly of opinion 
that it w'as not, and that the machinery which has been 
adopted would pioduce the greatest injustice to the re¬ 
versioner. A rent of C70/. is reserved during the first 
portion of the term, and 130/. during the remainder. It is 
conceded, that 270/. would be too much for the term de¬ 
mised in the first lease, and 130/. too little in the second; 
but it is said, that this is coimler-balaiu ed by the stipula¬ 
tion that the tenant shall rebuild the premises. In this 
point of view, the bargain may be very fair towards the 
tenant, bnt is it so towards the reversioner? Clearly not, 
because the operation of this proceeding is to throw the 
burthen of re-building entirely upon the reversioner, the 
value of whose estate is diminished by the expense of re¬ 
building, which has been abated from the tenant's rent 
during the remainder of the term, and put into the pocket 
of the tenant for life. It is quite obvious that the object 
of this contrivance was to cast the burthen of re-building 
upon the reversioner; and I think ouglit not to give 
effect to sncli an arrangement. 1 am decidedly of opinion 
tliat upon either of the grounds mentioned, the lessor of the 
plaintiff is entitled to judgment. 

J udgment for the plaintiff. 

e a 
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Jones v. Owen, Ejq. 


The statute 
l:> a. y. c. 78, 
s, GO, imposini' 
a penalty on 
the driver of a 
cart, &c. for 
riding thereon 
under the cir- 
ciinistanccs 
therein men¬ 
tioned, autho- 
rihcs a justice 
on Ills own 


Trespass for an assault and false imprisonment. The 
declaration was in the common form, but adding that the 
defendant struck two horses of the plaintiff, which were 
drawing a waggon of the plaintiff on the king’s highway, 
and stopped the said horses and the said waggon, and 
hindered the same from travelling in and along the said high¬ 
way, by means whereof the plaintifF was hindered from 
performing his necessary affairs,” 8cc. The defendant 
thr'oathoToiie plc^ded, first, the general issue; second, son assault de- 

roiivIcUlm of 5 3s to stopping the horses and cart, &c. 

fender, and in that on, &c. at, &c. defendant was riding on horseback in 

tier refuses to and along the said highway, and that the said cart or W'ag- 

name^*^L*'tL drawn by the said horses, was then and there passing 

name of the along the said highway, and that plaintiff was then and 
owner of the ® ^ 

cart, &c. he is theie unlawfully riding upon the said cart or waggon, and 

like *^penalt^y,^ there not being then any person on foot or on horseback to 

and may, with- jruide the said cart or waggon, or horses drawing the same, 
out w'arrant, ® s>o » o > 

fee apprehend- and that defendant thereupon requested plaintiff to come 
by the person down from the said cart or waggon, which he wholly re- 
fence^'commU contrary thereof, placed himself 

ted. Where upon the shafts of the said cart or waggon, behind the 
the driver of a , i j i -j j * j- i 

waggon com- horse attached to the said cart or waggon, and immediately 

fcnce^witliiu^' board on which the name of the owner of the 

' this act, in the gaid cart or waggon was painted, in order to conceal the 
view of a jus- ^ 

tice, and hav- name of the owner from defendant; and that defendant 
h'imselfTeforc thereupon requested plaintiff to acquaint him with the name 
which'hi^ruM owner, which he wholly refused to do, and thereupon 

ter'8 name was defendant requested plaintiff to move on one side of the said 
t^pr^venT the cart or waggon, in order that defendant miglit read the name 

the owS and owner, which was painted on the board in front 

the justice, In 

order to ascertain the name, stopped the horses and laid hands on the driver, and removed 
him fropi his position before the board, and thereby informed himself of the ownership 
Held, bodemniTer, that this was a trespass, and gave the driver a right of action. 
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thereof, with which said last-mentioned request he wholly 
refused to comply, whereupon defendant, in order to read 
the name of the owner of the said cart or waggon, so 
painted as aforesaid, and because he could not otherwise 
read the same, stopped the said cart or w’aggon, and the 
said horses so drawing the same, and hindered the same 
from travelling, &c. as he lawfully might for the causes 
aforesaid; and in order to read the name of the owner 
of the said cart or waggon so painted as aforesaid, and be¬ 
cause he could not otherwise read the same, defendant 
gently laid his hands upon plaintiff, in order to remove him 
on one side of the said fcart or waggon, and did remove 
him on one side thereof, as he lawfully might for the cause 
aforesaid,” &c. Upon the first plea, issue joined; to the 
second, a replication de injuriS. sua ; and to the third, a 
general demurrer. Joinder in demurrer. 

Campbell, in support of the demurrer, was stopt by the 
Court, who desired to hear 

* Patieson, contrd. This plea is a sufficient answer to the 
declaration, under the 60th sect, of the 13 Geo. 3. c. 78. 
In that clause it is first enacted, that any driver of a wag¬ 
gon, &c. riding thereon, not having a person on foot or on 
horseback to guide it, or refusing to discover the name of 
the owner, shall, upon conviction on the view of a justice, 
or on the oath of one w'itness, be liable to a penalty of 10s.; 
and second, that any such driver may be apprehended by 
any person seeing either of those offences committed. This 
clause therefore provides two separate modes of proceeding 
against an offender; the one by conviction upon view of 
a Justice, and the other by laying an information against 
him before a magistrate. It is clearly left to the complain¬ 
ing party to adopt whichever of these modes he may, 
under the circumstances of tlie case, think i^ost proper; for 
the statute does not compel the apprehension of the offender. 

« Q 2 
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Now in either mode of proceeding, the defendant was per¬ 
fectly justifiable in the measures he took. If as a magis¬ 
trate, he intended to comict on his own view, it was abso¬ 
lutely necessary that he should obtain a sight of the board 
on the cart, in order to ascertain whom to convict; he could 
not know' the name or person of the driver, and the only 
means of learning /tis name, w'as by discovering the name of 
his employer; and therefore in this view of the case, he 
was justified in removing the p^intiff from before the 
board. Again, if he intended to lay an information before a 
magistrate, either for the riding upon the waggon, or for the 
refusal to discover the owner, the^saine measure was equally 
necessary; for without the knowledge v\hich that act gave 
him, he could not know against whom to inform. lie was 
not bound to apprehend the plaintiff. The power to ap¬ 
prehend is evidently additional and cnmulalive. He might 
not be physically capable of apprehending him, or he might 
not chuse to risk a sti uggle in the attempt. Surely then, he 
was justified, for the ends of justice, in taking any step 
which would enable him to coinict the party in the more 
convenient way. In cither view of the case, therefore, the 
defendant was justified^ in laying hands on the plaintiff, and 
as this plea is framed precisely upon the words of the act 
of pailianient, and is large enough to comprehend both cases, 
it is cleaily a good plea, and the defendant is entitled to 
judgment on demurrer. 


Per Curiam .—It is true that the statute provides two 
methods of proceeding against an offender, the one by con¬ 
viction on view by a justice of the peace, and the other by 
information, upon the oath of one witness before a justice 
of the peace, and it adds the. power of immediate appre¬ 
hension by any person for the purpose of enforcing the pe¬ 
nalty. But the defeiulant in this case has unfortunately 
adopted a third^ course, for which the statute does not provide, 
and which this plea cannot justify, namely, that of stopping 
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the horses, and of forcibly removing the diiver from one 1823, 
part of the waggon to another. Statutes of this description, 
which provide an instant and summary remedy for offences ****„*" 
so dangerous to the public, are highly beneficial; but they Owen. 


are extremely liable to abuse, and we must take care that 
in enforcing them parties adhere to the strict letter of the 
law. In this case two offences were completed, the riding 
upon the waggon, and the refusing to communicate the 
owner’s name; for either of those the defendant might have 
convicted the plaintiff on his own view as a magistrate, or 
have apprehended him as^ private individual for the pur¬ 
pose of his being dealt with according to law. He does 
neither, but lays hands on the plaintiff, and lemoves him 
from the cart. I'liis he was not authorized bylaw to do; 
the act was an assault in law, and cannot be jnstilied by the 
plea which he has put on the record. ^J'hc plaintiff there¬ 
fore is entitled to our judgment. 

Juiigment for the plaintiff. 


In the Matter of Samuel Locke, a Bankrupt. 

C^ASE sent by his Honor, the Vice-Chancellor, for the An in5trnninit 

. ^ recilins that 

opinion ol this l.^ourl. it had bt>cii 

On the 2d/tfMC, 1813, the following agreement "^s 

made between the bankrupt, by the description of “ '^Hic <'uied upon 

, . property in 

Reverend Samuel Locke, of Faruham, in the county of iiossos'.ion of 

Surrey, D. D.” of the one part, and WilUam Hayes, of ?oJSng 

the Middle Temple, London, student at law, on behalf of prerent^*grant 

William Lanffslore, of the city o( Bath, Esq., of the other cannot be f,ue<l 

° upon in aronrt 

part: of law, oven 

Whereas the said S. L. has agreed to sell to the said shoup|'l,e jn. 

jy, L. one annuity or yearly sum of 67/. 124'. to be jtayable 
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during the lives of the said W. L, of his nephew R. L. a 
captain in the Wiltshire regiment of militia^ and of the said 
W, H.f and tlie life of the longest liver of them, at the price 
of GOOL : And whereas the said S. L, is now possessed 
of a certain copyhold messuage, cottage, or tenement, with 
the garden, barn, and appurtenances, and a copyhold close 
or piece of land adjoining thereto, containing six acres or 
thereabouts, and which premises arc let to J. W, at the yearly 
rent of 16/. l6s. and the same are situate within, and held 
of the manor of P. in the parish of I’., in the said county of 
Surrey. And he is also possessed of a mortgage security 
for the sum of 250/. and interest, upon another copyhold 
messuage, cottage, or tenement, with the garden and ap¬ 
purtenances, and a close or piece of land thereto adjoining, 
containing in the whole two acres, or thereabouts, and held 
of the said manor of P. and upon a freehold close, piece, or 
parcel of land, containing three acres, or thereabouts, situate 
in the parish of T. aforesaid. And he also holds a policy of 
insurance. No. 19,647, bearing date 2od Decemberf 1801, 
obtained from the Equitable Assurance Office in LoikIoNj 
whereby the sum of 700/, is assured, payable after tlie death 
of the said L. under the annual prcmiium of 20/. y«.: And 
M'hereas the said S. L. has proposed to secure the said an¬ 
nuity of 66/. 12s. upon the said copyhold premises, of wliich 
he is so possessed as aforesaid, and upon the said mort¬ 
gage security and policy of insurance. Now these presents 
witness, that in consideration of the sum of 600/. of lawful 
British money, this day paid by the said W. H. as agent for 
and on behalf of the said W. JL. to the said S. B. in notes, 
of the Governor and Company of the Bank of England, 
payable on demand, the receipt of which sum the said 
S. L. hereby acknowledges; the said S. L. hereby agrees 
that he will forthwith, when thereunto required by the said 
W. L. liis executors, administrators, and assigns, but at his 
own expence, make and execute such acts and deeds as the 
counsel learned in the law of the said W. L. his executors. 
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&c. shall reasonably advise for surrendering the said copy- 
hold premises, and for assigning and transferring the said 
mortgage security and policy of insurance, and ail monies 
due, or to become payable thereon respectively, unto the 
said JfV, L. his executors, &c. or unto such person as he or 
they shall direct, according to the nature and quality of the 
premises respectively, upon proper trusts, and with proper 
provisions, covenants, and agreements for securing to the 
said fV, L. his executors, &c. the payment of an annuity or 
yearly sum of 661. 12s. during the lives of the said PV. L., 
Ji. L.f aijid W. //., and the life of the survivor of them, to 
be payable half-yearly, on the 2d June and 2d December in 
every year, clear of all deductions (except the property tax), 
the first half-yearly payment to be made on the 2d December 
then next ensuing. And the said S. L. also agrees, that he 
will, at his own costs and charges, keep the said policy of 
insurance on foot during his life, and that a proper covenant 
for that purpose shall be inserted in the deed or instrument 
whereby the said annuity shall be secured. But it is agreed, 
that the said S. L. shall be at liberty to re-purchase the said 
annuity at any time by giving seven days notice, and on the 
expiration of such notice, transferring into the name or 
names of the said W . jL- his executors, &,c. the sum of 
982/. 12s. Sd. 3/. per cent, consolidated bank annuities, and 
paying up the arrears of the said annuity, together with 
a pioportional part thereof. And lastly, it is agreed, that 
the expence of the necessary deeds or instruments for secur¬ 
ing the said annuity and of enrolling a memorial thereof, 
shall be borne and paid by the said S. L. In witness 
whereof, &c. 

This instrument was never enrolled. A commission of 
bankrupt, dated 13tli September, 1819 , issued against Samuel 
Locke, under which he was duly declared a bankruiit. 

The question for the opinion of the Court is, wliether 
the above instrument was a grant of an annuity upon whicli 
an action at law could have been maintained for the re- 


1823. 

In Ue Locke. 
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1823. coveiy of the arrears of the annuity, if the instrument Iiad 

been enrolled: or, wlieflier it was merely an agreement to 
In Re LOCKE. , , . , , . i. i , 

grant an annuity, upon which no such action could have been 

maintained, if it had been enrolled. 

T. Pollock, for the petitioner, contended, that the in¬ 
strument w’as in effect a grant of an annuity, such as w'ould 
support an action at law for the recovery of arrears due 
upon the annuity. It must indeed be admitted that 
an annuity could be granted by deed only, and lliat the 
instrument before the Court was not altogetheriierfect as 
a present deed; hut as it contained upon the face of 
it satisfactory evidence of an intention existing between 
the parties that the anmilly should in fact be granted, 
there was enough to make a legal ciaiin on the one side, 
and a legal liability on the other, and consequently enough 
to support an action at law for the arrears of the annuity. 
It is said in liners jJbrid^riient (u), “Of such a rent as 
maybe granted without deed, a will of annuity does not 
lie, lliough it be granted b\ deed ” Cntaiu!) no exjiress 
authority could he found which held, that an annuity not 
granted by deed would be valid in a court of Jaw; but he 
submitted that the agreement might be treated as evidence 
that an annuity had been granted, and he relied upon the 
language of the recital. 

Ahraham, contni, contended, that as there were not 
words of grant in the instrument, it was quite clear that no 
action at law could be maintained upon it, and, after citing 
Ne/7</ V. Smith{h), he was stopt by the Court. 

The Court intimated that there was no doubt wliatever in 
the case. A grant of annuity must be by deed, and no 
action at law can be maintained upon any other instrument 
for the arrears of an annuity. It is quite clear that the in- 
(«) Tit. Annuify, O'J. C. 0. citing Co. Litt. H.% (6) li Ves. 491. 
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stniment now before the Court is not a deed; for the re- 1823. 
cital evidently refers to some other and prior agreement, 
and the instrument itself approves itself by its language, a Locee, 
mere agreement. In order to constitute an annuity deed 
there must be positive words of grant immediately and pre¬ 
sently; the word grant” must be used; that was decided 
in the case of Nield v. Smith, and is now settled law. No 
such word is used in this instrument; it is altogether pro¬ 
spective; and therefore no action at law can be maintained 
upon it for tlie arrears. 

The following certificate was afterwards sent to the Vice- 
Chancellor :— 

This case has been argued before us, and wc arc of 
opinion that no action at law could have been maintained 
to recover the arrears of the annuity, in case the said in¬ 
strument had been enrolled. 

“ J. Bavley, 

G. S. Holuoyi), 

W.'D. Best.” 


Newlino V. Pearce. 


I^EPLEVIN for goods and chattels of the plaintiff, dis- By an inclo- 
trained by the defendant on 9th October, 1821, for corn titiips payable 
rents claimed to be due from Ladi/ Day 1815 to Lady Day ceSn^obfin- 

closures were 

exlingnislied, and in lien thereof a corn rent substituted, which was directed to be paid 
for ever afterwards to the impropriator and vicar, by tlie person wlio for the time being 
should be in the possession or occupation of the land out of which the rent should be 
issiiing; and a pow^er of distress was given for the recovery thereof, the same as is for rent 
service or other rent in arrear. For several years, part of such land remained un¬ 
tenanted and wholly unprofitable to the owner, who during that time resided elsewhere. 
1'he land was then demised to a tenant who entered and brought it into cultivation 
Held, 1. That during the time the land was untenanted and uncultivated the landlord 
was in the legal possession thereof, within the meaning of the act, so as to subject hini to 
the payment of llio corn rent in arrear ; and, Sf. That the goods of the tenant, coming 
in under him, weic liable to disticss foi such rent in arreai. 
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1819, under the Barrington Inclosure Act, 36 Geo. 3. At 
the ti'ial before Richards, C. B., at the Cambridgeshire Lent 
Assizes, 1822, the Jury were discharged by consent from 
giving any verdict on the issue joined on the first plea, and 
on the second, in which the defendant alleged, that nei¬ 
ther the said plaintiiF, nor Richard Bendyshe, w'ere, nor 
was either of them, in the possession and occupation of the 
said allotments, at any or either of the times at which tlie 
said com rents, or any or either of them became due and 
payable, in manner and form as the said defendant hath in 
his said cognizance and avowry respectively alleged,” a ver¬ 
dict was taken for the plaintiff, with one shilling damages, 
subject to the opinion of the Court on the following 
case 

This distress having been taken for com rents, the pay¬ 
ment of which was refused, solely on the ground, that during 
the period when the rents became respectively due, the land 
was not liable to the payment of corn rent, because no crop 
was raised upon it, and the owner had not tlic beneficial 
enjoyment of it; it was admitted that at the commence¬ 
ment of that period Richard Bendyshe, Esq., was seised in 
his demesne as of fee of the land for which th« com rents 
were claimed. During the period for which the corn rents 
were claimed, Mr. Bendyshe resided at a distance, and the 
land lay uncultivated; no crop of corn or annual produce 
was raised. At the termination of that period Mr. Ben¬ 
dyshe demised the land for a term of years to the plaintiff, 
who thereupon entered. The defendant proved by the col¬ 
lector of the land tax in Barrington, that he received the 
land tax due sX Michaelmas, 1818, for all Mr. Bendyshe*^ 
land in the parish, in^uding the land in question from 
Mr. Swann Ilurrell, the brother of Mr. William Hurrell, 
the agent of Mr. Bendyshe ', and Mr. W. Ilurrell stated, 
that he had been allowed that money by Mr. Bendyshe in 
the settlement of their accounts. The plaintiff then called 
a witness, who stated, that during the period for which the 
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com rent was claimed, the land lay tarren, waste, and un- 182S* 

occupied. Sheep were turned on it by any one who pleased, 

to the amount occasionally of several hundred. Mr. Ben- Nbwwh* 

dyshe did no repairs upoti the land, nor had he any beneficial Pataca. 

enjoyment of it up to Lady Day 18IQ- 'Lhe land had bewi 

in the occupation of a person of the name of Southeby, as 

tenant to Mr. Bendyshe during all tiiat time. 

The act of parliament referred to in the pleadings was 
entitled " An act for dividing and allotting the common and 
open fields, meadows, commonable lands, and Waste grounds 
within th^* parish of Barrington, in the county of Cam^ 
bridge and enacted, that the commissioners therein men- 
tioned should value all the common and open fields, mea¬ 
dows, commonable lands, and waste grounds by that act 
intended to be divided and allotted, and also the inclosed 
lands within the said parish, which, at the time of passing 
the act, were liable to the payment of tithes as therein men¬ 
tioned, at the rate of four shillings for every statuable acre; 
and from the London Gazette, and by such other ways and 
means as they should think proper, inquire and ascertain 
what had been the average price of good marketable wheat 
in the markets of Cambridge and Royston during the term 
of twenty-one years next preceding Michaelmas 1794; and 
should, by their award thereinafter directed to be made, 
ascertain and set forth distinctly what quantity of wheat 
should in their judgment, according to such average price, 
be equal in value to a sum set on all the said common and 
open fields, meadows, and commonable lands, and w'aste 
grounds, and also all the inclosed lands in the said parish 
liable to the payment of tithes, at the rate of four shillings 
for every statutable acre; and from and after the expiration, 
or other sooner determination of the subsisting lease of the 
great or rectorial tithes, or in such other time as thereinafter 
provided, there should be issuing and payable, from time to 
time, for ever, to the master, fellows, and scholars of 
Trinity College, Cambridge, as impropriators of the said 
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rectory, and to F. Finch, vicar of the said vicarage of Bar^ 
fington aforesaid, and their successors respectively, accord¬ 
ing to their rights and interests therein, out of the lands and 
estates of the several land owners aiid proprietors of estates 
in'the said parish, (except as therein excepted) such yearly 
corn rents, or sums as should be in equal value to the 
quantity of wheat sq to be ascertained by the said commis¬ 
sioners; and the said yearly corn rents, or sums of money 
should be payable and paid by the person or persons who 
for the time being should be in the possession or occupation 
of the respective lands and estates out of which the same 
should be issuing, to the said impropriators and vicar, and 
their successors, for ever, at the place and on the days 
therein specified; and which said several and respective corn 
rents should, from and after the comnieiicement tljcrcof, be 
in lieu of and full compensation and satisfaction for, all 
great and small tithes arising within the said parish of Bar¬ 
rington, and which of right belonged to the said impro¬ 
priators and vicar. By a subsequent clause it was enacted, 
** that the said impro])riators, and their successors, should 
and might (demand being previously made), have and exer¬ 
cise such and the same powers and remedies for recovering 
the said yearly rent of four shillings per acie, subject to sucli 
variation as before mentioned, when the same, or any part 
thereof, should be in arrear, as are by law given and jmo- 
vided for the recovery of rent service, or other rent in 
arrear.” 


RoJfe for the plaintiff. The question in this case is, whe¬ 
ther the corn rent given by this act in lieu of tithes can be 
claimed for a period during which the land in respect of 
which it is claimed has lain uncultivated and unprofitable, 
and in circumstances under which the tithes themselves would 
not have been payable. The act provides that the great and 
small tithes shall be extinguished, and that in lieu thereof 
tlie improj>riators shall receive a com rent; and then enacts, 
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tliat the said yearly corn rents shall be payable and paid 1S®3. 
by the person or persons, who, for the time being, shall be 
in the possession or occupation of the respective lands and Newun^ 
estates out of which tho same shall be issuing.” This clause Pearcb. 
is not to be construed as imposing upon the owner of the soil 
a liability which must render his estate damnosa hercditas; 
the legislature could not intend to impose an additional 
burthen upon u land-owner, merely because he already had 
the misfortune to possess the fee-simple of an useless and 
unprofitable tract of land; and yet this consequence must 
ensue if the present claim is to be supported. What would 
have been payable upon this land if the inclosurc act had 
never passed ? Clearly nothing, for where there is no pro¬ 
duce there is no lithe, and as the act does not create a new 
payment, but only substitutes a corn rent in lieu of the 
tithe, it seems to follow, that the corn rent is only payable 
•where the lithe would have been payable, and consequently 
does not arise where there is no produce from the land. In 
the present case no tithe could have been payable, the 
corn rent iheiefoic is in fact a compensation for, or in lieu 
of, a nullity, and the titlie for which it was intended as a 
substitute having ceased, the corn rent must of necessity 
cease also. -Again, the [)ersou made liable by this clause, is 
“ the person in possession or occupation for the time being, 
which the present plaintiff cannot be held to be. During 
the pejiod for which the corn rent is claimed, no person 
was in occupation of the land, nor, properly speaking, was 
there any person in possession of it. The w'ords are evidently 
used indilTeiently and synonimoiisly. Possession, as here 
used, does not mean legal seisin, for else, even when the 
land is occupied by a tenant, it would be still possessed by 
the owner, and so the owner would be rendered liable to 
this payment, even though he bad transferred the beneficial 
occupation and enjoyment to another. But at any rate the 
plaintiff w'as not in possession of the land during this period. 

The» was he in occupation of it ? To hold that be w'as. 
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would be productive of great hardship and injustice. Here 
is land lying for many years, untenanted, uncultivated, and 
unproductive. At length a tenant comes into the occupa¬ 
tion, and at a heavy expence and great labour brings it into 
a productive condition, and then this claim is set up, and he 
is required to pay the arrears of corn rent for all the years 
during which it was left barren and deserted, and when he 
was in all respects a stranger to it! Suppose he should be 
compelled to pay these arrears, from whom is he to recover 
them back ? Not from his landlord; he can have no claim 
upon him previous to the commencement of his tenancy. 
Not from the preceding occupier; there is no such person 
in existence. He is utterly without remedy, and surely such 
a view of the case plainly shews the injustice of the claim. 
No argument in favor of the defendant can be derived from 
the modes prescribed for recovering the rent, which are de¬ 
clared to be the same as are by law given or provided for 
the recovery of rent service or other rent in arrear;” be¬ 
cause so far as respects the present occupier, there is no 
rent in arrear, the arrears being in respect of a period 
elapsed before his occupation began. But without relying 
upon this circumstance, the mere fact that the land was 
non-productive is an answer to the present claim. Suppose 
the case of a quantity of marsh or fen land overflowed 
and remaining covered with water during a space of two or 
three years, and consequently unproductive, could it be 
contended that such land could be liable for tithes, or for 
this com rent which is substituted for them ? Certainly 
not, and yet that case is not a stronger one than the pre¬ 
sent. Then the analogy between a modus and the present 
case is very strong, and strikingly illustrates the argument 
now contended for. There seenfs to be no real distinction, 
in point of effect, between a modus and a letting of the 
land. The object of a modus is the same as that of the 
present statute; the language, too, of both is substantially 
the same, and surely the argument as to the meaning of the 
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word possession,” is the same in refeiencc to both. It 
most, indeed, be admitted, that the remedy provided is 
different, but the remedy in either case can be only co¬ 
extensive with the right: The real object in both cases is 
to substitute a payment in money for the taking of the tithes 
in kind, and to throw the burthen of that payment upon the 
actual and beneficial occupier of the land. Now it has 
been decided in several cases, that a modus throwing the 
payment on the land-owner, without reference to occupa¬ 
tion, is not good. Brown v. Bunnery (a), Driffield v. 
Orrell {h), and Ord v. Clark (c). It is indeed competent 
to the legislature in any particular case to impose the pay¬ 
ment upon the owner, as such, but then it must be done 
in express and unequivocal terms; and where that is not the 
case, the Court wdll lean strongly against such a construc¬ 
tion as is calculated to break in upon a general and estab¬ 
lished principle. The application of such a construction 
in the present case would be productive of consequences 
extremely injurious, because it would lead to a general 
reluctance on the part of cultivators, to take land at all, 
and at least would deter them from making any attempts to’ 
bring waste land into a state of cultivation, when they 
found that the immediate result of their labours was the 
imposition of a heavy and ruinous payment on account of 
by-gone years. It would also tend to defeat the very 
object of the legislature. The policy of this statute is to 
encourage the farmer to bring barren land into a slate of 
cultivation on profitable terms. The result is decidedly 
the contrary, and instead of relief, an accumulated burthen 
is laid upon those lands which are the least qualified to re¬ 
munerate the expences of the cultivator. Then the only 
remaining argument is, tiiat this corn rent is by the statute 
made payable out of the land, and recoverable by distress, 

(a) Hob. S08. (c) 4 Gwill. 14ST. 3 Anatr. 638. and 

(fr) 6 Price, 319. 4 Wood. 480. 
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1823. and therefore that it is in legal construction a rent, and ai 
such is payable by the land, without reference to the in- 
terest of the party in possession or occupation. But this 
Pearce. argument is not conclusive. The latter uords of that 
flause have a qualifying operation upon the former, atid the 
clause taken as a whole, clearly shev's the intention of the 
legislature to have been, that the actual occupier for the 
time being shall be the hand to pay. Construing the act, 
therefore, according to its plain and ordinary meaning, 
having respect to the general principles of law on this 
subject, and considering the extreme hardship uhich must 
result to the present tenant if he is to be liable to the <;laiin 
now made upon him, the Court uill think that he is not 
included within the operation of the statute, and will hold 
this action maintainable. 

Rohinsoiif for the defendant, was stopt by the Court. 

Bayley, J.—1 am decidedly of opinion that the dis¬ 
tress in this case was perfectly legal, and that the plaintiff 
* is not entitled to any remedy by the present action. 1 think 
the clause in the inclosure act, by which the corn rent is 
substituted in lieu of tithes, is to be construed as a bargain 
between the owner of tithes, on the one hand, and the 
land-owners on the other. In this case the plaintiff is the 
representative and tenant of Mr. Bend^she, who, as the 
owner of the fee, is in the eye of the law the occupier of 
the land, for the law places both the possession and the 
occupation in him. Possession, however, is in my opinion 
sufficient to bring the case wdthin the act of parliament. 
Before this act was passed, the land in question was liable 
to the payment of tithes. One* of the provisions of the 
act is, that the impropriator of the tithes shall hence¬ 
forward jeceive from the land-owner a certain corn rent in 
lieu of tithes. It defines very particularly what that sub¬ 
stitution shall be; it calls it “ a yearly coru rent,” and it 
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speaks of it as “ issuing out of the landthese are strong 1323, 
and expressive terms, and I am of opinion, that they 

. .... -11. Newi.tno 

justify us in considering this pavnient as a rent in the Icgul r. 

sen.se of the M ord. It then sroes on to enact the mode in * 

\ * 

whicli the payment is to be made, and the hand from which 
it is to come, and from this part of the statute, a difficulty- 
lias been suggested, which, however, appears to me to be 
very easily surmounted. It is provided, that tlie person 
in the po.ssc;ssion or occupation” of the land shall be the 
hand to pay. The .sentence is in the disjunctive; either is 
a qualification; then is there cither in tliis case ^ Certainly 
there is popscssimi if there be not occupation, because llie 
owner of the fee had never given up his legal estate, altliougli 
he had sufiered tlic land to lie fur a period uncultivated. 

This part of the statute, therefore, having provided for the 
payment, and having n:ado it a charge ujion tlie land itself, 
and upon the owner as possc.ssor of llie legal estate, a 
subsequent part goes on to prescribe the mode of recovery 
where the payment is not duly made. This is done by giving 
a power of distress “ siicli ns i,s given by law for the rijs- 
covery of rent service or other reiil,” and it emphatically 
de.scrihes the payment in question as “ the said yearly 
rent.” Here again wc are supplied with ample grounds 
for calling this a rent, and the conclusion is, that flic land 
itself is made liable, and is to be resorted to for the pay¬ 
ment of arrears of that rent, precisely as it would by law 
be for any other species of rent. 1 am not prepared to 
deny that this view of the .statute may be productive of 
some hardship in this particular case; but we are to 
administer the law upon general principles; wc cannot 
bend it to particular purposes, or vary it in order to alleviate 
individual hardships. The corn rent here is by the sta¬ 
tute substituted for tithes, not mendy de anno in .nnnmn, 
but for ever, ami therefore 1 think it stands upon the 
same footing as any otlier rent, which tlie party is liable to 
pay, whether he occupies the land and makes it productive 
VOL. u. 
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or not. For these reasons I think this distress was legal, 
and judgment must be given for the defendant. 

Holkoyd, J. —It certainly appears that the land in 
respect of which tliis corn rent is claimed, was, during the 
period for which that claim is made, in one sense of the 
word unoccupied; that is, it was not occupied by any te¬ 
nant for the purposes of cultivation and profit. But in 
point of law, the owner was nevertheless in possession 
during all that time, and consequently he was in the eye 
of the law, and w ith reference to the provisions of lhi.s act, 
the occupier also. 7'lien taking the facts of this case, and 
tlie proiisions of the statute together, it is found, that 
certain arrears of a corn rent are due, and that they are due 
from a particular person, namely, the owner of the fee, 
whose representative and tenant the present plaintiff is- 
Under this statute the impropriator, or his lessee, has a 
right to the payment of the com rent, and I do not see 
how the non-cultivatiou or desertion of the land can in any 
way diminish or retard that right. The case expressly finds, 
that during the whole of that period for which the corn 
rent is claimed, the lauds in question were in the occupa¬ 
tion of Mr. Bendi/she by a tenant, and consequently, al¬ 
though that tenant deserted the land, the occupation did 
not cease; in point of law the occupation can never cease ; 
but when the actual occupation is given up by the tenant, 
the legal occupation reverts to the landlord, and he becomes, 
for the purposes of this statute, as well as upon general 
legal principles, the occupier, not only from tliat moment 
prospectively, but in relation back for the whole peiiod of 
the demise. Upon this principle the^ present plaintiff, as the 
tenant and representative of the landlord, becomes clearly 
liable retrospectively, if this charge can be considered as 
a rent, and 1 am clesirly of opinion that it must be so con¬ 
sidered. The statute calls it in express terms “ a yearly 
rent,” and it also impliedly treats it as such, by providing 



EASTER TERM, FOURTH GEO. IV. 017 


for the recovery thereof, the same remedies as are given for 
** any other rentand it seems to me equally plain from 
its very nature, that it is, and was meant to be con¬ 
stituted, a rent, for it is expressly made a charge upon the 
land, which is the very essence of every rent. I am there¬ 
fore of opinion that the land was liable for these arrears, 
and that the present action cannot be maintained. 


1823. 


Newumc 
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Best, J.— I agree in the reasons given by my learned 
Brothers for thinking this action is not maintainable. This 
is to be considered as a composition for tithes under the 
authority of an act of parliament, and is not a person who 
compounds, obliged to pay his composition at all events ? 

Judgment for tha defendant. 


Ramsden and Another v. Gibbs. 


Debt for penalties under the post-horse duty acts. At Horses lured 
\ t r A! , ^ t - merely for the 

the trial betore Abbott, C. Jat the Sittings m Middlesex, pleasure and 

in Tihiit^ Term last, a verdict was found for the plaintiffs are 

for one penalty of 10/., subject to the opinion of the Court liable lo 
* , *' * the duties im- 

upon the following case :— posed by the 

Tlic plaintiffs are farmers and collectors of the duties aild*T 


payable in respect of horses let to hire within the district 
comprising the cities of London and Westmimler, and the 


county of Middlesex, and the defendant is a person duly 
licensed to let horses loiiire witiiin the said district. 


On the 11th April, 1821, Joseph Chapman hired of the 
defendant a saddle-horse for a day, to go from IJ/tle Moor 
Fields into the country, and back on the same day, for his 
pleasure, the distance not being at the time of hiring ascer- 
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tamed, and the charge of 9^., which the defendant de¬ 
manded, was paid. 

On the ICth April, 1821, the same person hired of the 
defendant another saddle-horse to be used on that and the 
following day, for the purpose of riding from Little Moor 
Fields to likhmond and back again, the distance being at 
the time of hiring known to be a distance of twenty miles. 
The defendant received from him for such hire the sum of 
9s. At the time of hiring, Chapman said to the defendant, 

r w isli to have a saddle-horse for to-jnorro\v,” upon which 
the defendant asked liitn where he was going, to which he 
replied “ to Rivlunond," and that he should return in the 
evening. 

On the l‘3th April, in the same year, the same person 
hired of the defendant another saddle-liorse, to be used on 
the following day, for the purpose of liding ten or twelve 
miles, the distance not being any furlher or otherwise ascer¬ 
tained at the lime of hiring. The defendant on that occa¬ 
sion charged the sum of 9s., and Chapman, at the time of 
hiring, said to the defendant, " 1 wish to hire a saddle-horse 
for to-morrow.” To which the defendant answered “ very 
well, where are you goingand he replied not more thi^n 
ten or twelve miles, and I shall return in the evening.” 

On the 14th April, in the same year, the same person 
hired of the defendant another saddle-horse, to be used on 
that day, for the purpose of riding for an airing from Little 
Moor Fields into the country, for an hour or tw'o, the dis¬ 
tance not being otherwise ascertained, and the defendant 
charged the sum of 4^. At the time of hiring, Chapman 
said to the defendant, I want a saddlf--horse to ride an 
iiour or two, for an airing for the benefit of my health.” 

On the 21st April, in the same year, the same person 
hired of the defendant another saddle-horse for fourteen days, 
then next following, to be used for the purpose of riding 
oil a journey, the distance not being ascei4ained. The de¬ 
fendant upon that occasion charged the sum of 2/. 9s., and 



EASTER TERM, FOURTH GEO. IV. 


619 


at the time of hiring, Chapman said to the defendant, 

1 want to hire a saddle-horse for a journey, and shall be 
out fourteen days.”. 

The defendant, after he had let to hire the horses above 
mentioned, delivered in his stamp office weekly account, 
in respect of other lettings to hire, as required bylaw, but 
omitted to account for the duty of due in respect 

of the hiring first mentioned; the duty of 2s. ()«/. due for 
the second; the duty of Is. due for the third; the duty 
of Is. {)d. due for the fourth; and the duty of 1/. 4s. Qd. 
due for the fifth. 

The defendant, before any of the said lettings to hire, 
duly entered in his return to the assessed taxes the horses 
so let to hire, and paid the duty of 2/. 17^. Qd. per horse, 
on each, for the current year. 

Tlie questions for the opinion of the Court were, whe¬ 
ther the defendant became chargeable with the debt of 10/. 
found by the verdict, or any part thereof, under and by 
virtue of the said .statutes, or any of them, in respect of 
the horses so hired. If they should be of opinion that the 
defendant did become chargeable with the whole of the 
debt, the verdict to stand for 2/. If they should be of 
oj)inion that defendant was not chargeable with the whole, 
but only with a part or parts of the debt, the amount to he 
reduced to such sum as they should be of opinion he became 
chargeable with; but if they should be of opinion that ho 
did not become chargeable with any part of the debt, then 
the verdict to be set aside, and a nonsuit entered. 

By tlie schedule to 44 Geo. 3. c. £18, which repeals the 
duties imposed by 25 Geo. 3. c. 51, a mileage duty of three 
halfpence is imposed# upon every horse, mare, or gelding, 
** hired by the mile or stage, to be used in travelling” in 
Great Uritain; and a like duty of three halfpci.xe upon 
every horse, mare, or gelding, hired for a less period id 
time than twenty-eight successive days, for diawing on any 
public road any coach or other cairiagc used in tiaveliing 
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1823. 


Ramsden 

Gibbs. 


post or otherwise, if the distance at the time of the hiring' 
shall be ascertained; and a duty of Is. Qd. on each horse, 
mare, or gelding, \\lu;ie the distance shall wot be ascer¬ 
tained at the lime of hiiing. By 1 Geo. 4. c. 88, which 
•was passed to prevent doubts which liad arisen respecting 
horses, mares, and geldings. Jet to hire, to be used in tra¬ 
velling in Great Britain by the day, it was enacted, “ that 
the duty of Is. 9d. imposed by 44 Geo. 3. c. 98, upon every 
horse, mare, and gelding, hired for drawing on any public 
road any coach or other carriage, as mentioned in that act, 
shall be deemed to attach and be payable for and in respect 
of every horse, mare, or gelding, which shall be hired, to 
be used in travelling in Great liritain, in all cases where the 
distance shall not at the time of such hiring he ascertained ; 
and that when the distance shall be ascertained, the duly of 
three halfpence for every mile of such distance shall be 
charged in respect of every such horse, mare, or gelding.” 

The question raised in argument was, whether in any or 
all of the instances of hiring set out in the case, the horses 
so hired were to be considered as horses hired “ to be used 
in travelling,” and upon which the duty imposed by the 
statutes above mentioned were to attach. 


Bayly, for the plaintiff, contended, that the second and 
fifth instances of hiring, set out in the case, were clcaily 
liable to the duties imposed by the 44(7eo. 3. c. 98. s. 8, 
inasmuch as in the former the distance was ascertained (n), 
and, in the latter, the horse was liired to go a journey, which 
was clearly “ a travelling” within tlie meaning of the statute. 
As to the other instances, lie urged, that tliough it iniglit be 
argued that in those the horses were, hired for pleasure, yet 
accoiding to the reasonable construction of the 1 Geo. 4. 
c. 88. the duty would attach, notwithstanding the purpose 
for which the horse wms hired. Unless the Court could give 

(a) White v. Beazeley, 1 Barn. & Aid. 166. Ilantry v. Cuhbetley, 
tit East, r*7. 
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to the word “ travelling’' some meaning different from that 
expressed by the statute, it was quite clear that the duties 
would attach in all the instances stated. The word “ travel- 
ling*^ was as applicable to the case of a man riding out for 
pleasure, as if he went a journey, or hired a horse to go a 
given distance and back again upon business. If he w'ent 
along the road on horseback, no matter for what purpose, 
still he \vould be travelling” within the meaning of the 
statute, and the duties would attach. 
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W. E. TauiUon, contr^, conceded that in the second and 
fifth instances of hiring, set out in the case, the duty w'ould 
attach, but in the others he insisted that the defendant was 
exempt from liability. The duties imposed by the 44 Geo. 3, 
and 1 Geo. 4. do not attach unless the horse is hired to 
be used in travelling.” If the horse is hired for pleasure 
no duty is payable. The 1 Geo. 4. does not create a new 
tax ; it was passed only to explain and amend the 44 Geo. 3, 
and the amendment consists merely in imposing the duty 
of Is. Qd. per day where the distance is not ascertained 
witli respect to horses used in travelling, in like manner as 
if they had been used in drawing under the 44 Geo. 3; the 
latter statute having in such case only given a duty of three 
halfpence per mile for horses used in drawing any coach, 
&,c. used in travelling post or otherwise, where the distance 
w'as not ascertained. The question therefore is, what is 
meant by the words used in travelling” mentioned in the 
schedule to the 44 Geo. 3. In no one of tlie three instances 
of hiring, now under consideration, can it be said that the 
horses were used in travelling” in the true sense of that 
Wford. In the first, the case finds that the horse was hired 
expressly for the rider’s*pleasure; in the second, the hiring 
was for ten or twelve miles, the distance being no otherwise 
ascertained ; which is also obviously a hiring for pleasure; 
and the third, was merely a hiring for an hour or two for 
an airing. By no reasonable construction can it be said 
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that these horses were hired “ to be used in travellinj;/* and 
therefore tlie defendant is not liable to the payment of any 
duty iu respect of such horses. 

Bayly^ in reply, re-urged the argument used in the out¬ 
set. 

Bayley, J.—This being a question upon the liability to 
pay a tait, it is necessary that we should look to the words 
of the act for the })urpose of seeing whether the case comes 
withip its operation. Taxes ought not to be imposed, 
except in such plain and unequivocal terms as leave no rea¬ 
sonable doubt of their application. The 1 Geo, 4, is not an 
act for making a new' duty, but for the purpose of amend¬ 
ing 44 Geo. 3, and the clause in question was enacted hi 
order to prevent doubts which had arisen respecting horses 
let to hire, to be used in travelling by the day, and the pro¬ 
vision is, that the duty of Is. 9d. imposed by the 44 Geo. 3, 
upon every horse, Sec. hired for diawing on any public road 
any coach or other carriage as mentioned therein, shall be 
deemed to attach, and be payable foi aud in resj>ect of every 
horse, &c. whicli shall be hired to be used in Iravc/ling, in 
all cases where the distance shall not at the time of hiring 
be ascertained, but wlieii ascertained, it imposes the duty 
of ihree-balfpence for every mile of such distance, it was, 
tlierefore, not so inucli to impose .a new duty as to explain 
wiiat w'as intended by 44 Geo. 3. By that statute there were 
two duties imposed on draft horses, one of three-halfpence 
per mile, where the distance was ascertained, and the other 
of Is. 9d. per day, where it was not. In case the horse was 
hired, not for the purpose of drawing, but of riding, the 
duty ou horses hired by the mile, or by the stage, to be used 
ill travelling post, attached, aud then the duty was three>half- 
pcnce per mile; but in that part of the clause lliere was no 
Is. 9^^* duty imposed where the distance was not ascertained, 
and 1 am satisfied it was only to remedy that omission tiiat 
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the clause in the lGeo.4, was introduced, the object of 
which was, to put horses hired to be ridden, and used in 
travelling by riders, on the same footing as horses hired to 
«lraw carriages. The words used are, “ to be let to hire to 
be used in travelling” In this case there are five hirings, 
and it is conceded tliat in the second and fifth instances the 
duty imposed by the 1 Geo. 4, attaches. In the one, the^ 
distance is ascertained, and according to the case of Hanley 
V. Cubberley («), must be deemed a hiring for the purpose of 
travelling; and in the other, the horse being hired for a 
journey, there can be no doubt it is to be deemed a hiring 
for the same purpose. The question then is, whether any 
of the other cases fall within the statute; and I am of opi¬ 
nion they do not. In the first instance the horse is hired 
to go into the country and back for pleasure.” The words 
of the statute to be used in travelling” must be under¬ 
stood to have a meaning in contradiction to other purposes, 
for which horses may be let; and I think hiring a “ horse 
for pleasure” is one of those purposes, and if a man hires a 
horse in order to go into the country and back for the pur- 
j)osc of pleasure, 1 am of opinion that he is not to be 
considered as hiring the horse for the purpose of travelling. 
The third case is, wdiere the horse was hired to go ten or 
twelve miles, and back in the evening. Tliat certainly 
might be considered a hiring ''for the purpose of travelling,” 
if the party had fixed in his own mind the place to which 
he intended to go, more especially if he had any business at 
the place to wdiich he was going ; but it being uncertain 
whither he is going, I think we cannot say that the horse 
was hired to be used “ in travelling.” The fourth instance 
of hiring, is for " an airing into the country for an hour or 
two,” which certainly is a much weaker case than any of 
the others, and it is impossible to predicate of that, that the 
horse was liircd for " travelling.” The verdict, therefore, 
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must be entered for the second and fifth cases only, for the 
sum of 1/. 7-5. 

Holroyd, J. was of the same’opinion. 

Best, J. —In all cases where taxes are imposed, if the 
words of the statute are not clear, the king’s subjects 
iare entitled to the advantage of any doubt that may arise. 
In this case it appears to me, that the legislature did 
not tliink it proper to impose a duty on horses hired 
for pleasure, for otherwise they would not have added 
as part of the clause, the qualifying words to be used 
in travelling.” Unless the horse is used for the purpose 
of travelling, 1 think no duty is payable. On this ground 
it appears to me, that in the first, thiid, and fourth hir¬ 
ings stated in the case, the duty does not attach. Tlie 
first is to ride some distance into the country for plea¬ 
sure. That is clearly not travelling. Suppose a man 
hires a horse for the purpose of hunting or shooting, it 
would be impossible to say that that was travelling. The 
other instances fall under the same observation. The 
fourth instance is the weakest of all the cases put. Tliere 
the hiring w'as for the purpose of riding for an airing into 
the country. It is quite absurd to call that a travelling. 
It might as well be said that a man who takes a walk into the 
country for his health is travelling. 7’hat cannot be, and 
there is no difference between w'alking for amusement, and 
riding for amusement. In neither case can a man be con¬ 
sidered as travelling, and unless it is travelling, tbe case is 
not brought wdthin the statute. 

The verdict was ordered to b*e reduced to the sum of 
1/. Is. 
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This was also an action of debt for penalties under the 
post-horse duties acts. At the trial, before Abbott, C. J., at 
the Middlesex adjourned Sittings after last Trinity Term, a 
verdict was found for the plaintiflf for seven shillings debt, 
and one shilling damages, subject to the opinion of the 
Court upon the following case :— 

On the 2d April, 182-1, one Robert Barnett hired a sad¬ 
dle-horse of the defendant, “ to be used in travelling from 
Bury Street, Bloomsbury, to Brentford, being a distance of 
fourteen miles, and paid defendant for such hire the sum 
of 10s. Gd. for the whole distance, and not after the usual 
or any certain rate per mile. At that time the defendant was 
assessed for the same horse under the assessed tax acts, and 


A composition 
for saddle 
liorscs under 
the assessed 
tax act, 
69Gco,3.c.5l. 
does not pro¬ 
tect the owner 
of such horses 
from liability 
to pay the 
duty imposed 
by l Geo. 4. 
C.88.S.3, where 
the same 
horses are let 
to hire to be 
used in tra¬ 
velling. 


duly and regularly paid a composition for the same. The 
defendant omitted to account for one-fourtli part of the 
sum so received in his usual weekly stamp office return. 

On tlie 3d April, in the same year, another traveller 
hired another saddle-horse of the defendant by the day, for 
one day, to be used in travelling,” the distance which the 
horse was to go not being at the time of hiring ascertained. 
The defendant^was assessed for this horse under the as¬ 
sessed tax acts, and duly and regularly paid a composition 
for the same; and in his weekly account to the stamp 
office omitted to charge himself with the duty of Is. ^d, 
due in respect thereof. 

On the 5lh April, in the same year, the defendant let to 
hire to another traveller, another saddle-horse by ihe day, ** to 


be used in travelling,” the distance which the horse was to 
go being ascertained at the time of hiring, to be twenty-one 
miles. During the time mentionejl in the declaration, the 
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defendant was assessed for eight horses, to be let to hire 
under the assessed tax acts, and duly and regularly paid a 
composition for the same, according to the form of the said 
statutes, and the same were duly and regularly returned to 
the commissioners of taxes in his schedule for the year end¬ 
ing 5th Aprilf 1822. In his weekly account to the stamp 
office, the defendant omitted to charge himself with the duty 
of three-halfpence for every mile of such distance as the 
horse lastly above-mentioned was iiired to go. The ques¬ 
tions for the opinion of the Court were, whether the de¬ 
fendant was chargeable with the debt of 7s. found by the 
verdict, or any part thereof, in respect of the horses so 
hired, or any or one or more of them, or whether the com¬ 
position paid for those horses as saddle-horses, exempted 
the defendant from the [payment of the duty charged upon 
them, and sought to be recovered by the plaintiffs. If the 
Court should be of opinion that the defendant became 
chargeable with the whole of the said debt of 7s. the verdict 
to stand. If the Court should be of opinion that the de¬ 
fendant did not become chargeable wnth the whole, but only 
with part of the debt, the amount to be reduced to such 
j>ortion as the Court should be of opinion the defendant 
became chargeable with, lint if the Court should be of 
opinion that the defendant did not become chargeable with 
any part of the debt, the verdict to be set aside, and a non¬ 
suit entered. 


Baylifj for the plaintiffs, was stopt by the Court. 

J . X. Adolphus, for the defendant, contended, first, that 
the defendant being assessed for. saddle-horses let to hire, and 
having compounded for them by virtue of 59 Geo. 3. c. 51, 
was not liable to pay any duty for the horses in question 
under the denomination of horses travelling for hire and, 
second, that the horses, under the circumstances stated in 
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the case, were not liable to the duty imposed by 1 Geo. 4, 1823. 

c. 88, s. 3. But, 

Ramsden 

V. 

Per Curiam. —^Tlie composition under 59 Geo. 3, c. 51, HonGKimsow. 
extends only to pleasure horses used by the owner or his 
servants, but does not extend to horses let to hire, though 
the party should compound for the same, and consequently, 
where a pleasure horse is let to hire, the composition does 
not operate as a protection against the duty upon horses let 
for hire. Then, as to the horses in question, the case finds 
expressly, that every one of them was let to hire, " to be used 
ill travelling.” In the last case (a), we decided, that where 
horses arc let to be used for the purpose of pleasure and 
recreation only, they do not come within the operation of 
1 Geo. 4, c. 88, s. 3, but that where they are let to be used 
in travelling,” the duty attaches. Here every one of the 
horses was let to be used in travelling, and therefore in 
conformity with that decision, the case comes witliin the 
1 Geo. 4. 

Judgment for the plaintiffs(Zi). 

(a) liMtisdcn v. GibhSf ante, Cl7. 

(A) Vide Hex v. 8 luist, i>84'. Wclsford v. Todd, S. E. *>80. 

Rfx V. Toolcy, .‘>'1'. R. 09. Strjcanl v, IVhilc, 11 East, ft;?!); and Smith 
V. M. & S. t,>. 
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The Kino v . The Inhabitants of Rotherfield 
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Where a minor 
enlisted into 
the royal ma¬ 
rines, and hav 
ing been dis¬ 
charged from 
the service at 
the end of the 
■war, before lie 
attained twen¬ 
ty-one, re¬ 
turned to his 
fatlier’s fa¬ 
mily Held, 
that be was 
not emanci¬ 
pated. 


IBy an order of two Justices Thomas 3injield was re¬ 
moved from the parish of Tooting Graveney, in Surreyf to 
the parish of TLotheiJield GreySf in the county of Oxford, 
and on appeal the Sessions confirmed the order, subject 
to the opinion of this Court on the following case:— 

The pauper was born on the 22d ’November, 1794> in the 
appellant parish, where his father was settled. In the year 
1807 the pauper’s father removed with his wife and family, 
including the pauper, to the parish of Tooting Graveney, in 
the county of Surrey, and took u cottage there, which he 
has ever since held at three shillings a week. Tlie pauper 
resided with his parents at Tooting Graveney till 1813, when 
he enlisted in the marines, and went abroad in that service. 


He remained in the marine service till the 8tli September, 
1815, when, in consequence of liic reduction of that corps, 
after the peace, he received his discharge. He returned the 
same day to his parents at Tooting, being then under the 
age of twenty-one years, and occasionally resided with them, 
working as a labourer on his own account, from that time 
until some time after the pauper’s father hired a stable 
in Streatham. About a year after the pauper’s return home, 
the pauper being then more than twenty-one years of age, 
his father hired a stable in the adjoining parish of Streatham 
at four shillings a week, which he held about nine months, 
still continuing to reside at the cQttage at Tooting Graveney, 
The cottage and the stable together were above the annual 
value of 10/. The pauper had never done any act to ac¬ 
quire a settlement for himself. The question for the opi¬ 
nion of the Court is, whether the pauper was emancipated 
at the time of his father’s gaining the settlement in Tooting 
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Graveney. If so, the order of renaoval to be confirmed, 
othbrw ise the order to be quashed. 

Thesiger, in support of* the order of Sessions, contended, 
that the pauper was emancipated by entering into the marine 
service, whereby he contracted a relation wholly inconsistent 
with parental control. This case was distinguishable from 
any hitherto decided, inasmuch as here the pauper had en¬ 
tered into the regular service, and was for life liable to be 
called upon at any time to perform his military duty. In 
this point of view all parental control merged in the con¬ 
tract into which the pauper had entered with his sovereign, 
and nothing could restore him to the parental dominion. 
None of tlie cases of settlement under the head of eman¬ 
cipation would govern the present. Could the father in this 
instance claim his son, or prevent him from performing his 
duty as a marine when called upon ? If not, then his situa¬ 
tion w'as repugnant to the idea of parental control. '^The 
cases of Rex v. Walpole St.Peter's {a), and Rex \.StaTiwix{l)), 
were distinguishable from this, because in both the paupers 
had respectively attained majority before they returned to 
their father’s family. The latter case, indeed, was decided 
upon a different ground, as was observed by Lord Kenyon 
in Rex v. Witton-cam-Twambrookes (c), namely, that the 
pauper had contracted a relation inconsistent with the idea 
of a subordinate situation in the father’s family. This dis¬ 
tinction was also taken in Rex v. Roach (d). The recent 
case of Rex v. Wilmington (e), if any thing, was rather an 
authority in favour than against the present argument, be¬ 
cause there Abbott, C. J. in enumerating the different modes 
by which emancipation was effected, observed, “ that there 
18 no emancipation during minority, excepting by marriage, 
becoming the head of another family, or contracting a rela- 
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(a) Burr. S. C. 638. 2 Bott. 35. 
(h) oT. R. 670. 

Cf) 3 T. R. 355. 


(d) 6 T. R. 26r. 

(c) Ante, vol. i. 140. 
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t^n such as tshollif and permanently to exclude the fathei^ 
control.” Trying this case by the last-mentioned, test, it 
was clear, that the pauper had entered into an engagement 
which had emancipated him wholly and permanently from 
the father’s control, inasmuch as he had rendered himself 
liable to the control of the crown during life. The question 
in this case was, whether enlisting into the army, when it w^as 
considered that the pauper was liable to serve for life, and 
it not being contemplated at the time that he would ever 
return to his father’s family, did not constitute a complete 
and perfect emancipation. The Court were merely to look 
to tlie contract at the time it was entered into, and not to 
the subsequent circumstances which happened to release the 
pauper from the obligation into which he had entered. In 
this case undoubtedly the pauper happened to be discharged 
from the marines before he was twenty-one, but that wouhl 
make no difference in the application of the principle now 
contended for, because tbo Court must look to the nature 
and effect of the contract at the time it was entered into. 
Enlisting into the army was contracting a relation which 
destroyed the parental control, and effected a complete 
emancipation, though the pauper might afterwards return to 
his father’s family. I’he case of Rex v. Woburn (a), did not 
shake this principle. In that case the pauper enlisted as a 
drummer in the same regiment of militia in which his father 
was a Serjeant, and the Court held, that he w'as not eman¬ 
cipated, but for a plain reason, namely, that the enlistment 
was merely a temporary suspension of the father’s control. 
Here the pauper had enlisted in permanent service as a 
marine, and had the prospect of being a soldier for life. 
In that respect the difference between the militia and the 
regular service was apparent, for in the one the contract was 
to continue for life, but in the other it was only for a given 
time, and the soldier w^as only called upon occasionally to 
do duty. This distinction was taken in Rex v. Woburn j and 

(«) 8 T. R. 479. 
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the case f Rex v. Hardwicke {a), decided, that even the 
service of a militia-man until the age of twenty-one worked 
emancipation. 

Barnewally on the other side, was stopped by the Court. 
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Bayley, J.—It is quite clear in this case that the pau¬ 
per did not contract such a relation as effected his emanci¬ 
pation. In order to constitute emancipation, the son is to be 
wholly and permanently free from the father’s control. En¬ 
tering into the army, subjects him to the control of the 
crown, so long as he continues in that service; and if he 
remains in the army'nntil after he is of the age of twenty- 
one, then his emancipation is perfect, and it would relate 
back to the time when he originally enlisted ; but if before 
be attained majority he was released from the service, though 
be became sui juris with respect to his military engagements, 
yet he would become liable again to the control of his 
father; and if he returned to his father’s roof, he would be¬ 
come a member of his father’s family, and consequently re¬ 
main uncmancipated. If reference is had to the old autho¬ 
rities, the principle will be found to be uniformly the same. 
The opinions of Lord Kenyon and Lmorence, J. in Rex v. 
Roach are perfectly consentaneous with this doctrine, and 
in unison with the general rule laid down in the recent case 
of Rex V. Wilmington by Abbott, C. J., who was extremely 
desirous of doing that which in all settlement cases is most 
desirable, namely, of laying down something like a plain 
and general rule, which should not be open to nice excep¬ 
tions. He says, “ It is of great importance to lay down 
some general rule upon this subject, in order to exclude 
discussions of this kind 2h particular cases, and I own it 
appears to me, the best general rule to lay down is, that 
there is no emancipation effected during minority, excepting 
by marriage, becoming the head of another family, or con- 

(tf) h B, A A. J76. 
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tracting a relation such as zcholly and permanently to 
exclude the father's control.” Entering into the army is 
certainly contracting a relation which will wholly and 
permanently exclude the parental co^ntrol, provided he re¬ 
mains in the service until after twenty-one ; but if he be 
discharged from the service before he attains that age, and 
returns again to ihe father’s family, then he has not con¬ 
tracted a relation (according to the events which after¬ 
wards occurred) which wholly and permanently excluded 
parental control. So that, according to the spirit of that 
decision, this pauper could not be emancipated. Jn the 
case of Hc.v v. Harduiche, where the pauper served in the 
inllitiu for five jears, iny Lord Chief Justice says, “The 
rule of law is, that every new settlement acquired by the 
parent is communicated to the children, so long as they re¬ 
main members of his family; and the question in this case 
is, whether, at the time wlien the father gained his settle¬ 
ment in Stanton llarcourt, this pauper remained a member 
of his family ? Now, during the minority of the child, he. 
will remain almost under any circumstances uncmancipated ; 
but W'here the new settlement is acquired by the parent after 
the child has attained twenty-one, it will not be communi¬ 
cated, unless in fact the child continue^' one of the family.” 
In this case, the pauper is for a time taken from under the 
parental control; but being discharged from the marines, 
and being then under the age of twenty-one, he willingly 
submits himself to the control of his father. j\ccording, 
therefore, to the authority of that case, he continues a mem¬ 
ber of the family, and consequently his father’s settlement 
is communicated to him. On these grounds, the order of 
Sessions must be quashed. 


Holroyo, J.—I am of the same opinion. I think the 
son cannot be considered as emancipated, inasmuch as he 
liad retinned to tlie parental control before lie attained 
twenty-one. The father by law has a right to the control of 
his child until lie is of age, unless some other engagement 



BA.STEB. TERM, FOURTH GEO. IV. 63^} 


entered into deprives him of such right. Faltering into the 
army may be considered as an engagement for life, inasmuch 
as no definite period is mentioned at the time of enlistment, 
and the party could not leave without the consent of the 
Crown. If the soldier remained in the service until twenty- 
one, he would then be completely separated from his father’s 
family, and a perfect emancipation effected; but the ground 
on which we decide that there is no emancipation in this 
case i.s, that before twenty-one the pauper was discharged 
from his engagement, and returned again to the father’s con¬ 
trol. So that by mere enlistment the father’s control is not 
wholly gone; it only remains in abeyance, and therefore if 
by any accident the infant is released from his engagements 
to the Crown before twenty-one, the father’s control revives, 
and the emancipation is not affected. It is argued, that by 
enlistment the pauper rendered himself liable to serve for 
life, and thereby the emancipation became complete. The 
enlistment, however, is not to be considered in that light. 
When the soldier enlists, he is undoubtedly liable to serve 
for life; but it does not follow that he will be called upon 
80 to do; for the Cf*bwn may think fit to discharge him fi om 
the engagement entered into; and in that case it is not a 
service for life, but only for such period of time as public 
exigencies may require his services. If it were to be con¬ 
sidered as an engagement to serve for life at all events, there 
might be some weight in the argument; but as the engage¬ 
ment may or may not last, according to circumstances, 1 
think the observation falls to the ground. Here the pauper 
is released before twenty-one, and therefore, with respect 
to the law of settlement, he stands in the same situation as 
if he had never been in the marines. 
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Best, J.—I think the pauper was not emancipated at 
the time his father acquired his settlement in the parish of 
Tooting Gravenei/, and therefore the order of Sessions must 
be quashed. There is no doubt, that by the policy of English 
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law, the parental authority continues until the child attains 
twenty-one; but by the policy of the same law, if the 
country requires the services of the infant, he is at liberty to 
contract an engagement paramount to the parental control, 
and subject himself to the dominion of those persons who 
are put in authority over him. That engagement may or 
may not last for life ; but if it is dissolved before twenty- 
one, the parental authority comes again into operation, and 
the son continues, for the purpose of settlement law, a 
member of his father’s family. The pauper in this case 
comes precisely within the scope of this principle, which 
is fully supported by the cases of Hex v. Roach and Rex v. 
1! ilmiuglou. 


Older of Sessions quashed. 


The Kitsg V, The Inhabitants of FEniiYiiiiiDGr.. 


Where, firs On appeal by Richard Rhodes Milmr, Esq. against a 

and larches i- , 

■were planted rate or assessment tor the relief ol the poor of the town- 

ash tr^s, prin- Ferrybridge, in the West Riding of Yorkshire, the 

cipaliy for Sessions ordered the rate to be amended, by striking out a 
the purpose oi _ • j o 

affording a portion of it, assessed upon the appellant, amounting to 
shelter to the the sum of l6/. l6s. lOtf. in respect of his vvoods and 
iScy^and**^ plantations, subject to the opinion of this Court upon the 
•were cut from following Case :— 

time to time as i, ■ . r t j • 

the oaks and ihe appellant is the occupier of 650 acres of land m 

more room* to** Ferrybridge. It appeared in evidence, that in the years 

spread, and 2735 ^nd 1786, 340 acres of the said land were planted 
■when once cut ^ * 

<Jid not spring with oak and ash, closely intermixed with Scotch firs and 
afihough, when larches. At different periods, portions of the firs and 

"u'hlefi* pro- down for the purpose of thinning the 

fit :—Held, 

tliat they were not saleaJde underwood witliin flic statute 43 Eliz. c. 2. and therefore not 
rateable to the relief of the poor. Qu. Whether under any circumstances firs and larcW. 
can be considered underwood ? 
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plantations, and some of these thinnings were sold under 
the name of fir and larch poles, but the greater part were 
used in the erection of. buildings. Considerable thinnings 
of the firs and larches have been made within the last four 
years, and produced a profit. Many of them were of the 
height of from thirty to forty feet, and contained from ten 
to twelve cubit feet of wood, and were thirty years old. 
This wood was cut without reference to size, in order to 
allow room for the oaks and ashes to spread. The purpose 
of introducing firs and larches into these plantations was 
to keep the same thick and sheltered, and to make a profit 
by cutting the firs and larches from time to time, when the 
oaks and ashes, by reason of their growth, required more 
open space. Fifteen years ago, eighteen other acres of the 
said land were planted in a like manner; and five years ago 
seventeen other acres of the said land were also planted in 
a like manner. The eighteen acres had been thinned by 
cutting out a portion of the firs and larches, but no profit 
was derived from such thinning. The seventeen acres have 
not yet been thinned. The roots or boles of the firs and 
larches whicli are cut, die in the ground and produce no 
shoots. The whole of the land so planted has always been 
rated to the relief of the poor. Upon these facts the Court 
of Quarter Sessions was of opinion that this was not that 
species of wood liable to be rated to the relief of the 
poor, and directed the rate to be amended by striking out 
such part of it as was assessed upon the said appellant in 
respect of the whole 375 acres. 
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E. Alderson (with whom was Bland), in support of the 
order of Sessions. The •question is, whether the fir and 
larches mentioned in the case, are saleable underwootl.s 
within the meaning of 43 Eliz. c. 2. According to decided 
authorities tliey clearly are not. In Rex v. Mi^efd (a), 
and Aubrey v. Fisher ( 5 ), questions respecting saleable 
(o) 10 East, «iy. (i) 1 (1. ii6. 
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underwood came under the consideration of this Court. 
Lord Ellenhorovgh, C. J. in the former case, speaking of 
saleable underwoods, within the meaning of the statute of 
Elizabethf says, “ amongst the several descriptions of per¬ 
sons whom this statute makes rateable, the occupier of 
saleable widerwoods is one, and the question is, whether 
they can be deemed saleable underwoods except in the 
year in which they are cut dowm. The word saleable has 
not a very precise definite meaning; it may mean when they 
are in a fit state for sale, referring to the [time when they 
are cut; or it may mean such as are intended or destined 
for sale, in contradistinction to such as are to supply the 
land with estovers for fuel, and the other purposes of the 
estate. In the former of these cases they would only be 
rateable in the year in which they are cut j in the latter they 
would be rateable at all times ; and we think, after full 
consideration of the subject, that the latter is the proper 
meaning.” According to this definition, saleable under- 
w’oods are those only which are originally destined for 
sale, and the primary object of planting which is, sale, w hen 
tlicy are fit to cut. In this view of the case, a definite 
and precise meaning is given to the wwds ** saleable under- 
w'ood.” This means not such w'oods as may happen in fact 
to have been sold, but such as are saleable. To bring this 
case within that definition, therefore, it must be shewn, 
that the original intention of cultivating the land in this 
manner was with a view to sell the firs and larches when 
they were cut. Now the fact is, that the primary object 
was not to derive a profit by the sale, but to afford a pro¬ 
tection or screen to the young oaks and ashes, planted for 
the purpose of becoming ^.iinber. In the case of Aubrey 
V. Fisher, the question was, whether beech trees in Buck¬ 
inghamshire were saleable underwood according to the 
custom of that county. Upon the trial. Heath, J. told the 
Jury, that the only question for their determination was, 
whether the plaintiff’s wood was saleable underwood ^ and 
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as all the witnesses agreed that it was not underwood at all, 
and was diflFerently managed, and clearly distinguishable 
from underwood, they ought to find a general verdict for 
the plaintiff, which th’ey accordingly did. *1 here, the ques¬ 
tion chiefly turned upon the mode of management, and as 
It appeared that the practice was to cut down the larger, 
and leave the smaller wood, it was held that the trees in 
that case were not underwood. Considering the mode of 
management, llierefore, as the criterion, it is quite clear 
that the firs and larches in this case cannot be deemed 
underwood. Here the larger trees are cut dowm, in order 
to leave room for the oaks and ashes to grow up as timber. 
Undoubtedly they are not thrown away as useless; but 
admitting that they were sold, still the fact of sale does 
not make them saleable according to tlie definition given in 
Hex v. Mirjteld. The Court are to look to the original 
intention of planting. It is clear, that they were not 
originally intended for sale; they were planted for a totally 
ditlerent purpose, a purpose inseparable from the principal 
object, namely, the cultivation of the timber trees. The 
mode of management shews clearly that the proprietor of 
the land never intended them as an object of sale. They are 
not cut with reference to their own growth, but entirely to 
that of the timber trees, in order that additional room may 
be given to the latter when it becomes necessarv. If it 
were intended by the proprietor to derive a profit from the 
sale of the firs and larches, a very different mode of ma¬ 
nagement would have been adopted. Instead of cutting 
tlieui down at uncertain periods according as the timber 
trees grew up and required more space, he would have 
felled them at stated periods, and standards would have 
been left at certain intervals. But the very nature and cha¬ 
racter of this species of wood negative the notion of 
underwood. When the firs and larches arc once cut, the 
trees are absolutely destroyed, and the bole dies in the 
groimd, never again to shoot, Tliis is au important view 
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of the case, when considere?! with reference to the statute 
3 a Hen, 8. c. ] 7, which was passed for the preservation of 
woods, and was made perpetual by 13 Eliz, c. 25. That 
statute prescribes the mode in which coppice or underwoods 
sjiall be managed, and there is an express provision made for 
the preservation of what are called the springs of the wood 
from which the underwood is to be renewed. This cau 
never be construed to apply to fir trees, w'hich are known 
never to grow again when once cut down. The total anni- 
liiiation of the fir tree, when severed from the root, was in¬ 
deed the subject even of a proverb amongst the ancient 
Greeks. It is obvious, therefore, that when these sta¬ 
tutes speak of underwoods, they refer entirely to woods 
of a renewable nature, and not such as are perishable. 
Firs and larches are clearly not renewable, and therefore 
do not fall within the scope of those statutes. The legis¬ 
lature, at the time the 43 E/iz. was passed, must also 
have had this in contemplation w'hen they used the words 
saleable underwoods,” because the object of that statute 
is only to make such property rateable as yields an annual 
profit. [Eai/ky,J .—Coal mines arc included.] They are 
mentioned specifically, but though they may not, strictly 
speaking, produce an annual profit, yet they are a species 
of property upon which an annual computation of profit 
may be made, so as to make them the subject of a rate; 
and that is one of the reasons assigned in the books why 
they are liable to an annual rate. Upon the same principle 
sand pits, lime pits, and other property of that description 
are rateable. They are made the subjects of rate because 
their annual value is matter of easy calculation. Now in 
this case, how is the annual value of the firs and larches to 
be estimated ? Tliey arc not cut at stated intervals, but 
according as the oaks and ashes require more room. They 
do not yield an annual profit, and unless they do they are not 
rateable; for, according to Rex v, Mirjkldf they are rateable 
according to their annual value, and not with reference to 
the year in which they arc felled. Here it is impossible 
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to fix any annual value upon whi^ the quantum of rate can 
he assessed, because there is no certain rule for felling. In 
one year, only a few may be cut, and in another a greater 
number, but in every instance the motive fol' cutting is the 
due cultivation of the oaks and ashes. When an oak 
happens to be incumbered by a fir, the latter is immedi¬ 
ately cut down, whetlier it be great or small. 
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The Court stopped him, and called upon 

Milner in support of the rule for quashing the order of 
Sessions. Firs ahd larches, managed in the way stated in 
this case, are rateable to the relief of the poor within the 
statute of Elizabeth, The Court are now called upon, for 
the first time, to decide that eveiy species of wood which 
is not timber^ is not liable to be rated. In the cases of 
Aubrey v. Fisher, and Rex v. Mitfield, that point did not 
come under consideration; they were decided upon their 
own peculiar merits, without involving the general question. 
With respect to the mode of management, as the criterion 
of deltjrniining what is and what is not underwood ; the case 
of Aubrey v. Fisher, as far as it goes upon that point, is 
an authority in favor of the present argument, because it 
was there said, that the beech poles could not be con¬ 
sidered saleable underwood, but timber, because there the 
larger wood was cut down, and the smaller was left to 
grow.” No distinction is made here as to the uses to which 
the firs and larches are to be put. The plantation is made 
of oaks and ashes, and the firs and larches are merely 
subsidiary, being planted for the purpose of sheltering the 
former, and also to malje a profit by the sale of them. 
The firs and larches are managed in the usual way, and are 
cut down year after year. During the last four years it is 
found by the case, that they were regularly cut and sold at 
a profit. Upon this state of facts the question is, whether 
such wood is not liable to be rated. The policy of the 
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rateable to the relief of the poor, and the Court will give 
The King „ , ... n 

V. enect to that object in the present case, ihey will not 

Inhabitants ’^*ce and subtle distinctions, but will establish one 
Ferry ^ general rule, which shall include all descriptions of pro- 
BRtuGE. ductive property, so that the burthens of the parish shall 
be equally divided amongst the inhabitants. If the Court 
should hold in this instance, that lirs and larches arc not 
rateable, the consequence may be very injurious to tlie 
other parishioners, for if the proprietors of poor lands find 
that this is the most profitable mode of managing their 
estates, and they can thereby exempt themselves from poor- 
rates, one-half of the parish may be turned into such plan¬ 
tations, and the burthen of maintaining the poor will be 
thrown upon the other half. The principle running through 
all the decisions upon this statute, is to extend it to every 
species of property which can be fairly included within its 
operation. This has been the principle governing the Court 
in questions as to the rateability of mines, tolls, and other 
productive property of that description. If it be conceded, 
then, that firs and larches are jMoductive property, there 
seems to be no sensible reason why they should, more than 
any other property, be exempt from rateability. Under the 
words saleable underwood,” may be comprehended every 
species of w'ood which is not timber^ either by the common 


Jaw of the land, or the custom of the country. There is no 
custom stated in this case, that firs and larches are timber. 
Some trees may be timber according to the custom of the 
country, though not so at the dbmmoii law, and unless it is 
found in this case that firs and larches are timber by the 
custom, the Court cannot infer ^t from the uses to which 
they may happen to be applied. The popular meaning of 
underwood cannot govern this case; the Court must have 
regard to its meaning as found in the common and statute 
law. There is a distinction taken in the statute 45 Edw^ 3. 


c. S. betw'een ** silva ctedua” and gros hois.” That sta- 
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tute recites, that ** at the complaint of the great men and 
commons, shewing, by their petition, that whereas they sell 
their great wood of the age of twenty years, thirty years, 
forty years, or of greater age, to merchants, to their own 
prolit and in aid of the king and his wars, parsons and* 
vicars of holy church, implead and draw the said merchants 
in the spiritual court for the tithes of the said wood, in tho 
name of these words called ‘ silva c»dua,' whereby they 
cannot sell their woods, to their great damage, &c.” and 
then enacts, that a prohibition shall be granted as to gros 
bois.” In commenting upon this statute. Lord Coke, in 
2 Inst. C4S, gives the definition of those woods to which 
it is applicable. He says, 11 appeareth before that, all 
the bishops claimed only tithes de suhbois, of underwood 
under the name of silva caduay so as of haul bois of great 
wood, no tithes were claimed, but herein rested two doubts, 
1. What should be said high or great wood; 2. Of what 
age the same should be, because it is parcel of the in¬ 
heritance.” In continuation he observes, “ and it is to 
be understood that this act useth these words grosse 
boyes, and not haul boyes or ground boyes, which w'ord 
is also used in the books of 50 Edw. 3. and 9 Heft. 6.; 
and in this act this word grosse signiheth specially such 
wood as hath been, or is either by the common law or 
custom of the country timber, for this act extends not to 
other woods, that have been or will not serve for timber, 
though they be of the greatness or bigness of timber.” 
From this it appears, that all wood which is not timber 
either by common la^v, of the custom of the country is 
titheable, and therefore comes under the definition of silva 
ca?dua or underwood. By the common law oak, ash, and 
elm only are timber. Where, by the custom of the country, 
other woods, such as birch, aspen, horsechesnut, &c. arc 
said to be limber, the question is to be tried by an issue. 
Walton V. Tryon (a), liibye v. Huxley ih), and Com. Hig.(y)^ 

(«) S Gwill. 837, S. C. Auibl. (A) llunb. 19^. 

130. («-•) Tit. DibiJics, H. 3 , 
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The King of the country. Rex Minchinhampton{a), To whatever 
The purpose it may be applied, does not alter its character, 
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of unless it be either timber by the common law, or timber by 
the custom of the country. Neither does the age of the 
wood make any difference. In Goodall v. Perkins {b), it 
was held, that alder-poles, though of trees above twenty 
years standing, were not timber, but titbeable as silva caediia# 
So in Turner v. Smith (c), stub-oak, and ash above thirty 
years old, which were not considered timber in the county 
of Essex, were held to be titheable. But the substantial 
question in this case is, whether a profit has been made of 
these trees. It is expressly found that for the last four 
years a profit has been made of them, and it signifies little 
to what purposes they have been applied, whether to build¬ 
ing, husbandry purposes, or sale. In Chamberses Cifclopor- 
dia and Jacob's Law Dictionary, the definition given of 
underwood, includes coppice and all other woods not ac¬ 
counted timber. These and the other authorities referred 
to, go to shew that the Court are not bound by any techni¬ 
cal understanding of the words saleable underw'ood 
nor tied down by any statuablo definition of underwoods. 
It is sufficient if these trees produce a profit to the cultivator, 
to bring the case within the statute of Elizabeth^ which in 
modern times has received a liberal construction, with a view 
to the equalization of parochial rates. Considering, there¬ 
fore, the extent to which plantations of this description arc 
carried, and that if these trees^are not held rateable, the 
whole burthen of the poor-rates may be thrown upon the 
rest of the township; considering also, that whether the 
Court looks to the strict definition of underwood, or to the 
implied e,\emption, these trees, under the circumstances of 
the case, may fairly be considered as saleable underwoods, 
and therefore rateable to the relief of the poor. ^ 

(a) 3 Burr, 1303, , (6) 2 GwilJ. 543. (c) Ibid. 629. 
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IJaylev, J.—I am of opinion that the order of Sessions 
must be confirmed. Ilie statute 4SJE/iz. c.2, does not 
throw the charge upon every description of property, but 
points out particular descriptions which are to be subject to 
the poor-rates, and those are “ lands, houses, tithes impro¬ 
priate, propriations of tithes, coal-mines, or saleable under^- 
zmods** The statute does not use the word ** underwoods'^ 
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per se, but adds the qualification **saleable** Now, if 
before that act, there had been any statuable exposition of 
the word ** underwood,” or if that term had, from time to 
time, occurred in different acts of parliament, so that the 
Court could have seen in what sense the legislature had used 
it, then we should apply it in the same sense in construing 
this statute. But the industry of the defendant’s counsel 
has not enabled him to find that word occurring, so as to 
give it a legislative meaning, prior to the statute to which 
our attention is now directed. It has been argued that all 
wood, not being timber by the common law, or the custom 
of the country, must be consideied underwood, and conse¬ 
quently as firs and larches are not timber, they must be 
treated as underwood. Whether that is such a view of the 
subject as properly applies to the statute of Elizabethf it is 
not necessary in this case to decide, because that statute 
does not speak of underwood per se, but of saleable under¬ 
wood. If the definition urged in this case be correct, it 
would bring under charge a great number of trees which 
never have, in the general understanding of the word, been 
considered underwoods, and rateable under that denomina¬ 
tion. According to this dej|nition, lime trees, avenues of 
horsechesnuts, and aspen might be considered underwood. 
So of other descriptions of trees, such as plane trees, ma¬ 
ples, and hornbeams, which, generally speaking, have never 
been considered as falling within that description. Cer¬ 
tainly, according to my understanding of the word, I should 
have thought it a perversion of language to call these under- 
W'oods. I know what coppice wood is, and I know, that 
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generally speaking, coppice wood and underwood arc used 
synonymously, and that the application of these terms is in a 
great degree governed according to the purposes for which 
the wood was intended, and the objects to which it is applied. 
Common underwood is a description of wood which grows 
expeditiously from one and the same stool, and from which 
a great many different shoots arise in succession, and cutting 
down which does not destroy the principle of vegetation, 
but leaves the roots to send up a fresh supply of stems. In 
the general understanding of mankind, 1 believe that is the 
definition of underwood, and I am disposed to think that 
that is the description of underwood to which the statute of 
TJizaheth properly, applies. But whether that be so or not, 
we find the word saleable in that statute, and I think by the 
words ** saleable underwood,” which were under considera¬ 
tion in Rex V. Mirfield (a), vve are not to consider that as 
saleable underwood which is in a fit state to be sold, but 
such as was originally intended or destined for sale, in con¬ 
tradistinction to such as was to be used for fuel, and other 
purposes of the estate. I am of opinion, that the proper 
construction of the words saleable underwoods,” is that 
description of underwood, of which, at the time it is originally 
planted, future sale is one of the main objects of its cul¬ 
ture. When, therefore, we find that it is clearly destined 
for a perfectly different purpose, X think we are not at 
liberty to consider it as coming within the denomination of 
saleable underwood. There are many places in which from 
the nature of the wood, it can only have been intended for 
underwood. Hazels, for instance, can never be intended, 
and from their nature cannot grow up, to be large trees, and 
yet are extremely valuable for underwood. Wliere there are 
large plantations of this description, the very nature of the 
wood imports that they must have been planted for pro¬ 
fit by sale, and that, sale, w^as the chief object of their cul¬ 
tivation, But what is the case with respect to firs and 


(a) 10 East, 219. 
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larches ? Trees of that description are, I believe, the least 
valuable which can be planted. In general, the prin¬ 
cipal object of planting them is for the purpose of 
shelter, and not of deriving profit by sale. 'Ihis case 
finds expressly that the original object of planting the 
firs and larches was to afford protection to the oaks and 
ashes, which are trees of a slower growth, and require 
shelter in their infant state. Shelter and protection M^ere 
therefore the primary objects. When the larches and firs 
are cut, what is the purpose in view? They are cut for the 
purpose of tiiinniug the plantation and giving more space to 
the oaks and ashes in their progressive growdh. It is con¬ 
ceded then, that they are not cut expressly with a view to 
sale or profit. Jf these were the objects, and the proprietor 
wished to cut down his firs and larches when the price was 
high, what would be the consequence ? His oaks and ashes 
would be exposed to the weather, and the most valuable 
part of his plantation, perhaps, destroyed. But it is quite 
obvious that these trees were planted merely for the purpose 
of shelter in the first instance, and of thinning when the 
young timber trees required more space. Some of these 
trees, it is true, w ere sold for profit, and it appears that 
many of them were from thirty to forty feet high. Certainly 
trees of such a height do not accord with one*s notion of 
underwood, in its popular sense and acceptation. But we 
are not to consider this case with reference to the height of 
the trees, nor to the actual purpose to which they have 
been applied when cut; we must look to the primary object 
for which they were originally planted. It is quite clear 
that profit was not the sole, nor even the principal object 
of planting these trees, and the fact of afterwards selling 
does not make it saleable underwood within the statute ot 
Elizabeth. 1 think it would lead to the most mischievous 
consequences, if property of this description were held liable 
to be rated. It is a great national purpose to encourage the 
growth of timber. The proprietor of an estate, when he 
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dedicates his land to the growth of timber, foregoes all pre¬ 
sent profit, and looks to remuneration at a distant period. 


bridge* 


1823. 

The Kino 

V. If this is to be considered saleable underw'ood from the time 
Inhabitants planted, then, according to Rex v. Mirfield, it must 
Ferry- rated not merely in the year in which it is cut down, but 
in every year in which it is growing. Such a result would 
be most injurious and unjust. Here the proprietor of an 
estate devotes 340 acres of his land principally to the 
grow'th of timber, and, with a view to encourage the growth, 
he plants, at an enormous expence, a considerable quantity 
of fir and larch. Is he then to incur not only that cxpencc, 
but also to subject himself to an annual charge upon the 
firs and larches, when the period is far distant when he w'ill 
derive any profit from his plantation ? I cannot think it 
was the intention of the legislature, in passing the 43 Rliz. 
to bring into charge property of this description. In ge¬ 
neral, that statute seems to contemplate that description of 
property which annually yields a profit. This is property 
which in general yields no annual profit. It may be true 
that the firs and larches w'ere originally planted partly Avltli 
a view to profit, but the main object was the protection of 
the timber. For these reasons it appears to me, that, whe¬ 
ther this be underwood at all or not, it is not to be consi¬ 
dered saleable underwood within the meaning of the sta¬ 
tute. 


Holroyd, J. —From the statement of this case, it ap¬ 
pears to me that these cannot be considered ** saleable un¬ 
derwoods” within the meaning of those words as used in the 
statute of Elizabeth, Considering those words in the sense 
in which they are there used, I apprehend they must be 
understood in their general and *^opular sense, unless it can 
be made to appear from other parts of that statute, or from 
other statutes, that they were intended to have a more ex¬ 
tensive construction. It has been argued, with great inge- 
nuity, that under the denomination of underwood is to be 
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taken all wood which is under the quality of timber, and 
has not become timber. I cannot^agree with that argu¬ 
ment; for, according, to the decision of the Court, in 
Rex V. Mirjieldf that qiotioii was never entertained. It cer¬ 
tainly is not agreeable to the general understanding of the 
word. The term “ underwood/’ according to general un¬ 
derstanding, is more applicable to what is called coppice 
wood, in contradistinction to hautbois or high w'ood, and is 
not considered as extending to all wood which is not timber. 
The great division is hautbois and subbois. There are three 
species of wood, which, by the common law, are timber, 
oak, ash, and elm; but if the enlarged interpretation now 
attempted to be given to the word underw'ood” were to 
prevail, it would extend to beech, aspin, horsc-chesnut, 
lime and walnut trees, in those places where they are 
not timber by the custom of the country. I think, how¬ 
ever, that the constrifction of the word is not to be 
taken to this extent. But even if firs and larches came 
within the dehnitioii of undcrw'ood, still if they did not 
satisfy the description of “ saleable'* underwood, they 

would not be rateable under the statute of Elizabeth* 

\ 

Now if look to the different objects of rate in that 
statute, they are such as generally yield an annual renewal 
of profit. That may be said even of a coal mine; for 
when once it is opened, it affords a renewal of profits as 
long as it is worked. Underwoods are in general considered 
as yielding an annual profit; and diough in fact they are not 
cut annually, yet there are successive renew'als of profit, 
upon which a rate may attach. Firs and larches arc clearly 
not underwood in this point of view, because when once 
they are cut, the roots die in the ground, and there is no 
renewal of pro6t. One nfbde of ascertaining whether these- 
can be considered saleable underwoods, is to look to the 
objects to which they are applied, and the mode of manage¬ 
ment adopted from time to time. Now the case finds, that 
the principal object of planting was to afford shellw and 
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protection to the oaks and ashes, which are more valuable 
trees. When the 6rs and larches were cut, it was not to 
make a profit of them, but expressly for the purpose of 
giving more space to the young fnitber trees. It may be 
true, tliat the thinnings were carried to a profitable account, 
but the main object of thinning the plantation was in aid 
of the cultivation of timber trees, to which the proprietor 
looked as the principal source of advantage. Occasional 
profit seems only to have been derived; for on one occasion, 
when eighteen acres were cut, no profit w'as made of them. 
Tills fact shews that the original purpose of planting them 
was not solely with a view to profit, but principally as a 
shelter for the oaks and ashes. Therefore, even supposing 
the trees came under the denomination of underwood, still 
they are not saleable underwood within the meaning of this 
statute, and are consequently not rateable. 


BiiST, J.— I am of the same opinion. It has been urged 
very properly, that the statute of Elizabeth ought to receive 
as extensive a construction as possible, because by extending 
its operation, and embracing more rateable objects, the 
burthen of parochial taxation will be more equalized. I 
entirely concur in the truth of tliat observation, and if the 
legislature could have contemplated at the time this statute 
was passed, that new descriptions of property would have 
come into existence, it is highly probable that terms more 
extensive than the statute contains, would have been intro> 
duced to embrace this description of property. But we are 
to construe the statute as we find it. The statute only ap¬ 
plies to such property as in fact produces, or may be con¬ 
sidered as producing, some annual profit. Hie subjects 
enumerated are lands, bouses, tithes impropriate, propria- 
tions of tithes, coal mines, or saleable underwoods. It is 
to be observed, that when this statute was passed, saleable 
underwoods were much more in use than at present. At 
that period, underwood constituted the chief fuel of the 
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couutiy, and was cultivated in great abundance in the neigh- 
bourhood of towns. In more modern times, coal has been 
brought into use, and underwoods have been grubbed up, 
and the land turned ^o a more useful account. The first 
four subjects of rate mentioned in the statute, are clearly 
such as yield an annual profit. Why coal mines were so 
specifically mentioned may reasonably be accounted for. 
When the framers of the act proposed to rate underwood, it 
was no doubt upon the principle that it produced an an¬ 
nual profit. Upon which, it would be very naturally sug¬ 
gested, “If you rate underwood, why not rate coal mines, 
which produce a profit to the owner of the soil.” It is 
highly probable that it w'as upon some such suggestion as 
this, that coal mines were introduced into the statute. 
Coal mines, when worked, do produce something like 
an annual profit, and are therefore very properly the sub¬ 
ject of rate. Now the question arising in this case is, 
what description of underwood was meant by the legislature 
when the statute was passed. It is argued, that every 
species of wood which is not, properly speaking, timber, 
must be considered underwood, and therefore rateable. I 
think the true construction of this statute will not support 
that argument. Tlie legislature have expressed themselves 
most accurately for the purpose of shewing what they in¬ 
tended. They have not confined themselves simply to the 
use of the word “ underwood for if they had, that would 
have let in the argument now urged; but they have qualified 
the use of the term “ underwood,” by introducing the word 
** saleable,” thereby shewing that they did not mean every 
species of W'ood which is not timber. By the words “ sale¬ 
able underwood,” is clea^^y meant that description of wood 
which, when once planted, and after being cut, produces 
new shoots, which at regular, certain, and known periods, 
may be cut down and sold for a profit. These are the sorts 
of wood which were contemplated, and which come as 
nearly to an annual produce ns possible. The legislature 
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CASES IN THE KING’S BENCH, 
nfiyi^ could intend by these words, to comprehend perishable 
trees, which, when cut down, are no longer profitable, pro¬ 
ducing no new shoots, and yielding no renewal of profit 
from the stools. It is true in this casfe, that the cuttings of 
the firs and larches produced a profit; but it is not every 
thing that produces a profit which is rateable. The wood 
which is to be rated is that upon which a profit can with 
some degree of certainty be calculated at the time when it 
is planted. From underwood, properly so called, the cul¬ 
tivator may calculate, with some degree of certainty, upon 
deriving a profit; but that is by no means the case with 
respect to firs and larches. JMow here the cultivator of the 
firs and larches did not originally contemplate a profit by 
the sale of them. He did not plant for 3ie purpose of sale 
merely. It is found in the case, that they were planted 
expressly for the purpose of nursing the young timber tree»> 
which would be destroyed by the wind, unless they had the 
protection of other trees of a quicker growth. Profit may 
undoubtedly have been made of them, but that was a se¬ 
condary consideration ; the primary object was the cultiva¬ 
tion of the timber, to which the proprietor looked as the 
source of remuneration for liis trouble and expciice. I 
agree with my Brother Barleyy that if this species of pro¬ 
perty were to be made the subject of a poor rate, it would 
have a direct tendency to check the cultivation of timber, 
because no man would embark liis property in undertakings 
of this nature, which hold out only a remote prospect of 
advantage, if in the mean time his plantation is to be 
subject to a permanent rate. It has been argued, that 
this case may be compared tO the liability to pay tithes. 
Tbb is not at all like a case o( tithes. Every species of 
wood which is not tipiber by common law or custom, is 
but there cannot be a custom to impose poor 
rates upon a species , of property which was never consi¬ 
dered a subject of ralfs. No resort h‘^s been had to any 
otkf definition of uijderwood, than that which is given 
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bj,Lord Coke I but 1 think that definition does not help 
the argument. We all know that underwood is generally 
let to the tenant of a farm, and when that is the case, 
a stipulation is introduced into the lease that the tenant 
shall be at liberty to cut underw'ood at ten or fifteen years* 
growth; but could it be argued, that within the spirit <rf 
this permission, the tenant might cut down his landlord’s fir 
plantation ? In such a case a Judge would, I apprehend, 
have no difficulty in telling the Jury that fir plantations did 
not come within a licence to cut underwood. If, however, 
this is to be considered underwood, still it is not saleable 
underwood within the statute, and cannot be rated^ 
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' Order of Sessions confirmed («). 

(n) See Year Books, 40 Edw. S. 25. 42 Edw. 3. 6. 50 Edw. 3. 10. 
7 tJen. 6. 38. 11 Hen. 6. 1 . Stat. 35 Hen. 8. r. 17. 5.13. Godb. 4. 
Cro. Eliz. 1 . 413. 4 Rep. 31. Moore '.ibo. Co. lit. 58. Jenkin’s Cents, 
^74. Cro. Jac. 614. Moore 812. and Rro. Abr. tit. Waste, 21. 


The Kiin'g v. The Mayor, Aldermen, and Capital Bur¬ 
gesses of the Borough of Sudbury. 

XTpON an appeal against a poor rate for the hamlet of Where a cor- 
Ballingdon, in the county of Essex, it being objected by T"' 

the defendants that they were rated for property whicli they "’ayor, aldcr- 
did not occupy, the Sessions confirmed the rate, subject to ty-fdiir capital 
the opinion of this Court upon the following case;— !i!iled7n ferof 

Rickard de Clare, Earl of Gloucester, about the vear 1250 pastor© 

1 • « II . -n . / lands, and ap- 

grauted certain pasture land called Portman s Croft, in the pointed a 

ranker to keep 

• the keys of the 

cates, cleanse the ditches, preserve the fences, imponad cattle trespassing, See. ; and by 
a Court of Orders and Decrees r^iilations were annually made concerning the right of 
roiumon to be exercised by the ^emen, as to the nomMr of their cattle to be thrned 
on, the time to be turned on, and the price to be paid for each head, which price was 
always paid by the freemen exercising the right, to tlie treasorer of the corporation, and 
which iHoncy, after deducting the expcnce of management, was distributed among tire 
poorer burgesses, wlio had no cattle to depasture»—.Held, that tJUe .corporation were 
liable to be rated to the poor as occupiers of the land ia question, within the nteauing of 
45 c. 2. .j. 
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1823. hamlet of Ballingdoti, to ** liis burgesses and whole com- 
monalty of Sudburi /and Charles the Second, by bis char- 
The Kiho under which the corporation exists, confirmed the said 

^eBosouGH grant to the mayor, aldermen, and burgesses. This land is 
inclosed, and the corporation, which consists of a mayor, 
six aldermen, and twenty-four capital burgesses, appoint, and 
have always, within the time of living memory, appointed 
a person, who is called the ranger of the commons,” to 
keep the keys of the gates, clean the ditches, preserve the 
fences, impound cattle trespassing, and do pther acts of a 
similar description. They have,‘^during all that time at 
a court, called a Court of Orders and Decrees, annually 
made such regulations concerning the commons as they 
thought proper, and given a public notice of them by the 
common crier; and for the year when the rate in question 
w'as imposed, the order declared that every burgess who had 
a right to turn his cattle to feed on the common, should put 
on two head of catUe, and no more, on Portman’s Croft. 


It then proceeded to aj>point the day when the cattle sliould 
be turned on, and to fix the price for each head of cattle, 
which price is always paid by tlie fiecmen exercising this 
right (who amounted in the year in question to more than 
one hundred) to the treasurer of the corporation. The 
mayor, aldermen, and capital burgesses being resident, enjoy 
the same right upon the same terms, and some of them also 
e.\;erci8ed it duiing the year in which the rale w'as made. 
Tlie cattle are branded, when turned on, by the ranger. The 
whole of the money thus paid to the treasurer, after deduct¬ 
ing the expences incident to the management of the land, 
is distributed among the poores*burgesses who have a right 


of depasturing cattle, but do not exercise it on account of 
their poverty. The ma|or, aldermen, and capital burgesses, 
were rated in their cor|)orate capacity as the occupiers of 
Portman*ti Croft. The questions for the opinion of the 
Court are, whetJier there was a rateable occupation of PorH 


man\ Croft; and if thdre was, whether the corporation, or 
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the individuals who depastured their cattle upon it, were 
liable to be rated. 

Walford (with whom was Brodrick), in support of the 
order of Sessions, contended, that the rate was well made 
upon the present defendants, and that they were occupiers 
of Portman's Croft within the meaning of tlie word, as used 
in the stat. 43 Elit. c. 2. He relied upon Bex v. Tewkes- 
hurif (a), as a case not distinguishable from the present, and 
consequently that the select body of the corporation of Sud¬ 
bury were to be considered as trustees for tlie benefit of the 
whole, and were therefore rateable in this instance. 


1823. 
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He was stopped by the Court; and 

Knox was called upon to support the rule for quashing 
the order of Sessions. It is not contended that a corpora¬ 
tion may not be rated, Bex v. Gardner{b); nor will any 
question arise in this case upon the rateability of rights of 
common, Bex v, Dersingham (c) ; the land upon which the 
rate is imposed being tlie soil and freehold of the corpora¬ 
tion, tljough inclosed pasture. The point to be decided 
is, M'hetlier there was a bcnedcial occupation by the corpo¬ 
ration as a body, or by particular individuals only, who were 
members of the corporation. In the first case, it is admit¬ 
ted, that the rate is properly imposed; but, in the second, 
it cannot be supported. The King v. fVatson(d) appears to 
have settled the question. There, certain lands belonging 
to the corporation of Huntingdon were depastured by such 
of the corporators as chose it, according to a stint annually 
fixed by the mayor, foravhich they paid a regulated price, 
which was divided among those members of the corporation 
who did not stock. Hie Court were unanimously of opi¬ 
nion that those individuals should be rated, and not the 

(rt) 13 East, 133. 

(/»; €ow[.i. 71). 


(c) 7 T. R. 671. 
Id) 3 T, R. 480. 
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cori^niticm, because the actual beneficial occupation was in 
them, for which they paid a pecuniary compensation. The 
t. ^ King V. Tevckesbury {a) has been pressed strongly on the 
' other side, but the facts are different; and the case of Rex 
V. Watson is not only recognized in it, but the decision is 
distinctly sustained. In the Tewkesbury case, the trustees 
were nothing more than agisters of cattle; they took in the 
cattle of strangers at a certain sum per head, which is a 
very common mode of occupying pasture land. They were, 
therefore, properly rated, and not the owners of the cattle. 
But here the corporation of Sndbftry can, in no sense, be 
said to be agisters j a portion of its members occupy their 
own land, pajing, as in the Huntingdon case, a consideration 
to those who do not stock. The appointment of the ranger 
by the corporation cannot aflfect tlie occupation ; the services 
pel formed by him yield no benefit to the corporaliou as a 
body; that arises from the land, though the individuals who 
stock it derive advantage in the increase and preservation of 
the herbage from his superintcndancc of the pastures. It 
is very common to permit officers of corporations to occupy 
portions of the corporation property for corporation pur¬ 
poses ; but it has been always holdcn, that such officers have 
been rateable to the full amount of their actual beneficial 
occupation, and not the corporations, and these decisions 
have never been questioned. 'I’hc doctrine of an implied 
occupation has hitherto never been admitted. argu¬ 

ment, ab inconvenieiite (from the large number of occupiers) 
was urged in Hex v. Watson ; for there were eiglity persons 
entitled to stock. It would certainly be more desirable, in 
many instances, to rate the landlord; but the statute makes 
such only liable, as are also occupiers. The number of 
occupiers, therefore, however large, cannot change the lia¬ 
bility. It is iff respect of occupation only that a landlord 
can he rated. But it is isaid the test of occupation is the 
right of luaiutaiuHig trcs{)ass. This point was advcitdd toi^ 

(<i) 13 East, 155. 
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in Rex v. Watson, and an opinion expressed by Lawre$tcef3.f 
that the corporation could not bring that action, but that 
the individuals might, who were in the actual and exclusive 
enjoyment of the pasture under the stint. For these rea* 
sons the order of Sessions must be quashed. 


The 8^" 

The RoaduOif 
of SvOBDUt* 


Bayley, J.—^Tfae case of Rex v. Watson differs from the 
present in tw'o particulars, first, it was considered in that 
case, that the individual who turned on, had the exclusive 
occupation and enjoyment, independently of any right what¬ 
ever in the corporation; ^id, in the second, nothing was 
paid to the corporation by those who stocked, they made a 
payment, but not to the body at large, it was merely to those 
burgesses w]io had a right to stock, but did not exercise it. 
In these particulars, therefore, tMs case is distinguishable 
from Rex v. Watson. I think it extremely probable, from 
my own local knowledge on tlie subject, tliat by the words 
meted out, used in that case, was meant that each party had 
originally a certain portion of the common specifically as¬ 
signed for his exclusive enjoyment; but I do not rely upon 
that circumstance, because 1 do not collect it from any tiling 
stated in that case. The Tewkesbury case is in some re¬ 
spects distinguishable from this, inasmuch as here the cattle 
by which the common is fed, belonged to members of the 
corporation, but in the Tewkesbury case they beloi^ed to 
strangers. Ibe principle upon which the 2'ewkesbury case 
was decided was, that the trustees vi'ere properly rated, be¬ 
cause they did not let out any definite portion of land, and 
did nothing more in substance than take in the cattle to 
agist. In this respect, 1 think that an authority for the pre¬ 
sent case, because here no definite portion of land is let to 
any individual. The corporation do nothing more than take 
the cattle in to agist, at so much per head, annually, and the 
money, when collected, is paid to their treasurer. But this 
c!lse differs from Rex v. Watson, in two important parti¬ 
culars, first, beyond all question the corporation possess an 
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eiclusive right of ownership, to a certain degree, over the 
common in question; and, secondly, they are the hands to 
receive all the money paid for the cattle agisted, llic case 
states also this important fact, that there is a ranger of the 
common. By whom is he appointed ? By the corporation 
at large ; and by whom is he paid ? why, by the corporation 
at large, out of the fund received by the treasurer, and that 
fund is supplied by those who agist their cattle, which money 
becomes the fund of the corporation at large. What is the 
duty of the ranger? he is to keep the keys of the gates, 
clean the ditches, repair the fences, and impound cattle 
trespassing, which are acts usually done by the occupier of 
land. Would all the commoners have a right to say, “ wc 
insist upon having the keys of the gates; we are the only 
persons entitled to occupy the land ?” If the occupation was 
theirs, and not that of the corporation at large, they would 
have a right to hold that ^language to him; they would have 
a right to say, ** you are our servant, and we w'ill see whe¬ 
ther we shall retain you or not.” It appears that the cor¬ 
poration had, for the year when the rate in question was 
imposed, made an order, that every burgess who had a right 
to tarn his cattle to feed on the common, should put on tw’o 
heads of cattle, and no more. Then the number of cattle to 
bo turned on, would depend, not upon tlie will of the cor¬ 
poration, but on the choice of the different persons liaving 
a right of common. They would have a right to determine 
whether they would take a compensation in money, or turn 
their cattle on, and the amount of the compensation wouhl 
depend upon the number of cattle which would be agisted. 
No man could predicate at the beginning of the year, what 
the portion of common would bq. whidh each burgess would 
eli^oy, because the burgesses have an option whether they 
choose to turn cattle on or not. For instance, the com- 
moners for half a j^ar, might be sixty, and for the remain¬ 
der of the year, they might be eighty, so that the amount 
of the annual profft would be uncertain. For one part of 
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the year the burgess would have a sixtieth part of the pro- 1823, 
fits, and for the other half he would have only the eightieth 
part. His proportion, therefore, would be varying from The Kino 
time to time. Why are tiot the corporation to be treated as TheBoRooon 

• • 1 • “ SCOBWRV. 

the occupiers ? 1 ney have the money which is paid in re¬ 

spect of the agistment, and out of that money, they have ^ 
the complete power of paying the rate which is payable in 
respect of the property. For these reasons it appears to 
me, that this case is distinguishable from Rex v. fVatson, 
and that it falls much more within the principle of Rex v. 

Tewkesburyf which certainly affords a much more reasonable 
rule of construction than the 6rst-meutioned case. 

rioLROYD, J.—I am of opinion that this case comes 
within the principle of Rex v. Tewkesbury^ and is distin¬ 
guishable from Rex v. Wat&on. Several circumstances are 
found which did not appear in Rex v. Watson ; for in the 
latter case, there was no proof that the corporation had any 
control or power over the land, or had a right to do any acts 
as occupiers of the land; but, in the present case, the right of 
soil is in the corporation. They appoint a ranger for the 
managcincnt of the land. He is to do certain acts necessary 
to keep it in order; he is to keep the keys of the gates, to 
cleanse the ditches, preserve the fences, and impound cattle 
trespassing; he is appointed by the corporation for all these 
purposes, as well as to do other acts of a similar descrip¬ 
tion, and regulations are annually made by the corporation, 
with respect to the mode of enjoyment of the right of com¬ 
mon by the freemen. The right is of a limited description, 
inasmuch as those who have the right, are only to exercise it 
according to the extent of the commons. Tliese regulations 
limit the number of stints, and appoint the time When the 
cattle are to be turned on, and fix the price for each; and 
the sums of money so received arc distributed by the cor¬ 
poration among the poorer burgesses. i\ll these acts are 
done by the corporation in virtue of their possession of the 
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land. Although these rights of common are exercised by 

TheKiKG persons as choose to stock, paying a certain sum of 

«. money, still they are only to stock according to the limit 
TheBoROUGH II j . . . * , . • , 

•f SvosvBY. auowed by the corporation, who, upon receiving the money, 

employ it for the benefit of the poorer burgesses, w'ho derive 
^ no benefit from the common. The right of action, there¬ 
fore, as far as doing any act upon this common by a stranger, 
would be an action of trespass by the corporation, in whose 
possession the land, in my opinion, lawfully is. If the 
burgesses liave any right of action against any persons who 
disturb or infringe their common right, it would be an action 
on the case by them, and not trespass. ♦ How does this 
principle stand with respect to the case of Jiejr v. II o/- 
son9 There the burgesses were tenants in common of the 
property which had been j'ated. In that case no action of 


trespass would lie at the suit of the corporation, the pos¬ 
session being in point of law in the burgesses, to whom the 
land was meted out. There is a great difference between 
the case where the whole possession of the land is yielded 
up for the purpose of beneficial enjoyment, and that where 
a subordinate right is allowed to be exercised, as in tlie pre¬ 
sent case, in which the right of common is the right of the 
burgesses. If in this case the money paid by the burgesses 
was to be considered as a payment of rent in the character 
of tenants, they would be the persons to be rated; but 1 do 
not think this is to be considered as a letting of the common 
by the corporate body. The money payment is not for rent, 
but a receipt of money for the agistment of the cattle, the 
corporation retaining the right of possession and the actual 
possession, subject to the rights of pasture allowed to be 
exercised as a common right by such of the burgesses as 
chnoae to send their cattle on, abd subject to a payment of 
a certain price, afterwards to be distributed among the 
poorer burgesses, for these reasons 1 think the defendsuits 
vere rateable. 
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Best, J.— I think this case is very distinguishable from lfl23. 
Rex V. Watson, for the reasons stated by my learned Bro- 
thers, and ranges itself within that of Rex v. Tewkesbury, ‘e Kin« 
The latter is much more consistent with reason and sound 
sense, and, if it became necessary, 1 should rather be dis¬ 
posed to overturn the former, and support the latter. This | 
is a very plain case. If A, is the occupier of land for the 
benefit of ii., C'., and D., who is to be rated ? Undoubtedly 
A., and not B., C., and D., who have no connexion with 
the land, 'fbey receive by the hands of A, the benefit of 
the pasture, but they have no connexion with the land, nor 
are they in any #ay to be considered as the occupiers ; con¬ 
sequently A. must be the person rated. The corporation 
here, are not only the owners of the land, which it is admit¬ 
ted they are, but they are the occupiers of it for the benefit 
of the different members of the corporation, namely, first, 
those w ho are possessed of cattle and turn on j and, second, 
those who are too poor to be possessed of cattle, but - 
amongst whom the money received from the agisters is 
afterwards divided. That shews that the corporation are 
occupiers of the land. This is nothing like a tenancy m 
common. Tenants in common have an equal interest in the 
soil. Here there is not one of the freemen who has an in¬ 
terest in the soil. The sole interest in the soil is in tlie 
corporation, and that distinguishes the case from a tenancy 
in common. The case expressly finds that the corporation 
are owners of the soil. They appoint a person called a 
ranger to keep the gates, cleanse the ditches, and prevent 
cattle from trespassing ; so that the possession must be 
considered as in them, and not in the burgesses. The right 
to impound cattle trespassmg,- could not be exercised if they 
had not the complete possession. That circumstance, I 
think, is quite decisive. But the case does not stop there. 

1 he corporation have a Court of Orders and Decrees, at 
which they make regulations concerning the number of cattle 
to be turned on by the burgesses, and for this purpose pub- 
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lie notice is given by the crier with a view to ascertain what 
number of persons intend to ;send cattle on. It must be 
decided by the corporation how many cattle the burgesses 
have a right to depasture, and that* must depend upon the 
number of poor persons who have no cattle. All this shews 
that the right of occupation is entirely and exclusively in the 
corporation; for if they have not that right of occupation, 
how comes it that this sort of jurisdiction is exercised ? 
When the cattle are turned on, they arc precisely in the same 
situation as the cattle of any other person, agisted on any 
other land, and it is impossible to distingujsh this case from 
the ordinary case, where the owuer of pisture>land agists 
the cattle of other persons who choose to depasture their 
stock at so much per head. Tliis, certainly, is a very im¬ 
portant case as it respects this borough. It is not, however, a 
question of convenience or inconvenience, but a question of 
rateability. How is it possible to rate any other person but 
the corporation ? It is impossible to ascertain the amount of 
interest ^ivhich each person who agists his cattle, has in the 
land; besides which, it cannot beforehand be ascertained 
who will have an interest, it being matter of uncertainty 
what persons will depasture their cattle each year. If the 
corporation be not rated, the land must go unrated, for it 
is impossible to rale any other persons. For these reasons 
I am of opinion, that though the corporation do not ac¬ 
tually occupy the land, yet, as it is in their possession, they 
must be considered as the occupiers, and therefore rate¬ 
able. 


Order of Sessions affirmed. 
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Richley Pboone. 


PLATT had obtained a rule nisi for the plaintiff sign To a deciara. 

judgment as for want of a plea, on an affidavit stating that occap*a- 

tlie plea was altogether false, and pleaded for delay. The 

declaration was for use and occupation. The plea stated “ that after 

** tliat after the making of the promises, and after the accni- the prmidsest 

ing of the causes of actitxi in the declaration mentioned, and accruiug*^of*** 

before the exhibiting of the plaintiiTs bill, the defendant the causes of 
If 1 , , • • 1 , 1 action men- 

dclivered to the plaintiff one ton weight of liiga hemp, and tioned in the 

one hundred weight of Russia tallow, of the value of SO/, and befo're the 

in full satisfaction and discharge,” &c. and ** that the plaintiff wfl 

accepted the same of the defendant in full satisfaction and defendant de- 

• • • livcr^d to 

discharge,” &c.; concluding with a verification. ^ plaintiff one 

ton weight of 
Riga hemp, 

E. Lawes now shewed cause against the rule, coitending, and one hnn- ^ 

that as this was an usual and ordinary plea, well known in Russia tallow, 

practice, and not tending to put the plaintiff to expence by aoi^iV^lTsa- 

rendering it necessary for him to consult counsel, it was tisfactlon and 
.... _ , discharge, and 

within the rule recently laid down by the Court on the sub- tliat plaintiff 
ject of sham pleas, which was, that a party might be allowed ^he sarae**^** 
to use a plea for the purpose of delay, if it was not so fJifgatUfactton 
ingeniously and unusually framed as to put the opposite 
party to expence. Shadbolt v. Berthoud (a), and Corbett v. davit tliat this 
Powell (b). This was a plea upon which the plaintiff might everjTrespcct 
take issue or demur. The Court could not, upon affidavit, a^owed^pWn^ 
try the truth or falsehood of this description of plea, nor tiff to sign 
could they assume that it was false. It would be an ex- loJSt of*a 
tremely dangerous rule tc^ lay down, that a defendant was 
bound to verify his plea upon affidavit, and that if he did 
not, the plaintiff was entitled to sign judgment; because it 
would tend to break in upon the general principles of jus- 
(a)Ante, vol. i. ue. (b) Id. 448 . 
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tice. Hie jury only were the competent tribunal to deter¬ 
mine the truth or falsehood of the plea. 

Platt, contr^, was stopped. 


The Court, without delivering any opinion as to the rule 
of practice, determined that the rule must be made abso¬ 
lute; but intimated, as the ground of their decision, that 
as it did not appear that the attorney had any authority from 
bis client to plead such a plea, the latter ought not to ha^e 
the benefit of the delay which such a mode of pleading 
occasioned. The defendant himself did not venture to state 
that he had given his attorney instructions to plead this plea, 
and therefore he ought not to be allowed to avail himself 
of what had been done without his authority. 

^ Rule absolute (a). 

(a) See Thomas v. Vandermoolen, 2 B. & A. 197. Barclay v, GotlslaJcc^ 
lb. 199. v. Thorpe, 1 B. & A. 153 . M^LeUh v. fVelch, anlt*, vol. i. 

447 . Gaitakillv.Grcathead, lb. 359. 4&5Aiin. c. 1C. s. 11. 3Burr. 
1618 j and Pierce y. Blake, 2 Salk. 515, where Holt, C. J., saul, that 
where the officers or the attornics of the Court misconduct themselves, 
or put any deceit upon the Court, or upon the suitors, the Court has the 
power of punishing tliem. 


Ross, Administrator, &c. «. Parker. 

Beclaratioif in Covenant by plaintiff as administrator de bonis non 

the Enticknap, deceased, left uiiadministercd by 2\ Muffin 

of a share in Norman, executors, deceased, upon a deed of as¬ 
certain $t«ek, ^ ^ ' rTM 

professed to ligament of a share in certam stock. The declaration set 

set ont Ibe co- «. 

veoaBt, and 

described H as a covenant to assign a certain sum of 20001. Defendant, on oyer craved, 
aetout tbe deed, and demurred as fm- a variance, that the covenant was to assign stock, 
not money ao variance; and, second, if it was, the defendant should have pleaded 
non est factum, and act have demurred. 
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out the covenants 'contained in the deed, dated 2d Mdl^t 
3 805, by which it was witnessed, that for the consideration 
therein mentioned, defendant and Ann his wife, did bargain, 
&c. to Enticknap, his executors, Scc. all the part and share 
of the said Ann^ of, to, in, or out of a certain sum of 2000/. 
therein described, subject as therein meotioned,To hold, 8&c. 
as and for his and their own proper monies and effects, upon 
trusts, &c. out of the money which he or they should receive 
under the said indenture, to retain unto himself, &c. so 
much money as would be sufficient to re-purchase 2Q0/. 
three per cent, bank annuities, and all interest and dividends 
which should be due in respeat thereof until the same should 
be re-purchased :—Covenant by defendant and Atm his 
wife, on or before Ist June, 1807, to re-purchase 50/., part 
of the said 200/. bank annuities, and transfer the same into 
the name of Enticknap* Similar covenants as to three 
other sums of 50/. to be transferred on Ist December, 1807, 
1st of June, 1808, and 1st December, 1808, respectively. 
Breach, that defendant and Ann his wife did not rf-purchase 
or transfer, &c. in the terms of the covenant, but not al¬ 
leging that defendant did not retain, &c. so much money 
as would be sufficient to re-purchase the 200/. stock. The 
defendant craved oyer of the deed, and after setting it out 
demurred to the declaration, and assigned for causes, first, 
that although it was peculiarly in plaintiff’s knowledge, and 
although the administration granted to him was void without 
it, it is not stated which of Entickuap's executors survived, 
or that the survivor died intestate. Second, that the inden¬ 
ture, as stated in the declaration, purports to be an absolute 
assignment of 200/. in money, but upon oyer of the deed, 
it appear* that the property had been previously assigned to 
other parties, and that it vfsJ^ock^ not money. Third, that 
the covenant being ^ replace stock, it should have been 
stated that stock had been sold out, and was to be re-placed; 
wid, fourth, that it does not appear ffiat defendant has not 
retained sufficient to re-purchase the 200/. stock, with the 
VOL. II. 
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interest and dividends, out of the balance of Ann Parker^s 
share of the 2000/. stock. Joinder in demurrer.- 

E. LaweSf in support of the demurrer, abandoned all the 
objections, except the second, namely, that the deed, as set 
out in the declaration, purported to be an absolute and legal 
assignment of money, whereas it appeared upon oyer to be* 
an assignment of stock, and of an equitable interest therein 
only; and upon that he relied as a fatal variance between 
the deed and the record. He contended, that as the object 
of setting out the instrument was to shew the real meaning 
and effect of it, this declaration was bad, because it in 
effect misrepresented the deed, and was calculated rather 
to lAislead than to inform ; and he insisted, that the proper 
mode of raising such an objection, v'as by demurrer, and ' 
not by plea oi non est factum. He cited Holman v. Etir- 
TOW (a), Smith v. Homans {b)f Jordan v. Fawcett (c). Sands 
V. Ledger (^d). Nightingale v. Dcvisme (e), Comyn’s £>/- 
gesl(J), Jones v. Brinhy (g). Swallow v. Beaumont {h), 
and Fansandau v. Burt{i\ in support of both branches of 
his argument. 


Tindal, contra, was stopt by the Court. 


P er Curiam .'—This is not a fatal variance, nor is it such 
an objection as can be raised upon demurrer. With fbspect 
to the supposed variance, none of the cases cited are in 
point, because in all those instances, the variance was in a 
. substantive and material part of the instrument, but here it 
is perfectly immaterial. Th€ declaration contains the cove- 
tiant upon which the action is brought, and that all that 
IB necessary to support it, the recital of the other parts being 


(o) 5 I>d. Raym. 791. , 

(6) 1 Sannd. 316. 

(«) 1 Mod. 50. 1 Sid. 449i 
(d) 9 Ld. Raym. 7ff. 

(*) 5 Burr|,s589. 


(/) Tft. Pleader, e. 47. 
(r) 1 East, 1. 

(A) 9 B. A A. 76S. 

(i) 5 Ibid. 49. 
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perfectly superfluous, and having no bearing at all upon the 
question laetween the parties. But even if this were a va¬ 
riance, still it could not properly be taken advantage of on 
demurrer. The defendant should have pleaded non est 
factum, and put the validity of the deed in issue. 
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Koss 


«. 

Pauker. 


Judgment for the plaintiff on denmrrer. 


Spencek and Another, Assignees of Fildes v. Mar- 
RiOTT, Fxecutor of Sara^ Marriott, deceased. 


Covenant by the plaintiffs, assignees of the grantee The Gover- 

of a lease of certain premises situate in Guildford Street, 

in the county of Middlesex, against the defendant, executor Hospital grant 

of the grantor, deceased. The declaration set out a lease yearsofacer- 

dated 4th June, 1814, by the deceased to John Fildes, con- 

taining the usual covenants on the part of the lessee, and venant that 
. ^ tlie demised 

the following on the part of the Inssor;—that on payment premises, or 

of rent and performance of covenants, the said J. F. should of,^sha'll ^ot ^ 

peaceably and quietly have and hold, &c. without aiiy law- sho^or 

ful let, suit, trouble, molestation, eviction, interruption, other place for 

claim, or demand, whatsoever, by or from the ^said lessor, any Trade or 

her executors, admiuistrator.s, or assigns, or any person or bllsinesl'dur-* 


in" the term, 

without the consent in writing of Ahe lessors, /..assigns the lease to 7l/., who, by an 
undfr-lcusc, demises the premises to^. with a covenant for qniet enjoyment, “ to hold 
the same, without any lawful let, suit, trouble, molestation, eviction, interruption, 
claim, or t|hnand wliatsoevcr, by or from her, her heirs, executors, administrators, or 
assigns, or any person or persoa^whomsoever, claiming, or to claim, bj, from, under, or 
in trust for her, them, or any or them, or by or through her or their acts, means, right, 
title, forfeiture, privity, prwgrmenf.” In this lease the covenant against converting 
*^***jp*^*^**^ ® *^p, &c. is omitted. F. assigns the lease to S., Vrho under-lets 

to fV., and He converts .part of the preshtaes into a shop, without the consent of the. 
original lessors, who bring ejectment and evict liitu for a forfeiture. M. having died, S. 
declared against her executor for a breach of the covenant for quiet enjoyment, averring, 
that by Tier act, and through her means and proettremeni in making the nnder-leaae to F.,’ 
without any covenant similar to that in the original lease to L., he was hindered from 
quietly enjoying, &c.Held, on demurrer, that the aiflon would not lie. 


u u 2 
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persons whomsoever claiming, or to claim by, from', under, 
or in trust for her, them, or any of them, or by or through 
her or their acts, means, right, title, forfeiture, privity, or 
procurement.” It then stated that .X F. entered upon the 
premises under this lease, and afterwards on the 8th June, 
1815, assigned over all his interest therein, together with^ 
the said lease, and all benefit and advantage thereof to the 
plaintiffs, and averred performance by them of all cove¬ 
nants, &c.; breach, first, that the plaintiffs did not quietly 
enjoy, &c. but, on the contrary, that the deceased had held 
the premises as the assignee of a teim granted by the Go¬ 
vernors of the Foundling Hospital, to one 11. J. Layton, 
in which demise a covenant was inserted, that the said 
H. J. L. should not convert, use, or occupy, nor suffer 
to be converted, used, or occupied, the said demised pre¬ 
mises, or any part thereof, into or for any shop, warehouse, 
or other place for carrying on any trade, nor suffer any 
open or public shew of business tlierein, without the pre¬ 
vious consent in writing of the said lessors, their successor.j 
or assigns, or any of their under-tenants with a proviso, 
“ that in case of breach or non-performance thereof, the 
said lessors” should re-enter and le-posscss the preini.ses; 
and that the deceased made the lease to JP. without any co¬ 
venant similar to the covenant in the lease to II. J. L. 
without any restriction as to converting the premi|p8 into 
a shop, and without any notice to him of such restriction; 
that the {Plaintiffs being wholly ignorant of the said cove¬ 
nant and restriction on 24th Ji/ne, 1814, during the said term 
to them granted, demised the fiaid premises to one Thomas 


Walker^ without any such covenant or restriction:^—that the 
said T. tv. afterwards entered tjte said premise:^ and con¬ 
verted part thereof into a shop or place for carrying on the 
business of an auctioneer, without the consent of the ori¬ 
ginal lessors;—whereby the said lease granted to the plain¬ 
tiffs became and was void and forfeited, and the original 
lessors bro^lit an action of ejectment against them, and 
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recovered judgment agamst them therein;—concluding, 1823. 

** that by the act of the said Sarah (the deceased), to wit, 
by her act in making the said lease and granting the said 
term therein contained to the said J. F, without the same Marriott. 
containing any covenant similar to the said covenant so con¬ 
tained in the said lease to the said H. J. L. and so as- 
'signed to her, the plaintiffs were hindered from quietly 
enjoying, &c. and were evicted, &c. and suffered loss of their 
monies.” Second breach was similar to the first, concluding 
with an averment, that by means of the said Sarah, to 
wit, by means of her neglecting and omitting to insert, or 
causing to be inserted in the lease to J. F. the covenant 
before-mentioned, plaintiffs were hindered from quietly en¬ 
joying, &c.” and the third breach was more general. De¬ 
murrer to the declaration, and joinder in demurrer. 

F. Pollock, in support of the demurrer, was stopped by 
the Court, w'ho desired to hear 

Amos, coiitri.—^Thc question for the decision of the 
Court depends upon the construction which is to be given 
■lo tlie covenant for quiet enjoyment, which is to be con¬ 
strued, according to the established rule of law, most 
strongly and favorably for the covenantee (a). It is clear, 
that the plaintifi's were not by law entitled to call upon their 
lessof to produce her title (Jb), and therefore the only protec¬ 
tion they had was the covenant for quiet enjoyment, and 
they ought to receive all the benefit that a strict construction 
of that covenant can afford them. Then how is this co¬ 
venant to be construed It cannot, perhaps, be contended, 
that the^lessor has hersel^f committed any positive act” in 
breach of her covenant; but if she has been guilty of de¬ 
fault, it is enough ; IJowes v. Brushfield (c); and that she 
clearly has been, in withholdiug the knowledge of the re- 


(a) Slioi». Tonrii, 162. 

(<>) Sugdeti’s V. 6i 1». 283. 2 Taunt. 433. 


(c) 3 East, 490. 
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1823. fifrictive coveoant in the original lease. Neither, perhaps, 
can it be said that the plaintiffs have been evicted by the 
Spencer procurement” of tlie lessor, because that term seems ne- 
Marriott. cessarily to imply some positive and personal “act.” But 
the remaining word “ means” in the covenant is one of much 
greater latitude than the two former, and a distinction was 
expressly taken between that word and the word “ procure¬ 
ment” in a case very much in point upon this subject. 
Jiutler V. Swiwierton («). Surely it was by her means” 
that the eviction of the plaintiffs took place, because she 
had the power of <-ommunicating the fact which would 
have prevented the conversion of the premises, and all the 
consequences of that act, but which she did not com¬ 
municate, although peculiarly within her own knowledge. 
Upon the general rules of coustruclioii, therefore, and upon 
the distinction' alluded to, supported by authorities,' the 
lessor has been guilty of a breach of her covenant, and the 
plaintiffs are entitled to maintain this action, to recover a 
compensation for the injuiy they have sustained “ by and 
Unougli her means.” 

Bayluv, J.—If there liad been no covenant at all in 
the lease gianted by Mis. Maiiiott to the plaintifl's, re¬ 
specting the mode in whicii the demised premises were to be 
used, 1 should still very much doubt whether they had any 
right to convert a dwelling-house into a shop, without 
special permission for that puffiose. It is not, hovv'cvcr, 
necessary to decide that point now, for the only question 
before the Court is, whether the covenant for quiet eigoy- 
inent has been broken hy the act or through the means of the 
lessor. If there was any blameable suppression of' truth on 
the part of Mrs. Marriott, when she granted the lease to 
the plaintiffs; if she concealed from them facts and circum* 
^ stances connected with the premises, which it was impor¬ 
tant for their interest that they should know'; undoubtedly 

(«) Cro. Jac. 65T. 
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an action on the case might have been maintained against lier 1823. 

for any damage sustained in consequence of such concealment. 

But this is an action for a breach of covenant, and the Spencer 

V. 

single question is, whether that covenant has been broken. Marriott. 
It is not pretended that any “ let or interruption” has been 
interposed by the lessor or her representatives to the plain¬ 
tiff’s quiet enjoyment. The allegation is, that their en¬ 
joyment has been disturbed by and through her acts, 
means, and procurement,” and as it was impossible to 
contend that the injury was occasioned by any personal act 
of the lessor, it has been attempted to distinguish between 
these terms, and to argue that it was occasioned through her 
means or procurement. I cannot adopt this distinction. 

It seems to me that these tliree words are synonymous, 
and that each of them, in the situation in which they stand, 
and considering the object of the parties in using them 
mean:> some personal act of interference by the lessor, 
emanating from, and referrible to, herself. In this view 
of the case it cannot be said that the injury of which the 
plaintiffs complain, was occasioned by the lessor; the source 
of the injury was the conversion of the dwelling-house into 
a shop, and that conversion was the act, not of Mrs. Mcr- 
riottj but of the party in possession. For these reasons 
1 am of opinion, that this declaration cannot be supported, 
and thfit our judgment must be given for the defendant on 

it 

the demurrer. 

# 

Holboyd, J. and Best, J. concurred. 

Judgment for the defendant (a). 

(«) Vid« DudUy r. FoUiott, S T. R. 584, and the cases there cited. 
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Vyvyan V. Arthub, Administratri* of N. D. Arthur, 

deceased. 

A testator be- Covenant by the plaintiff, as devisee under the will 

fee of certain of Thomas Vyvyan, deceased, against the defendant, as ad- 

«»f"a*cori?iuiir “l^lstratrix of Nicholas Donithorne Arthur, also deceased, 

demised the intestate, for a breach of covenant in the non-performance 

Connor to ft t6~ * 

nant for three of certain suit and service at the mill of the plaintiff. The 

nanting^tbi- a declaration stated that the plaintiff’s testator being seised in 
money rent, fgg of j^e demised tenements and the appurtenances, and 

tion thereto, also of a certain mill, on the 14th June, in the year 177 if, 

should per- l^J indenture demised a close of land, together with certain 
suits and^'ser- ^^^"’nion of pasture in the indenture described, to the de¬ 
vices, and, fendant’s intestate, his executors, administrators, and assigns, 
amongst ... . , ■ 

others, that ‘Or a term of ninety-ntne years, if three persons therein 

andossig-ns,^ mentioned should so long live; yielding and paying there- 

sbonid do suit fore uiito the said Thomas, his heirs and assigfis, certain 
to the lessor 8 * ' 

mill by grind- rents, sums of money, payments, and returns, &c. ; and also 

such corn as doing certain suits and services to the mill of the said 

dmTser"and® assigns, commonly called Tregamere 

The testator mill, bit grinding all such corn there as should grow in and 

afterwards de- 11 - j i » r , , , . ^ 

vised the mill npoH the said close. It then averred that the intestate cn- 

re^ers'mn^of ^ered upon the close, and that the reversion thereof belonged 

the land to the to the testator, who by his w ill afterwards devised the same 
aame person, , . • , , -in ■ , 

who became and the said mill unto three persons m the will mentioned, 

the*^deafh"of assigns, to the use of the plaintiff for life, 

devisor. ^Dur- ^nd died without altering his will, whereby the plaintiff be- 

inise of tlie CRipe seised of the reversion of thp close and of the mill in 
land, the lessee 
died, intestate, 

and his wife took out administration of bis estate and effects. Covenant being brought, 
assigning h>r a breach neglect to grind corn at the mill, during the life-time of the lessee 
and also since bis deathHeld, that the reservation of the suit to the mill was in the na- 
tore of a rent, and that tlie covenant to render it ran with the land, whilst the ownership 
of the land and the mill remained in the same person, and entitled the latter to main¬ 
tain an action at coniiuon law upon it against the personal lepresciitative of Uie lesspc, 
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fee for life. It then stated, that during the continuance of 
the term tlie intestate died, and the defendant administered 
to Wb effects, and that one of the persons for whose life the 
lease was granted w'as ^lill living. Breach, that after plain¬ 
tiff became seised of the reversion of the demised premises, 
and of the mill, and, during the life-time of the lessee, corn 
grew upon the demised premises which ought to have been 
ground at the mill, and that although the mill has been 
always in a fit condition to grind corn, ** yet the intestate 
in his life-time, and the defendant since his death, did not 
nor would do suit to the mill of the plaintiff by grinding 
there, the corn so grown u^on the demised premises, but 
wholly neglected so to do.” General demurrer to the de¬ 
claration and joinder in demurrer. 

F. Pollock, in support of the demurrer. The question 
in this case is, whether the covenant to grind at the mill of 
the lessor, the corn which grew on the land demised to the 
lessee, is to be considered as a collateral covenant merely, 
or as a covenant running with the land. If it be collateral 
only, it is quite clear that the plaintiff, being assignee of 
the lessor, cannot sue upon it. In the recent case of F er- 
non v. Smith (a), in which all the previous decisions upoi 
this subject were elaborately review'ed, a rule was laid down 
by which the distinction between a collateral covenant, and 
a covenant running with the land, is to be ascertained; 
which is this,—if the covenant be such as extends to, or 
affects the thing demised, it is one which runs with the 
land and binds the assignee.; otherwise it is collateral, and 
does not bind him. The cases there examined, which seem 
more particularly to bear jupon the present, are, l^enceFs 
case (6) and Ballj/ v. JVells (c), in both of which the cove¬ 
nant was in conformity with the rule alluded to, and ex¬ 
tended to the thing demised. But in this respect the co¬ 
venant now under consideration is deficient; for the produce 
(,«) 6 & A. 1. (6) 5 Rep. 16. (c) 3 Wils. 5?5, 


1823 , 


VWYAM 
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1823. \b not the thing demised, and the covenant is only to grind 
the produce at the mill, and cannot therefore be said to 
Vv^AN extend to the land itself, which is the thing demised; and 
Arthur, therefore The Mai/or of Congleion v. Patti^nQi) is pre¬ 
cisely in point, where it was held, that a covenant by the 
lessee, for himself and his assigns, not to employ in the mill 
persons settled in other parishes, did not run with tlie land. 
There is also an old case mentioned in t' mer*a Abridg¬ 
ment (Jb) ; “ if an abbot covenants, and hath used time out 
of mind to sing in the manor of B. for him and his ser¬ 
vants, his heirs shall have advantage of this covenant.’* But 
that also falls within the distinction already alluded to ; be- 
cause there the covenant was to do something essentially 
connected with the land, and with the particular occupation 
and use of it; here it regards only the mode, not in which 
the land shall be used or occupied, but in which the pro¬ 
duce shall be applied. It is not easy to find authorities 
directly affirmative of the position now contended for; but 
it has at least been alluded to as a questionable point, Hart- 
hy V. Pehall(c), and the distinguishing character of this 
particular covenant seems to go far to take it out of the 
other cases aheady cited. [Bayley, J. Is there any case 
twhich decides that a covenant to build a house upon other 
land than that demised, belonging to tlic covenantee, w'ould 
not enure to his benefit ? and if not, suppose in such a case 
the land devised to A. B., such a covenant being still in 
existence, could not A. B. sue upon that covenant as the 
assignee of the covenantee ?] It should seem not, and there 
is an old authority against such a proposition. In Purfrey'a 
case in this Court, Hilary Term, 29 EUz^ (d), whene ** one 
possessed of a term of six years in a tavern, leased the same 
to another for three years, with a covenant that the lessee 
should account vyith the lessor monthly for the wine he 

(«> 10 East, 130. from the Year Book of 4« Ed- 

(*) Tit. Covenanit H. 5. fol. 390. ward 5. 3. 

BtHted in SptHcer'§ case, 5 Rep. ir. (c) Peake’s N. P. C. 151. 

(d) Moore, 245. Godb. 120. 
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sold, and afterwards the lessor granted the three remainmg 
years of the six to a third person, and he called upon the 
lessee to account, and he would not; whereupon he brought 
covenant, and defendant pleaded that he had accounted to 
the assignee of the three years, and upon tliat demurrer; 
the Court held it was no plea, because it was not a covenant 
which did go with the land or the reversion^ hut zaas a col¬ 
lateral thing, and did not pass by the assignment of the three 
years." The same case is also mentioned in Vinet^s jibridg- 
ment (a), and seems to bear strongly upon the present ques¬ 
tion. \_Best, J. That was a covenant for the goodwill of 
the tavern merely, and as such was in no degree co-exten- 
sivc with the land; that makes it perfectly distinguishable 
from the covenant here.] It was a covenanted mode of 
ascertaining the rent which was to be paid, and in that 
respect seems very analogous to the covenant here. Upon 
these grounds, therefore, it is submitted that this was a 
mere collateral covenant which did not run with the land; 
and therefore the present plaintiff is not in a condition to 
maintain any action for the breach. 
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(idselee, contr^. This is clearly a covenant which runs 
with the land, the benefit of which passes with the rever¬ 
sion, and upon which therefore the assignee of the lessor 
is entitled to sue. The service at the mill is certainly not 
in express terms denominated a “ rentbut it is an im¬ 
portant constituent part of the reddendum, and is in fact a 
part of the rent to be paid. It is an act which the lessee 
covenants to do for the benefit of the lessor, in considera¬ 
tion of his occupation of the land; and it is therefore 
strictly and intimately connected with and extending to the 
land, the thing demised; and indeed more so than mere 
money can be; because here the reddendum is to grind at 
the mill the corn grown upon the land demised; so that the 
rent here arises immediately out of the land, which a money 
(«) Tit. Covenant, K. ib. fol. 393. 
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rent would not necessarily do. Properly speaking, it is a 
corn rent; and where has it ever been held that a covenant 
to pay a corn rent did not run with the land ? This very 
aigument is powerfully illustrated’ in Speticei'^s case (a), 
where a case from the Year Books of the 42 Edw. 3. 3. is 
thus stated :—** Grandfather, father and two sons; the 
grandfather was seised of the manor of D., w'hereof a cha¬ 
pel was parcel; a prior, with the assent of his convent, by 
deed, covenanted for him and his successors, with the grand¬ 
father and his heirs, that lie and his convent would slug all 
^e week in bis chapel, parcel of the said manor, for the 
lords of the said manor and his servants, 8lc. The grand¬ 
father did enfeoff one of the manor in fee, who gave it tlie 
younger son and his wife in tail, and it was adjudged that 
the tenants in tail as terre-tenants (for the elder brother was 
heir) should have an action of covenant against the prior; 
for the covenant is to do a tiling wliich is annexed to the 
chapel, w'hich is within ^the manor, and so annexed to the 

manor as it is there said: but if such covenant were made 
# 

to say divine service in the chapel of another, there the 
assignee shall not have an action of covenant; for the cove¬ 
nant in such case cannot be anncied to the chapelf because 
the chapel does not belong to the covenantee, as is adjudged 
in 2 Hen, 4. 6. b.” The case there put is expressly in 
point with the present. Suppose the covenant had been 
to render annually a bushel of corn for every acre of land 
demised; that would unquestionably have been a covenant 
running with the land; and non constat in this case how the 
grinding is to be paid for by the lessee, whether in money 
or by a portion of the corn itself; and tlie latter mode 
which is the most probable would bring this case entirely 
within the principle of the case cited. The only case ap¬ 
parently at variance with the present argument is The 
Mtiyor of Conglebon v. Battison, but the very reasons given 


(tf) 5 Rep, 18. 
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in the judgment there for the distinction which is taken, shew loas. 
the strength of the principle now contended for, 

VVWAN 

«. 

The Court stopped him, and proceeded to give Judgment. Artbur. 

Bay LEY, J. — I think the present case is not in substance 
distinguishable from the case cited from the Year Books of 
the 42 Edw. 3. 3. Here the plaintiff is the assignee of the 
lessor, and the defendant is the personal representative of 
the lessee, and I am satisfied upon the authorities cited, 
that this is a covenant running with the land, and that the 
plaintiff, as the assignee of the lessor, is entitled to main¬ 
tain this action at common law. There are cases in which 
an assignee of the reversion may maintain an action at com¬ 
mon law; and {here are others in which he is entitled to 
bring it under the statute 32 Hen. 8. This being a cove¬ 
nant at law, I think the plaintiff may maintain the action 
at common law without availing himself of the statute. 

The reddendum here, is one of a somewhat unusual na- 

. . A' 

tiire, but still there is a reddendum, there is something 

to be paid, and therefore the legal effect of it is, that 
every thing which it comprehends is in the nature and cha¬ 
racter of rent, and will go with the reversion of the inte¬ 
rest in the land. Now the lessor is seised both of the 
close and of the mill; and in demising the former he 
stipulates not only for a money rent, but also that the 
corn grown thereon shall be ground at the mill, and while 
both the mill and the close are united in one person, 
that covenant is certainly beneficial to the reversioner. Nor 
is this reddendum altogether singular in its nature; there 
might various instances put in which services of various 
kinds have been covenanted for in lieu of rent, all of which 
have been held to be in the nature of a rent, and as such to 
constitute a covenant running with the land. For example, 
the owner of a manor may grant a lease, and stipulate that 
the lessee shall, from time to time, carry coals to his house,, 
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1823. ^ perform certain services on different parts of his de¬ 

mesne. Such covenants would fall within the same prin- 
Vttyak ciple so long as the estate on which the services were to be 
Arthur, performed belonged to the same proprietor. So in this case 
there is a service to be rendered to the reversioner, which is 
in the nature of rent, and this seems to me to be even a 
stronger case than that put in Spencer*s case, because there 
noffiing was taken from the covenantee in the relation of 
tenant, whereas here there is; and therefore d fortiori the 
covenant enures to the benefit of the assignee. It is not 
necessary, on the present occasion, to decide what the effect 
of this covenant would be if the ownership of the mill and 
the close were severed. Here they are utiited, and, on the 
short ground, that the service rendered here is in fact a rent, 
and is to be performed in respect of the land demised, 1 
am of opinion that this action is maintainable, and that the 
plaintiff is entitled to the judgment of the Court. 

Holroyd, J.—I am of the same opinion, l^he case 
cited from the Year Books appears to me fully to govern 
the present, and indeed to go further in principle tlian is 
necessary to support the present action. This is a cove¬ 
nant running with tlie land at common law. Here the 
land is demised to^. B.f his executors, administrators, and 
assigns, part of the reddendum is certain suit to be per¬ 
formed at the mill, and it is quite clear from the words of 
the lease, that that covenant is to enure to the benefit of the 
assignee of the land. Whether it would also bind the as¬ 
signee of the lessee, although he is named in the lease, it is 
not incumbent upon us now to decide, though upon the 
principle that the profits of the Iqnd, and the land itself, are, 
for such purposes, generally speaking, the same thing, I am 
inclined to think that it would. Nor are we in the present 
instance called upon to declare what would be the effect of 
this coveuant if the reversion interest had been severed ; here 
it is not severed ; the assignee of the lessor has the interest 
A 
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in both the land and the mill, and therefore it is a covenaitt 
running with the land, and may clearly be declared upon by 
the plaintiff, who is interested in the land. 

t 

Best, J.—I am also of the same opinion, but 1 must 
add, that my opinion is founded entirely upon the fact that 
the reversion of both the estates belongs to the same in¬ 
dividual ; for if the two interests had been severed, I think 
the case would have assumed a very different complexion. 
This action is brought upon a very wholesome and beneficial 
statute, the 32 Heiu 8, c. 34, the object of which was to 
provide that the assignee of a lessor should stand, as re¬ 
garded his interest in the land, precisely in the same situa¬ 
tion as the lessor himself. Upon that principle this action 
seems to me to be clearly maintainable by the present plain¬ 
tiff, and by no other, for he is tlie only person who sustains 
an iryury by the defendant’s withholding the suit and service 
at the mill, and he certainly does sustain an injury, because 
the covenant is evidently a beneficial covenant to the rever¬ 
sioner as the owner of the mill. J also agree that the ser¬ 
vice stipulated for in this reddendum is in the nature of a 
rent, and therefore the covenant runs with the land; but I 
do uot think that it sliould be a rent by name, in order to 
support this action. One of the conditions upon which it 
is stipulated, that the lessee shall hold the land, is, that 
he shall grind his corn at the mill. He accepts the lease, 
and enters upon the land on that condition; and why is he 
not bound to perform that, as well as any other condition 
that his lease may contain ? 1 can see no reason for making 
any distinction betw een this covenant and any other entered 
into by a lessee, and therefore 1 am of opinion that as he 
has violated his agreement in this respect, he is liable to 
answer for that violation in the present action. 
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Judgment for the plaJntifif. 
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Doe, on the several Demises of W. Orpe and J. Orpe, 

V. John Frost. 


Testator de¬ 
vises a portion 
of tiis lands to 
liis daughters 
J£. and A., to 
1)6 equally di¬ 
vided between 
them at hU 
death, and 
wills that at 


Ejectment for certain lands and tenements in the 


county of Derby. At the trial before Richards, C. B., at 
the Summer Assizes, 1821, for the county of Derby, a ver¬ 
dict was found for the plaintiff, subject to the opinion of 


the Court, upon the following case ;— 


their respec- John Masseu, being seised in fee of the lands and tenc- 
Iiv6 dcitths . 

their respec- ments mentioned in the declaration, by his will, bearing date 
Than be^eq^nal- October, 1799, devised as follows: I will and 

tween**thcir^^* debts and funeral expences be first 

several and fully paid and discharged : I give to my daughter Jtnn Mas- 

dreif,^but*if 0°® l^^d, and furniture thereto belonging. I give to 

ouA'ssue'then daughters, Elizabeth Frost and Jinn Massey, the 

he gives her BreachfieJd, Intake, and the Birches, and lands formerly 
shsirG to JS* for 

life, and at‘her taken out of the Breachjield, now lying together, and called 

children’share '^he Birches, by estimation 12 acres (be the same more or 
and share 


alike. He then gives to all his grand-cliildren who shall be Jiving twelve months after 
his death bl. each. The residne of his real and personal estate he gives to his only son B.', 
bnt if be dies witliont issue, then he gives his share of the estate to all the grand-children 
who should be tbcp, living, share and share alike. Then he introduces certain qualifi¬ 
cations respecting the devises he had so made, and for the fust time mentions any of 
hb grand-children by name. First, he directs that such of these last shares as should 
belong to his grand-daughter E. S. should be placed in the hands of her father, IF. O., his 
executors or assigns, the interest to be paid her during her life, and at her dcatli the 
principal to be divided among her children, share and share alike. Next he. specifically 
directs that such share or shares of the land he had devised to his daughters E. and A., 
and likewise such share or shares of money as might become due by virtue of the will, 
to his grandson and grand-daughter Bahcrt and Hannah (children of his daughter 
should be placed in the hands of their brother James, his heirs or assigns, to pay the 
rents, &c. to them during their lives, and after their death, his or her respective shares 
to be equally divided among his or her children, if such,there are; if not, such shares to 
become the property »/ his or her heirs or assigns for ever. Nevertheless, if the brother 
James sbonld at any time thereafter think right and proper, he might deliver up to 
Robert, at any sooner period, all or any part of his sliare or shares, unto his only proper use, 
his heirs and assigns for ecerHeld, that if the disposing part of the will did not give an 
estate in fee to testator's daughters E. and A., and their children, yet it was clear from 
the qualifying parts that such was his intention, and consequently that the children of 
E. (A. having died without issue) took an estate in fee in the land so devised to their 
mother. 
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less), and the Aider Closer to be equally divided between 
them at tlie time of my decease ,* and, at the death of my 
daughter her share of land to be equally divided 

between her children ; and at the time of my daiigliter Ann’ft 
decease, hir share of land to be equally divided betw'een her 
children; but It' Ann Alassei/ dies without issue, then I give 
her share of laud to my daughter Fdlzaljeth Frost for her 
life, and, at her decease, to her children, share and share 
alike. 1 give all my gruiid-ihiidren as shall be living twelve 
months after my deceast*, the sum of bl. each. All the 
rest, residue, and remainder of my real and j3orsonal estate, 
1 give to my son Bartholomeio Musset/ ; but if in case be 
tlies vviliiout is^ue, then I give his sliarc of mv real estate to 
all my giand-ehildren that siiall be then living, share and 
share alike. But it is inv will, that such of these last shares 
as shall belong to my grand-daughter TiUen Smith, shall be 
placed ill the hands of her father Jl i/liam Orpe, his exe¬ 
cutors or assigns, and the interest thereof, after the rate of 
4/. IDs. jier cent, per anmim, to he jiaid to her during the 
term of her natural life; and at the time of her decease, 
the principal to he divided among her childien, share and 
share alike. And it is likewise my will, that such share or 
shares of such lauds as I have bequeathed as above, to 
Elizabeth Frost and Ann Massey, and likewise such share 
or shares of money as may happen to become due by virtue 
of this my will, to my graiulsoii and grand-daughter Robert 
and Uannah Frost, shall be placed in the hands of their 
brother, John Frost, his heirs or assigns, and the rents, 
issues, and profits of such share or shares of lands, and like¬ 
wise interest for such share or shares of money, after the 
rate of*^4/. lOs. per cent, per annum, to be paid to them 
during the term of their natural lives; the receipts of the 
said Robert and Hannah Frost to be the only snfticieut dis¬ 
charge for the same ; and after their decease, his or her 
said respective shares to be equally divided among his or 
her children lawfully begotten, if such there are; if not, to 
VOL, ri. 
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bbcome the property of his or her lieirs or assigns for ever. 
Nevertheless, if my said grandson, John Frostf shall at any 
time hereafter see or think it right or proper, it is my will 
that the said Jo7in Frost may deliver up or pay to the said 
Robert Frost, at any sooner period, all or any part of his 
said share or shares, for his better maintenance or advance¬ 
ment in the world, unto the only proper use of the said 
Robert Frost, his heirs and assigns, for ever.” The lands 
devised to Ann Massey and Elizabeth Frost, are the lands 
mentioned in the declaration. John Massey died alter 
making this will, being then, and at the date of the will, 
seised of other lands besides those specifically devised to his 
daughters Ann Massey and Elizabeth Frost, and leaving his 
said daughters, and another daughter, named Sance Orpe, 
wife of William Orpe, and the said Bartholomew Massey, 
his only children, him surviving. The said Bartholomew 
Massey was the only son and heir at law of the said John 
Massey. Upon the death of the testator, Ann Massey and 
Elizabeth Frost entered upon and look possession of the 
lands devised to them, which are the same as those men¬ 
tioned iu the declaration. Ann Massey soon afterwards 
died unmarried, and without leaving lawful issue, upon which 
Elizabeth Frost took possession, and entered into the receipt 
of the rents and profits of the entirety of the said lands, 
and so continued up to her decease. At her decease she 
left three children, namely, John Massey Frost (described in 
the said will SisJohn Frost) Robert Frost, and Hannah Frost, 
now the wife of William Frost,who are respectively named in 
the said will. Upon her decease, John Massey Frost, Robert 
Frost, and Hannah Frost, entered into possession of the 
said lands, and so continued until the decease of Jo^ Mas¬ 
sey Frost in January last. Jofin Massey Frost by his will 
devised his estate and interest of and in the said lauds to 
John Frost and his heirs, he being bis eldest son and heir 
at law. Bartholomew Massey, the son and heir at. law of 
the testator John Massey, died during the life of Elizabeth 
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Frostj unmarried, without issue, leaving her and Same Orpe 
his only sisters and co-heiresses at law. llartholomezo Mas* 
set/ by his will devised all his real estate (excepting certain 
parts thereof, not comprising the lands mentioned in the 
declaration, or any estate or interest therein) to Sampson 
Copestake, William Orpe tlje elder, and John Massey Frost, 
their executors, administrators, and assigns, for and during 
the term of ninety-nine years, upon certain trusts, in favour 
of Sance Orpe, with a proviso for the lessor of the said term 
upon her decease ; and the said term is now determined or 
defeated; and from and after the expiration, or sooner de¬ 
termination of the said term, he devised all and singular the 
messuages, lands, tenements and hereditaments comprised in 
the said term of ninety-nine years, to his nephew William 
Orpe the younger. To hold to him, his heirs and assigns, for 
ever. At the time of the death of Bartholomew Massey, 
there w'ere living the said IViUiam Orpe and John Orpe, the 
lessors of the plaintiff, sons of the said Sance Orpe, who 
was one of the children of the testator John Massey, and 
Fllen, Bray, Ann, Sance, Mary, and Prudence, six daugh¬ 
ters of the said Sance Orpe ; and, the said John Massey 
Frost, Robert Frost, and Hannah Frost ; the three latter 
being sous and daughter of the said Elizabeth Frost, and 
all of them grand-children of John Massey, the testator. 
John Orpe was eldest son and is heir at law of Sance Orpe ; 
and John Massey Frost was eltlest son and heir at law of 
Elizabeth Frost. Prudence, one of the daughters of Sance 
Orpe, died intestate and unmarried soon after the death of 
Bartholmew Massey, leaving John Orpe her brother and heir 
at law. ^ Sance Orpe the elder is also dead, and John Orpe 
is her eldest son and heir at law, and also one of the co¬ 
heirs of the testator Jo//« Mass^, and Bartholomew Massey i 
The question for the opinion of the Court Is, whether the 
lessors of the plaintiff are jentitled to recover. If the Court 
shall be of opinion that they are not entitled to recover, a 
nonsuit to be entered. 
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Prestonf for the plaintiffs. Under the will of John 
sey, his daughters, Elizabeth Frost and Ann Massey, were 
merely tenants in common for their respective lives, and the 
' devise over to the children of the former carried only a life 
estate to them. Elizabeth having left children, and the fee 
therefore not having vested in Elizabeth and Ann ; and the 
particular estate in onc-lhird part of each moiety being de¬ 
termined by the death of John, the eldest son ol Eliza¬ 
beth ; the reversion in fee passed to Bartholomew in tail, 
with remainder in fee to the grand-children who survived 
him. The lessors of the plaintiff*, being two of those 
grand-children, are consequently entitled in their own right, 
and in right of John Orpe, as heir at law of his sister Fru- 
(lence, to three eleventh shares of that third-part in which 
the particular estate 'vas so determined. ITie gift to giaud- 
cliildren being confined to such of them as were not within 
the compass of the former gift, the lessors of the plaintiil 
are further entitled to three-eighth shares of that part in 
which the particular estate was so determined. So far as 
respects those lauds of which the testator John Massey had 
made no specific devise, the lessor of the plaintiff fV. Orpe, 
as devisee of Bartholomew, becomes entitled to all the shares 
in which the particular estates were determined. And the 
legal estate being by the sound construction of the will 
vested in Bartholomew, IV.Orpe, the lessor of the plaintiff, 
is entitled to the legal estate of the entirety as devisee of 
Bartholomew ; or ./. Orpe, the other lessor of the plaintiff, 
is entitled to one moiety, as the co-heir at law of the tes¬ 
tator, John Massey. He cited Doe v. P'augkan (a), IJodges 
V. Middleton {b), Evans v. Astleyic), Somerville v. Leth» 
bridge(d), Driver v. Frank (je), mid Jenkins v, KaAis 

Amos, for the defendant. Upon the death of Ann Mas¬ 
sey without issue, the entire property vested in the first place 

(a) Ante, vfil. i, bi. (d) 6 T. R. 213. 

(<*) 1 Doug. 431. («) 3 M. Sf S. 25. 

3 liui r, 1570. (/) 3 Bulstr. 12T. 
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IB Elizabeth Frost for life, with remainder to her children, 
as tenants in common, in fee. A fee at least was given by 
the will in the shares of two of those children, Robert an 
Hannah, cither to John Massey Frost, as trustee for them, 
or for them and their issue; or to themselves absolutely, 
or to themselves and their issue; and consequent!) a fee 
was given in the remaining share to John Massey Ftost, 
as to the other of Elizabeth Frost's children, and is now 
vested in the defendant as the devisee and heir at law of 
the said John Massey Frost. ^Ihis appears, liist, because 
he was one of a class, the remainder of whom were to have 
fees, and therefore the principle iiocitur a sociis” ap¬ 
plied ; and, secondly, the concluding part of his will ex 
presses the construction which he himself put upon the 
word " shares,” used in the disposing part. He cited Denne 
V. Page (a), Gough v. HownrdefJ)), Evans v. Jstley{c), Hay 
V. Coventry (d), Spalding v. Spalding (e), Roe v. Daw {j ), 
While v. Barber ig). Doe v. Jpplin{h), IVild’s case Ct), 
, Doe v.Lydeij), Right v. Sydchotham{k), Dcnn y. Gas¬ 
kin (J), and Braybrooke v. Inskip {ni). 



Preston was hc.ud in reply. 


The Court look time to consider the case, an I 

Bavi.ey,J. now delivered judgment. We are of opi¬ 
nion that in this case a nonsuit must be entered. Ihe 
testator devises to his two daughters, Elizabeth Frost and 
Ann Massey, the lands in question, “ to be equally divided 
between them at the time of my decease, and at the death 
of my daughter Elizabeth, ,her share of land to be equally 


(rt) 11 East, 602. 
(ft) 3 Biilatr. 127. 
(r) 3 Burr. 1370. 
(ri) 3 T. R. 83. 

(c) Cro. Car. 

( / )3 M. & S. jUl. 
3 IJlivr. 2703. 


(A) 4T. R. 82. 

(i) 6 Co. Rep. 17. 
(;) 1 T. K. 303. 
(AODohr. 7yh 
(/) Cowp. 6 iT. 
(^Hj) 8 Vci. 407. 
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divided between her children; and at tlie time of fny 
daughter ^««’s decease, her share of land to be equally 
divided between her children ; but if Ann Massey dies with¬ 
out issue, then I give her share of land to my daughter 
Elizabeth Frost for her life, and at her decease to her chil¬ 
dren, share and share alike.” The question is, whether the 
children of Elizabeth Frost {Ann Massey having died with¬ 
out issue) took an estate for life only, or whether they 
took an estate in fee. It is contended on the part ot 
the lessors of the plaintiff, that they look an estate for 
life only. The aigument, on the part of the defendant, 
is, that they took an estate in fee. In the devise, as far as 
I Jiave hitlicrto stated it, there are no W'ords which give an 
estate of inheritance. There are no words devising the 
whole of the interest; but it is a general devise, not ex¬ 
pressly for life, but a devise which, under circumstances, if 
there were nothing else in the course of the will to shew 
the plain and manifest intention of the testator, w'ould 
give them an estate in fee. If there had been a charge 
on the children oi Elizabeth Frost, these words would cer¬ 
tainly have been sufficient to give them a fee; but if the 
estate had been limited, and they had died before a given 
period, then 1 doubt whether the words would have been 
sufficient to give such an estate. But although that part of 
the will to which 1 have hitherto referred, appears sufficient 
to give a fee, yet there is a subsequent part of the devise, 
from which it is clear and manifest that it w as the intention 
of the testator that the fee should pass. Perhaps 1 should 
(‘xpress myself more correctly, if 1 were to say, that the tes¬ 
tator, in the latter part of the will, has used words which 
he considered as passing the fee, and by which he meant the 
fee should pass. Referring to the plan of the will, I think 
it may be divided into two parts. One 1 should call the 
disposing, and the other the qualifying part. Hitherto I 
have only menlioned w'hat 1 call the disposing part, which 
cuds in the way in which it might naturally be expected the 
disposing part of a will should eiid, namely, w'ith the rcsi- 
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duary clause. At the close of the disposition I have alreaxly 
men|:ioned, the testator says, I give all my grand-children 
as shall be living twelve months after my decease, the sum 
of 5/. each. All the, rest, residue, and remainder of my 
real and personal estate 1 give to ray son Bartholomew 
Massey. But in case he dies without issue, then 1 give his 
share of my real estate to all my grand-children that shall 
be then living, share and share alike. But it is my will that 
such of these last shares as shall belong to my grand¬ 
daughter BHen Smith j shall be placed in the hands of her 
father, William Orpe, his executors or assigns, and the in¬ 
terest thereof, after the rate of 4/. 10s. per cent, per annum, 
to be paid to her during the term of her natural life, and at 
the time of her decease, the principal to be divided among 
her children, share and share alike.” There ends the dis¬ 
posing part of the will. 'I'he testator uses the term “ share,” 
so as to shew that he had been dividing the property 
into so many distinct and entire shares. Having finished 
with the disposing part, he comes to that which appears to 
me to be the qualifying part of the will. Amongst otlu r 
objects of his bounty, he had given something to Ellen 
Smith, one of his grand-children, and he qualifies the dis¬ 
position by these words :—“ But it is iny will that such 
of thcvse last shares as shall belong to my grand-daughter 
Ellen Smith, shall be placed in the hands of her father 
William Orpe, his executors or assigns, and the interest 
thereof, after the rate of 4/. 105. per cent, per annum, to be 
paid to her during the terra of her natural life ; and at the 
lime of her decease, the principal to be divided among her 
children, share and share alike.” Novv, there arc no words 
of gift in that disjiosition of the property, in which he di- 
) ects that her share shall lie divided among her children ; but 
it is obvious, from the terms of that part of the will, iJiat he 
considered that he had been giving her an interest, and used 
words by which he clearly meant she should have an interest 
to continue longer than a life estate. Having, therefore. 
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qilfthfied the disposition which he had previously made in 
favour of his grand-da lighter, Elizabeth Smith, then comes 
that qualification W’hich applies to the devise in question. 

And it is likewise my will, that such share or shares of 
such lands as I have bequeathed as above to Elizabeth Frost 
and Ann Massey, and likewise such share or shares of money 
as may happen to become due by virtue of this my will to 
iny grandson and grand-daughter, Robert and Hannah Frost, 
shall be placed in the hands of their brother John Frost, 
his heirs or assigns, and the rents, issues, or profits of such 
share or shares of lands, and likewise the interest for such 
share or shares of money after the rate of 4l. 105 . per cent, 
per annum, to be paid to them during the term of their 
natural lives; the receipts of the said Robert and Hannah 
Frost to be the only sufficient discharge for the same, and, 
after their decease, his or her said respective shares to be 
equally divided among his or her children lawfully begotten, 
if such there are; it not, to become the property of his or 
her heirs or assigns for ever.’’ Therefore he qualifies the 
disposition to Robert and Hannah Frost, by stating that 
if they have children, then those children shall lak^e the 
property. It is only in the event of their having no rhildien 
that it is to go to them, their heirs or assigns for ever. 
Ihen comes another clause :—“ Nevertheless ” (which is a 
qualification of the preceding qualification) « if my said 
giandson, John Frost, shall, at any time hereafter, see or 
timifc It right or proper ;--it is my w ill that the said John 
Frost may deliver up, or pay to the said Robert Frost, at 
any sooner period, all or any part of his said share or shares, 
for his better maintenance or advancement in the world, unto 
the only fjroper use of the said Robert Frost, his lieirs and 
assigns for ever.” Now it will be Recollected that there,is 
no disposition to Robert, Hannah, and John Frost by name. 

*1 lie disposition to them is as to a class, namely, to the 
children of Elizabeth Frost, share and share alike.” If wc 
could see from any jiait of the will that ii was tiie clear 
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intention of the testator to use the words of disposition in> 
their favour, as to any of them, so as to give a fee, that 
would throw a light upon the question, and afford a ground 
for legally concluding that each of them should have a fee 
in the share or gift to him or her. But when we consider 
tins will as being properly divisible into a disposing part, and 
a qualifying part, the qualifying part shews clearly, that 
though in the disposing part the testator had thought he had 
used words which had sufficiently expressed his intention of 
passing the fee, yet he w’as determined, in the qualifying 
part, to use words which should leave no room to doubt 
that such was his intention; for the qualiheation as to Ro- 
hcri and Hamtah is simply this: That w hich I gave you 
Robert and Hannah, for and during your lives, is to be 
under the control and management of your brother John 
Frost (who is one of the children of Elizabeth Frost, and to 
whom, as one of .the class, there is a disposition), and 
when you respectively die, though you shall have the fee if 
you die without issue, yet if yon do not die without issue, 
and leave issue, then the property shall be divided between 
your children, share and share alike.” But even this is not 
absolutely so, for if John Frost shall think it right and 
proper, Robert, his brother, shall take the immediate fee 
before the time of Ids death. W'e think this qualiOcation 
as to the disposition to Robert and Hannah Frost, shew s most 
clearly that in the words which the testator had previously 
used, he meant to give them a fee ; and if he rneani to give 
them a fee, the necessary and legal consequence must be, 
that he should be considered as having used the words, in 
order to leave them the fee. For these reasons, we are of 
opinion, that under the particular words of this will the 
limitation to the children oH*Elizabeth Frost, did not give a 
life interest only, but the absolute fee, and therefore the 
defendant is entitled to judgment. 
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The time with¬ 
in which the 
undertaking 
and security 
required to 
be given by 
1 Geo. 4. c. BT. 
shall be given, 
is to be fixed 
Itf the Court at 
the lime the 
rule under that 
statute is 
granted. 


Doe, d. Marquis of Anglesey v. Brown. 

In a former case of Doe v. Roe (ft) the present defendant 
was ordered to give the undertaking, and enter into the 
security required by 1 Geo. 4. c. 87. The rule in that case 
was served on the 27th February last, and an appointment 
made to attend before the Master to fix the 'amount of the 
security on the 28th, on which day the plaintiff’s attorney 
attended, and the Master fixed the security at 200/. Nei¬ 
ther the rule, nor the Master’s appointment, expressed the 
time within which the security was to be given. Notice 
was immediately given to the defendant of the amount fixed 
by the Master, and that unless the security was given by 
the 3d of Marchf final judgment would be signed. No 
security was given; and on application to the clerk of the 
rules to sign final judgment it was refused, on the ground 
that the plaintiff should have produced a Judge’s order for 
that purpose. The Lord Chief Justice was then applied to 
for such order, but his Lordship declined giving it, having 
some doubt whether the original lulc was not defective in 
not stating the time within which the security was to be 
given, and 


Jeremy now’ prayed, upon an affidavit stating these facts, 
either that the plaintiff should be at liberty to sign final 
judgment instanter, or that the Court would amend the rule, 
by inserting into it some reasonable time within which the 
defendant should enter into the recognizance, or in default 
tlicrcof the plaintiff should sign final judgment. The plain¬ 
tiff had not been guilty of any negligence; for by the words 
of the act, which were equivocal, it seemed doubtful, whe¬ 
ther the Court, or the Master, was vested with the power 

(«) Ante, 665. 
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of fixing the time for entering into the security. The act 
stated, that it shall be lawful for the Court, upon cause 
shewn, or upon affidavit of the service of the rule, in case 
no cause shall be shewn, to make the same absolute, and 
to order such tenant, within a time to be fixed, to give such 
undertakings, &c.” 


1823 ^ 
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Per Curiam ,—The proper construction of this part of 
the statute clearly is, that the Court shall fix a time for the 
recognizance to be entered into, at the time when they grant 
the rule for that purpose. In this respect the rule, in this 
case, is defective, and cannot be acted upon in its present 
form; but as the mode of proceeding might be considered 
doubtful, we will now amend the rule by fixing the time. 
Therefore let the defendant enter into the recognizance fixed 
by the Master within fourteen days from this time, or else 
the plaintiff to sign final judgment. 

Kule amended accordingly. 


The King r. The Justices of Buckinghamshire. Thursday , 

April 17. 


Tins was a rule calling upon two .lusticcs of the county 
of Buckingham, to shew cause why a mandamus should 
not issue, cominanding them to grant a warrant of distress 
for enforcing payment from the Rev. J. 1\ A. Peed, rector 
of Leckhanipslcad, in the said county, of the sum of 
18/. 185 . to the suivcyor of^the highways of the same parish, 
being the amount of his composition, in lieu of statute 
duty, as occupier of the tithes of the said parish. 


Whether a 
rector wlio Jets 
his tithes by 
parol to tlie 
occupiers of 
the lands, in 
respect of 
winch the 
tithes arise, 
and receives a 
half-yearly 
composition in 
the nature of 
rent, can be 


treated as an occupier of tithes within the meaning; of the General Highway Act, 
lo Geo, 3. c. 78. s, 34-, and rateable to the highways in the parish. 

In a case where Justices have reasuiiahle ground for doubting their jurisdiction, the 
Court will not compel them to do an act which may subject them to aa action. 
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* On shewing cause against the rule, the facts disclosed 
upon the affidavits w'ere these:—Mr. Reed, as rector of t e 
parish of heckhampstead, w'as seised of the parsonage-house, 
with the gardens, &c. and home close; containing about three 
acres belonging thereto, and seventy-seven acres of ancient 
glebe land, and also of the great and small tithes ® 
other lands in the parish, to the extent of 2400 acres an 
upwards. The parsonage-house, &c. and home close were 
in his own occupation, in respect of which he paid a com¬ 
position, in lieu of statute duty, for the repair of the liigh- 
ways in the parish. Tiie seventy-seven acres of glebe land 
he had let by parol from year to year to a tenant, who per¬ 
formed or compounded for statute duty in respect of his 
occupation as tenant. Tiie tithes arising from the other 
lands in the parish had been let by parol to the fanners or 
occupiers of the lands, and had never been taken by 
Mx.Reed in kind, and the rents payable to him in respect 
of the tithes were reserved and received by bim by equal 
half-yearly payments, the first of which became due at hmly 
Doy in cverv year. The tithes were not bargained and sold 
by bim to the farmers and occupiers when in a state of 
maturity, but w'cre let to them prospectively, and wilhont 
any reference to the specific mode of cultivation. During 
the period of his incumbency, lie had not had any waggon, 
cart, chaise, or carriage of any description, nor any team, 
draft, or plough, nor had he ever hired or made use of any 
waggon, 8lc. nor had he in any manner used the highways 
witliin the parisli, as occupier of tithes, nor otherwise than 
as occupier of the parsonage-house, &c. and home close, 
but he had occasionally hired a post chaise for the use of his 
family. For thirty-two years previous to his incumbency, 
during which he was resident curate of the parish, the tithes 
had been let in like maimer to the farmers and occupiers of 
the land, and during all that period neither the rector for 
the time being, rjor any other person or persons than the 
said farmers or occujiiers, had performed or compounded 
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for, nor were called upon or required to perform or conw 
pound for the statute duty, for or in respect of the said 
tithes. At a Special Sessions, held in Octobery 1822, by an 
order of two Justices, ^the several sums of money therein 
mentioned were adjudged to be reasonable compositions to 
be paid by all persons liable to perform statute duty within 
the parish of Leckhampstead, and the usual notices were 
given by the surveyor of the highways to all persons inclined 
to compound for their statute duty, and they were required 
to signify their intention to compound for the same on a day 
mentioned, and at such time to pay their composition. A 
meeting of the parishioners took place in pursuance of the 
notices, at which Mr. attended, when he was informed 
that the p)arishioners and inhabitants considered him liable, 
as occupier of the tithes, to perform statute duty, or to pay 
a coniposilion in lieu thereof, but he declared his opinion 
that he was not liable, and expressed his deteilninatiun not 
to perform statute duty, or pay any composition. In 1821 
a vuluulion had been made of all the lands and tithes in the 
parish, in order to the better assessment and collection of 
the poor rales in which the tithes belonging to the rector 
were valued, at S54/. 13s. lOd. yearly, at which value 
Mr. Reed was rated and assessed to the relief of the poor 
as occupier of the tithes, and had paid the same accordingly. 
No appeal having been entered against the order of the Jus> 
tices above mentioned, the surveyor of the highways de¬ 
manded of Mr. Reedy as occupier of the tithes, the sum 
of 18/. 18s. as a composition, in lieu of his statute duty, 
according to the rates previously allowed by the Justices; 
but having refused to pay the same, he was summoned by 
the surveyor at a Special Ses.si<.M»s to pay the same. But the 
Justices were of opinion lliat Mr. Reedy having let or com¬ 
pounded for his tithes, the whole statute duly ought to be 
paid by the farmers as the occupiers of the tithes, and as 
Mr. Reed was not an occupier of tithes w'ilhiii the meaning 
of the General Highway i\cl, 13 Geo. 3. c. 78. s. 34, he 
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was not liable to be rated; and consequently they refused 
to grant a warrant of distress for enforcing payment of the 
composition assessed upon him in lieu of statute duly. The 
question now was, whether, under these circumstances, 
Mr. JReedf having entered into a composition with his pa¬ 
rishioners, and received a money payment in lieu of tithes, 
could be considered as an occupier of tithes within the 
meaning of the General Highway Act. 

Dover shewed cause against tlie rule. Tfie amount oi 
composition in this case is not a matter of contest, nor is 
it contended that mandamus is not the proper remedy in a 
case of this description; neither w ill it be denied that an 
ecclesiastical person is liable to the highway rate as occupier 
of tithes; but it is insisted, under the circumstances dis¬ 
closed in the aflSdavits, that Mr. Heed is not the occupier 
of tithes in the sense in which that word is used in the 
General Highway Act, 13 Geo. 3. c. 78. s. 34. The tithes, 
in this case, arc clearly not occupied by Mr. Reed. The 
mode of compounding for the tithes which has been adopt¬ 
ed, creates merely the relation of landlord and tenant. They 
are not bargained and sold at the time when they are in a 
state of maturity, but are let prosj)cctively from year to 
year, and a money rent is payable half-yearly, and the te¬ 
nancy so created can only be determined by a six months’ 
notice. So long therefore as this tenancy subsists, he can¬ 
not be considered as the occupier, and consequently the per¬ 
son who has not the actual occupation is not liable to the 
highway rate, llie affidavits state that Mr. Reed keeps no 
waggon, cai t, or other carriage, nor is there any circum¬ 
stance in the case which will bring him within the words of 
the Highway Act. At all evebls, considering this as a 
doubtful question, the Court will not compel magistrates by 
mandamus to do that which may subject them to an action, 
if they should grant a distress warrant. 
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The Court stopped him, and called upon the other side 
to shew by what authority a mandamus could be granted to 
compel magistrates, in a doubtful case, to do an act which 
might subject them to an action. 

A 

Marryat and G. Marriott, contrd. The surveyor of the 
highways has no remedy, if the J ustices shall not be com¬ 
pelled to grant their warrant to enforce the payment of the 
rate. The Highway i\ct provides, that the rate shall be 
levied by warrant of distress and sale. Now the magistrates 
have been applied to for their warrant, and they have re¬ 
fused to grant it, assigning reasons for such refusal; but the 
Court will not enter into the grounds of refusal, and there 
is no reason in point of law why the magistrates should not 
be cojnpelled to issue their warrant, there being no other 
mode of levying the rate. They cited, upon this point, Hex 
v.The Justices of Middlesex {a), Stevens v. Evans (b), and 
Hex V. The Justices of Somersetshire (c). Assuming that, 
in a doubtful case, the Court would not grant a mandamus, 
still this cannot be considered as a question of any difficulty. 
The rector must, for the purpose of rateability, be consi¬ 
dered as the occupier of the tithes. There are several cases 
which decide that a parson who compounds for his tithes is 
still to be considered as the occupier, and rateable to the re¬ 
lief of the poor. Hex v. Lambeth (<?), Regina v. Bartlett (e). 
In this case Mr. Heed is rated to the relief of the poor 
in respect of these very tithes as occupier, and there seems 
no good reason why he should not be rated in like manner 
to the repair of the highways. The composition in lieu of 
tithes makes no difference as to the question of occupation. 
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(«) 1 Wils. t25. parishioners may be taxed upon the 

(i>) 2 Burr. 1152 . S. C. 1 Sir W. poor rate*, for the letting is but an 
Bl. 384. agreement with the parishioners to 

(c) 2 Stra. 992. retain the tithes; and the parson 

(d) 1 Stra. 625. here has a modus for his tithes, 

(e) 16 Vin. Abr. tit. Poor, 427. though it was objected that Uie 
The case there stated was this:— parishioners were occupiers, and 
A parson who lets his tithes to the so tlie parson not rateable. 
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^cause tjbe clergyman is beneficially interested in tbe land 
in respect of which the tithes arise. Neither does the mode 
of paying the composition make any difference, because it 
is perfectly immaterial whether he receives the composition 
in one or iu two payments. According to all (he determi¬ 
nations of this Court upon the subject of rateability to the 
poor, a clergyman who receives a composition in tithes, is 
still to be deemed as the occupier of the tithes, and upon 
this principle the clergyman in this case must be deemed 
the occupier, and consequently the person li&ble to pay the 
highway rate. 


Abbott, C. J.—It is. quite clear that we ought not to 
grant a mandamus in this case. If we should grant the 
writ, and the money should be levied under the vvarrant of 
distress, ISHr.Jieed might bring an action against the Jus¬ 
tices, and try tbe validity of that act, which we had com¬ 
pelled them to do. Since 1 have had the honor of sitting 
in this Court, 1 have always expressed very great reluctance 
in compelling magistrates to do any thing which might 
subject them to the chance of an action. In those cases 
where the duty of the magistrate is clear and explicit, w'e 
interfere by mandamus, and suffer no idle suggestion, that 
an action may be brought to pievail with us; but where 
ive cannot see that bis duty is plain and obvious, but 
may be matter of doubt, we do not so interpose. Now, 
ill tliis case, I must own there is considerable doubt upon 
the whole matter, whether, under tbe circumstances, this 
clergyman can be considered as the occupier of the tithes 
within the nieaBing of the General Highway Act. The 
question being doubtful, I think we ought not to compel 
the magistrates to issue their Nvarrant. 1 forbear saying 
any thing more, than that I entertain doubt upon the ques¬ 
tion. I do not wish to prejudge a question which may 
hereafter be considered, should any other magistrates be 
found who shall issue their warrant, and thereby raise tlie 
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point for discussion. When such question shall be raised, 
it will be the duty of the Court to hear it discussed, and 
decide upon it. At present I wish to be understood as 
giving no Judicial opinion upon it, and that the ground on 
which I discharge this rule is, that I cannot myself clearly 
see that these magistrates may not be subjected to an action, 
if they should issue their w'arrant. 

Bayley, J.—fn a doubtful case the Court never grant 
a mandamus to Justices. The public arc very much in¬ 
debted to the magistracy of the country for the voluntary 
and gratuitous manner in which they discharge their public 
duties; and we ought not, in a case admitting of a fair 
degree of doubt, to subject them to the espence and hazard 
of an action, or require them to make a return to a writ of 
niandanins. Now’, as fur as 1 cm judge, this case fairly 
admits of the doubt wdiicli the magistrates have raised. It- 
has been argued, tlrat because My. Reed is rateable to the 
relief of the poor in respect of his tithes, under the statute 
43 Kliz. c. 2, he is therefore liable to contribute to the 
highw^ay rates. I think that by no means follows, '^l^bo 
w'ords of the General Migliw’ay Act, and the statute of Elizas 
hethj are very dilTercnt. Under the latter statute, tithes are 
not rateable eo nomine. The occupier of tithes, qua occu¬ 
pier, is not rateable, and the only words of the statute 
which give the power of reaching tithes, as a subject of 
rate, are “ parson, vicar, tithes impropriate, and propria- 
tioiis of tithesbut common rectorial or vicarial tithes are 
not mentioned. Why are they not inentioued? Probably 
because the legislature at that time meant to impose the 
burthen upon the parson and the vicar, and not upon other 
persons who w’ere the occupiers of tithes. In the case of 
Hex V. Lambeth the decision proceeded upon this footing, 
namely, that the vicar was liable to the poor rale in his 
character of vicar, and not because he was occupier. In the 
case of Regina v. Bartlett, the letting of tithes was not a 
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letting from year to year, by way of retainer to the different 
parishioners, but a bargain or agreement pro h&c vice, (as 
far as I can judge, from the short statement of that case in 
Finer*& Jlbridgment,) and I cannot help thinking that there 
may be a difference between the case of a regular yearly 
letting, by way of retainer to the different occupiers of 
lands in the parish, and the case of an agreement with the 
parishioners to retain the tithes. Of this, 1 am sure, that 
the attempt now to raise this question for the first time, 
and to endeavour to throw this burthen upon 'the rector, 
will have a tendency to force clergymen into disputes with 
their parishioners, and to prevent them from entering into 
a composition, which is generally beneficial to the pa¬ 
rishioner. 


IIoLROYD and Best, Js. were absent. 

Rule discharged, with costs. 


Thursday, 
April 17. 

The certificate 
ef an agent 
for Uopd’a, at 
a foreign port, 
ascertaining aa 
average loss 
upon a cargo 
damaged by 
sea water, is 
not admissible 
evidence alone 
of the amount 
of loss, in 
an action by 
the assured 
against the 
luiderwriter, 
in thia conn- 
try. 


Drake v. Marryat. 

Assumpsit upon a policy of insurance, bearing date 
QDthJuli/f 1821, upon the ship jErm and her cargo, con¬ 
sisting of 1705 boxes of sugar, at and from MatanzaSj 
to her port or ports of discharge in Europe, between St. 
Petersburg and Bourdeaux” At the trial before Abbott, 
C. J., at the London adjourned Sittings after last Hilary 
Term, certain admissions were put in, from which it ap¬ 
peared that the defendant had subscribed the policy to the 
amount of 750/., and the action was brought to recover his 
proportion of a particular average loss of 6/. Is, lOd. per 
cent., sustained upon part of the sugar, which had received 
damage in the course of the voyage, and was landed and 
sold in a damaged slate at St. Petersburg. The sugar wast 
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sold on arrival by private contract. In the contract of !?ale 
it was provided, that a fair allowance should be made to the 
purchaser for the damaged part, and in order that the da¬ 
mage might be properly ascertained, and with a view to 
recovery from the underwriters, the consignee applied to 
Mr. GubornCt the agent for Lloyd's at that place, for his 
directions as to the mode of ascertaining the same; and 
according to Mr. Gisborne's directions, two sworn brokers 
were appointed, the one chosen by himself, and the other by 
the consignee, to make a survey. The brokers made a 
survey in the presence of Mr. Gisborne, and certified that 
the purchaser was entitled to an allowance of six rubles per 
pood upon 482 boxes of the sugar. 7’he following cer¬ 
tificate was given by Mr. Gisborne:—^ 

I hereby certify, that having surveyed the above speci¬ 
fied 482 boxes of sugar on their landing at this custom¬ 
house, I found them severally damaged by sea water, and 
also, that after a very particular inspection of them by 
Messrs. Fehleison find Jordan, sworn brokers, in my pre¬ 
sence, an allowance of six rubles per pood was awarded to 
the purchaser under ray approbation and advice. Given 
under my hand, St. Petersburgh, September 30ih, 1821. 

Thomas John Gisborne, 

“ Agent for Lloyd's.'* 

In pursuance of this certificate an allowance of Gl. is. 
lOd. per cent, was made to the purchaser. 

The policy contained the usual memorandum, that the 
sugar was \varrauted free from average under 5l. per cent., 
and in order to prove a loss to that amount, the plainliH 
proposed to read in evidence Mr. Gisborfte's certificate, 
together with his written appointment and instructions as an 
agent for Lloyd's (a). A^l the other facts necessary to esta- 


1823. 

Drake 


Marry AT. 


(a) In the instructions given by the committee at Uoyd's to their 
agents at foreign ports, it is, among other things, declared, that when 
the agent is called upon by consignees to ascertain damage on goods, he 
is “ to act as a surveyor only, and in this capacity to see that the sound 
part of every package is separated from the damaged, and particularize 

■y Y 2 
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bli^i the plaintiff’s case were admitted, and the only ques¬ 
tion was, wliether Mr. Gisborne's certificate was admissible 
evidence alone of the particular average loss. The learned 
Judge being of opinion that it was not, and no other evidence 
wf the amount of the loss being produced, a nonsuit was di¬ 
rected, with liberty to move to set aside the nonsuit, and 
enter a verdict for the plaintiflV 

Campbell now moved accordingly, and contended, upon 
the authority of Head v. liorduifn (a), that ^r. Gisborne 
being the aulhori.sod agoit of the conuniltee at IJoyiVn, 
was in effect the reprc.scntative and agent of the under¬ 
writers generally, and of the defendant in this instance, 
(who was a subscriber at Lloyd's) so far as to render 
his certificate of the amount of los.s, dnly executed at 
St. Petersburg, and verified here, legitimate evidence to 
prove the loss. The agent is instructed by the terms of 
this written appointment to act as a surveyor; he is to 
sign a certificate of his estimate of the damage, and is 
to form his judgment upon reading certain documents spe¬ 
cified in the appointment. It is indeed provided, that he is 
not to make up or sign any statement of average as rejire- 
sentative of the underwriters, and therefore it cannot be 
contend'ed, that his acts are to be binding upon the under- 

llie qiiantHy of oacli in liis ccitificate, taking care in llic first instance 
to satisfy liimsclf tliat tlie ^oo(k were properly stowed, and that tlie 
damage was occasioned by sea water whilst on board. The at'ent is not 
to make up or sign any statement of average cilber general or parti¬ 
cular, as representative of the, underwriters, leaving that to be adjusted 
between them and the assured, upon the documents which he furnislies.” 
And after some further instructions on other heads, one of the eoiiclud- 
i«g observations is as follows:—“ From the preceding instructions it 
will be inferred, (but to avoid tbe possibility of misconception it is re¬ 
peated,) that in every act of iuteiferemjp, whether hy advice or other¬ 
wise, the agent is not to be considered as Uw representative of the 
underwriters upon any particular policy, except when he is specifically 
instructed to that effect, but as a person, whose dutj' it is, from the na¬ 
ture of his appointment, to attend to the interest of the subscribers to 
JJoyd'h in general, and protect them from fraud and imposition in the 
mode of trc.'itlug property in peril, or under damage." 

(u) 3 Uvud. iX Bing. 147. 
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writer at home, but surely his declaration of the amount of 
loss, so fully authorised by the underwriters, and founded 
upon a survey and other cautionary measures specified and 
directed by them, becomes evidence to go to a Jury, in sup¬ 
port of the loss which the assured has sustained. The case 
of Read v. Bonham would seem to justify the argument, 
that tlie agent iot Uoyd's was, upon this occasion, the agent 
f(^' the underwriters also; for it is there said by Burrough,J. 
“ I have no. conception that a person who is avowedly agent 
of IJoi/d's, can say he has no authority to accept an aban¬ 
donment;” and at least it is not going too far to say, tliat if 
he is appointed to do certain acts upon a specific authority, 
and by direct and precise instructions, the result of those 
a< ts, namely, his estimate of the loss, is evidence to prove 
tlic fact and amount of that loss. 
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Pr.R Curiam. —It is quite clear from the instructions 
given in evidence, that the utmost power given to the agent 
for Lloj/d's,\s to furnish documents /or inquiry at home. He 
is not to make any statement of average as the representa¬ 
tive of the underwriters,” but is “ to leave that to be ad¬ 
justed between ihein and the assured, upon the documents 
which he fiirnislies.” Now-, the certificate in this case is a 
statement of average, and is therefore expressly within the 
prohibitory words of the instructions. It is not made by 
him as the representative of the parties, it is not binding 
upon those parties, hut is simply a document furnished for 
the purpose of iiiquiiy into the loss. The case which has 
been cited is mainly distinguishable from tlic present; there 
there was an abandonment of the cargo in this countiy as 
soon as the assured was,in a situation to make an ahundoir 
ment; here, there is no abandonment at all. We are asked 
to introduce a perfectly new head of evidence, and for wdiat 
purpose ? The only object of the proposed evidence is to 
compel both parties to act upon the certificate of the agent 
tor hioyd'fi, but according to the rules of evidence, such an 



700 


1823. 

Drake 

c. 

Marry AT. 


CASES IN THE KING’S BENCH, 

instrument cannot be received for that purpose. He is not 
the agent of both parties, and though both mayy in their 
discretion, adopt his acts, they cannot by law be binding 
updh them; they can bind only the party whom he repre¬ 
sents, and even as respects that party, there is an express 
provision that he shall not act in the character of a repre¬ 
sentative, If this be not the object of this evidence, it has 
in truth no object at all, and in either view of the case, it is 
clearly inadmissible. It was the duty of the .plaintiff to 
pr ove his case by plain and Icgiliniate evidence; this he has 
not done, and therefore the nonsuit w'as properly directed. 


Kule refused. 


Thtirsdai/y 
April 17. 


The King r. The Commissionlks of Sewers in 

Essex. 


Where the 
owner of marsh 
lands was 
bound by the 
custom of a 
sewage level 
to repair the 
sea walls front¬ 
ing his own 
estate, and by 
an extraordi¬ 
nary flood tide 


This was a rule, calling upon the defendants to shew 
cause why a mandamus should not issue directed to them, 
commanding them to reimburse Anthony Harding, Esq. the 
sum of 284/. 4^. expended by him in and about the repair of 
the damage done on or about the 3d March, 1820, to the 
sea wall abutting on certain lands of Ills, in the level of 
Grays Thorock, in the county of Essex, together with in- 


tiie wall was terest for the same, 
damaged, the 

Court refused On shewing cause against the rule, it appeared from the 
to the Coin- affidavits, that an immemorial usage had existed in the level 
™ewers*to re- Grays ThorocJc for the owners of lands therein to repair 
imbiirse him the sea w^alls on their own lands, at their own several and re- 

for the CX- . rr J- * i • /• 

pence of the spective expeiice. Mr. Harding was the occupier of 147 

pearing by a^'- of marsh land iu the level of Gray's Thoivck, aud 

waU^ had^been consequence of an extraordinary high tide and heavy 

previously wind in the montli of March, 1820, the sea wall upon 
presented for 
irrepair, and 

was out of repair at the time the accident happened. 
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his land was partly washed away, and occasioned consider- 1829* 
able damage, which he was obliged to repair at the expence 
above-mentioned. It was stated as a fact, and not denied, 
that previous to this accident the sea wall on Mr. Hardys s Comums 

‘ ° SIONERS Ot 

land was in an insufficient state of repair, and that the marsh Sewage, 
bailiff had presented it in the year 1819> as being out of 
repair; whereupon the commissioners had made an order 
that it should be put into a proper state of repair, but 
which ord^r had never been complied with. The whole 
quantity of land in the level w'as about 1671 acres, and the 
extent of the sea wall was 9‘'11 rods, of which 151 were on 
Mr. Harding^s land, being above one-sixth of the whole. 

The object of this application was to raise the question, 
whether all the occupiers of lands in the level, who derived 
benefit from the repair of the sea wall, should not contribute 
to the expence of such repair, equally, and in proportion 
to the quantity of land occupied by them respectively, and 
not according to the accidental circumstance of their having 
a greater or less quantity of sea frontage. 

Tindal and Brodrick shew^ed cause against the rule, and 
contended, first, that Mr. Harding was, by the immemorial 
usage of the level, as stated in the affidavits, bound to 
repair at his own sole expence, the sea wall fronting his 
lands, and consequently was not entitled to contribution 
from the other land owners in the level ; and, second, that 
supposing him to be relieved from this individual liability 
when extraordinary and unforeseen accidents occurred, still 
he was not in a situation to avail himself of such exemption, 
the accident which had occasioned the expcnce in question 
having arisen from the previous bad state of the wall, which 
had fallen into decay from his own negligence and default. 

Upon the first point the affidavits are quite decisive as to the 
question of usage, and there needs no authority to establish 
the legality of such an usage. It is clearly laid down by 
Callis, in his reading on the statute of Sewers («), amongst 


(flf) Callis, 111, 
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the Causes and considerations for which a person is bound 
to keep sea walls in repair, that frontage, ownership, pre¬ 
scription, and custom are sufficient. All these considerations 
attadli in the present case, and impose upon Mr. Harding 
the liability to repair. Undoubtedly the same learned Au¬ 
thor mentions certain exceptions from the general li¬ 
ability (a), as, for instance, insolvency of the party bound 
to repair, in which case the level are to be charged to 
assist him. So, if a person be bound to repair the sea 
bank, but the hazard is so apparently dangerous to the 
country, that in all likelihood he cannot repair the same, and 
so the country might be in danger of being overflown, before 
he alone could do it, then the country on the level are to be 
rated and taxed towards the same.” It is clear, that neither 
of these exceptions applies to Mr. Harding. Then, the 
question is, whether the next exception can avail him. “ If,” 
sa)s Callis, ** the sea at the spring tides, or at extraordinaiy 
casual swelling tides or floods, have broken down the fences, 
ami overthrown the banks, without am/ dcfuuU in the part if 
who was tied to have repaired the same, the level shall in this 
case make up the breach, for things, which happened ex¬ 
traordinarily by the sea, or great waiters, which neither 
policy of man conld prevent, nor industry or force could 
resist, are counted inevitable and iindcfcnccable.” It is quite 
clear, that Mr. Harding does not come w ithin this exce|>- 
tion, because he cannot avail himself of it, unless it dis¬ 
tinctly appears that the accident happened without any 
default oil his part. Now, the affidavits expressly shew, 
that the damage arose in consequence of his default in 
neglecting to repair the wall, even after the presentment by 
the marsh bailiff in the year before^ the accident occurred. 
It is sworn and not denied, that if the wall had been in a 
fair and ordinary state of repair, it w ould have resisted the 
storm and high tide which occasioned the damage in ques¬ 
tion, anil consequently this cannot be considered as a thing 
which happened ** extraordinaiily by the sea, or as inevil- 

(rt) Callii, i45, 146. 
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able,” or ** without any default in the party,” and therefore 1023. 

the case is evidently not within this exception. The prin- 

ciple to be deduced from the dictum of Callis is, that de- TheKmo 

fault in the occupier, is a complete answer to such at? The Commis* 

application as this ; and the same principle is laid down in Sewage, 

Keighley's case (a). The case of the Isle of Ely (6), (in both 

which a contrary decision m Rooke's case(c), was recon* 

sidered and rectified), and in Rex v. The Commissioners of 

Sewers in Somersetshire {d). Here there is default in the 

occupier, and tliereforc he is not entitled to the benefit he 

seeks by mandamus. 

Scarlett and Berens in support of the rule. Tlie point 
}>rincipally relied upon in the argument against this applica¬ 
tion, involves a question of fact respecting the state of the 
wall, which the Court will not take upon themselves to 
decide upon affidavits. But there is also a very important 
question of law connected with this case, which has been 
almost taken for granted on the other side, upon which no 
decisive authorities have been produced; with respect to 
which, grave doubts have been from the very earliest time 
entertained ; and in support of which, both dicta and cases 
may be found on each side, and almost equally balanced in 
their claim to attention. The reason, however, of this case, 
is clearly in favor of the application. Suppose a level of 
1000 acres in extent, wholly protected from the sea by one 
wall; one occupier has 500 acres of the land, which, from 
their local position, are fronted by only one-tenth part of 
the w all; and another occupier has 100 acres, which, for 
similar reasons, arc fronted by one-half of the wall; is it to 
be said that these tw'o are •equally liable to repair their own 
proportion of the wall f Such a liability would be a premium 
to the one, wdiile it would be ruin to the other, and is utterly 
subvei.sive of the only just criterion of rateability, baniely, 

(a) H) Rep, 139 a. 

{b) Ibid. lit. 


(c) •> Rep, 99. 
Id) 8 T, K. 311’, 
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the proportion between the wall and the land. The truth 
of the maxim salus publicd suprema lex,” is not to be im- 
Tlie cached, but the public interest is not to be promoted at 

Hie CoMMis- the expence of the ruin of individuals, nor is one man to be 

SIONERS of 1 - t 1 * • 

Sewage, beggared by a liability so exclusively disproportionate to his 
beneficial interest in the land, while others with ten times 
his extent of occupation are to bear only a tenth of his 
burthen. Then, M'hat is the law upon this subject, and how 
does it bear upon the present case ^ It is said, that by law 
occupation and frontage impose a liability to repair, and 
Callis is quoted in proof of the position. It is quite evi¬ 
dent, upon a close examination of that author, that wherc- 
ever he lays down that position, he is referring to the law as 
it stood before the passing of the statute of Sewers (a), and 
is simply asserting, that by the common law, frontage and 
occupation would impose the liability. But that statute 
effected a material change in the law on this subject, and it 
is manifest, from the language of the Commissioners of 
Sewers, that the principle intended to be enforced, was, 
that all occupiers should be fairly and proportionably rated. 
This principle is recognised in several decided cases, in which 
the statute of Sewers is considered as bearing the same con¬ 
struction, and having the same object in view. Rooke'a 
case (6), and Hetley v. Boyer (c). The common law writ on 
this point breathes precisely the same spirit, and declares 
that all who are benefited by the wall, shall be liable to con¬ 
tribute to the repair of it in a just proportion (d). There 
appears, therefore, to be nothing either in the common or 
statute law decisive against the argument now contended for 
on the part of this applicant, and the other questions arising 
in this case ought not to be decided on affidavit. 


Abbott, C. J. —It is now too late to discuss any general 
question as to the liability of occupiers of land to repair a 

(c) Cro. Jac. 

(</) Fitzh. N. U. 113. 


(a) 23 Hen. 0. c. 5. 
(<') 6Co. 9y. 
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sea wall by which their estates are bounded. No doubt, 
the obligation to repair may be general or particular, accord¬ 
ing to the usage which may prevail in different parts of the^ 
kingdom. In some places the obligation may be cast upon 
particular individuals, or upon all the persons occupying 
lands in the level. Where the obligation is to fall, must 
depend upon the usage of each particular district. If by 
usage, the owners of particular lands are bound to repair, 
and by usage tlrcy have repaired, that usage is evidence that 
by law they are liable to repair, whatever the usage may be. 
Now, in this case it is stated, and not denied, that there 
has been an immemorial usage existing in this level for each 
land-owner to repair so much of the sea wall as fronted his 
own particular land. If we were to give effect to the argu¬ 
ment which has been urged in support of the rule, we 
should in effect, be subverting that usage, and changing 
the whole value and estimate of the level. The usage 
stated here would be abundant evidence before a J ury to 
support a prescriptive obligation to repair, and how can we 
resist such evidence ? It is all on one side, and no advan¬ 
tage could be gained by directing an issue. Undoubtedly 
there are exceptions to the generally liability to repair, as 
for instance, although a particular individual may be bound 
to maintain the wall fronting his own land, yet, if he has 
previously done all that the law requires him to do, and by 
some extraordinary flood, or other unusual violence of the 
elements, the wall is not sufficient to afford resistance, then 
he alone is not to be charged, but the expence of repair¬ 
ing is to be rated upon the whole level. That raises the 
question, whether, looking to the whole of the affidavits 
in this case, this w’all w^as ifl such a state, as that the da¬ 
mage would have happened without the default of him, 
who was bound to keep it in repair.” If this question 
were at all doubtful, the Court would not have been pre¬ 
pared to decide it upon afhdavils, but the evidence upon 


1823. 

The King 

«. 

The Commis¬ 
sioners of 
Sewa^ge, 
Essex. 




The CoMMis- V 

SIGNERS 

Sewage, 
Essex. 


CASES IN THE KINC’S BENCH, 

it ig all on one side. From the affidavits it appears, tliat 
prior to this time there had been a presentment tliat the 
wall was in an imperfect state of repair. That presentment 
'was never traversed, and the order made upon it by the 
commissioners was not complied with. Assuming, how¬ 
ever, tlmt no such fact appeared, still there are three de¬ 
ponents who state their clear and decided opinion, that if 
the wall had been previously maintained in a proper state 
of repair by the front being kept up, it ijould have pre¬ 
vented the accident which had occurred. There is therefore 
not even a balance of testimony ujioii this point, and there¬ 
fore I think we are justified in discharging tliis rule. 


Bayley, Holroyd, and Best, Justices, concurred. 

Rule discharged, with costs. 


Vrkltnjy 
April lie 

Tenant dies 
intestate, in 
possession of 
eertain pre¬ 
mises. His 
widow after 


Doe V, Bradbury. 

Ejectment by the administrator of a person named 
Burgess, to recover possession of certain premises in the 
county of Derby. At the trial before Park, 3., at the last 
Assizes for that county, it appeared in evidence that Bur- 

continuing to . r 

occupy (or sc- gess, some years since, died m possession ot trie premises 

payllig^rSto question intestate. TIis widow remained in possession, 

tlic landlord, landlord for several years. I* our or 

inarnes a se- , , 

cond time, and five years since she married the defendant UraaoMry, who 
licr liusband , . , • j • * ^ . 1 " i j 

enters into took possession, and continued paying rent to llie Jand- 

*rent for^ knowledge of the lessor of the plaiiuitf. 

several years „ - , ... 

to the landlord, and, upon tJie death of Uie wife, tlie personal representative of the 
first husband obtains administration of his estate and effects, and brings ejectment to 
evict the second huNbaudHeld, that the action was maintainable without giving a 
tbnnal notice to quit. 
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In tlie month of November last defendant’s wife died, an(i 
on the 12th of December following, the lessor of the plain¬ 
tiff, who was agent of the landlord, obtained letters of 
administration of the estate and effects of Burgess, the firs^ 
husband, and, without giving the defendant notice to quit, 
brought the present ejectment. It was contended at tlie 
tiial that the action would not lie, inasmuch as the relation 
of landlord and tenant had never subsisted between the 
defendant and the lessor of the plaintiff, and that at all 
events the defendant was entitled to notice to quit, llic 
learned Judge, however, over-ruled both objections, and 
the plaintiff had a verdict. 

N. G. Clarke now moved for a rule nisi, to enter a non¬ 
suit, or for a new trial, and renewed both objections. 

Per Cum AM.— —There is no ground for disturbing this 
verdict. In a court of law the lessor of the plaintiff is 
clearly entitled to maintain ejectment. After the death 
of Burgess, the original tenant, his wife was executrix 
de son tort, until administration was taken out, but hav¬ 
ing died before administration, the defendant must be 
considered as occupying the premises as agent for the 
personal representative of the first husband. The lessor of 
the plaintiff being personal representative, and having taken 
out administration, he had a right to put an end to that 
agency as soon as he thought proper. This state of the 
case renders it unnecessary that the relation of landlord 
and tenant should subsist between the lessor of plaintiff 
and the defendant, the former being in law' the personal re¬ 
presentative of the intestate. Unless therefore it can be 
said that the wife, as executrix of her own wrong, was te¬ 
nant to herself, the objection now urged cannot prevail. 
If notice to quit were necessary, the service of the eject¬ 
ment is sufheient notice to maintain this action. 

Pule refused. 



Doe 

V. 

URA.D1IURV. 
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1823. 


Friday, 
Apnl 18. 


The statute 
69 Geo. 3. c.l2. 
s. 17. em¬ 
powers churcli- 
wardens and 
overseers to 
take lands and 
hereditaments 
in the nature 
of a body cor¬ 
porate, and 
declares that 
in all actions 
broiif^ht in re¬ 
spect thereof, 
it shall be suf¬ 
ficient to name 
the church¬ 
wardens and 
overseers for 
the time be¬ 
ing, describing 
them as the 
churchwar¬ 
dens and over¬ 
seers of the 
poor of the 
parish for 
which they 
shall act, and 
naming such 
parish. Where 
a declaration 
in ejectment 
by churchwar¬ 
dens and over¬ 
seers, contain¬ 
ed two sets of 
counts, one 
describing 
them by their 
o^e, without 
their names, 
and the other 
by their names, 
witliont their 
office: —Held, 
after verdict, 
the ofcgcction, 
if any, was 
cured. 


■Doe, d. The Churchwardens and Overseers of the Parish 
^ of OnLETON V. IIarpuu. 

Ejectment for a house and land in the parish of 
Orleton, in the county of Hereford. The house and land 
in question were parish property, and the ejectment was 
brought by the parish officers for the time being, by virtue 
of the statute 59 Geo. S. c. 12. s. 17. The declaration con¬ 
tained four several demises; lirst, by the churchwardens and 
overseers of the parish of Orleton ; second, by the overseers 
of the said parish; third, by certain persons (five in num¬ 
ber), naming them, but not describing them as parish offi¬ 
cers of Orleton ; and, fourth, by four of the said persons 
mentioned in the last demise, naming but not describing 
them. At the trial before Best, J., at the last Assizes for 
the county of Hereford, the plaintiff had a verdict. 

li. fi inter now moved for a rule to shew' cause why a non¬ 
suit siiould not be entered, or why a new trial should not 
be granted, on the ground, that the lessors of the plaintiff 
had not sufficiently described the character in which they 
professed to sue, conformably to sec. 17 . of the statute 
above mentioned. By that section it is enacted, “ That in 
all actions brought in respect of lands, &c. belonging to 
the parish, it sliall be sufficient to name the churchwardens 
and overseers of the poor for the time being, describing 
them as the churchw'ardens and overseers of the poor of the 
parish for which they shall act, and naming such parish.” 
In this case the declaration contained two sets of counts, 
one describing the churchwardens and overseers by their 
name of office, without giving their names, and the other 
describing them by their names without naming their office. 
This, he contended, w'as insufficient, inasmuch as in the 
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one they were not named, though described, and in the 
other they were named but not described, according to the 
requisites of the statute. But 

Per Curiam. —^This objection comes too late after 
diet, whatever eflFect it might have had if urged at the trial. 
By the section of the statute, upon which the objection 
arises, the churchwardens and overseers are empowered to 
accept, take, and hold lands, “ as a body corporateand 
therefore the description, ** churchwardens and overseers of 
the parish,” naming the parish, would be correct in point 
of law, without describing them by their names. Unless 
the objection appears on the record, it cannot be taken ad¬ 
vantage of on motion for a new trial. This is a mere formal 
objection, and is cured by the verdict. No leave appears 
to have been given to move for a nonsuit, and as no injus* 
tice appears to have been done, we cannot grant a new 
trial upon a point of mere form. 

Rule refused. 
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V. 

Habpcb. 


Hall v. Arnold. 


Friday, 
April 10. 


HE Marshal being called upon to shew cause why he A prisoner in 
should not pay the plaintiff two several sums of 6l/. and conte^pMs*^ 
QbL 6s. the facts disclosed on affidavits were these : 


A _ not entitled ta 
the rules of the 


attorney of the Court had been attached for not delivering King’s 

up deeds in his possession, and for not paying over the where/the 

sums above-mentioned, pursuant to the Master’s allocatur, JJnsequeDce of 

and was taken on the attachment, and delivered into the a surgeon’s 

certificate, 

custody of the Marshal. Whilst in custody he became ex- that a prisoner 

tremely ill, and his life was despaired of. The Marshal ibr a*contenip^ 

in not paying 

money pursuant to the Master’s allocatur, was dangerously ill, and would die if closely 
confined, allowed the prisoner the rules until he got better, and afterwards confined him 
again within the walls, the Court refused to proceed against the Marshal, by ordering 
him to pay the money, for the non-payment of which the prisoner was in contempt, and 
dismissed the application with costs. 
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consulted a surgeon, wlio certified that close confinement 
would be fatal to the prisoner’s life, and acting upon this 
certificate the Marshal admitted his prisoner to the rules, 
and his health becoming amended, he was again taken bark 
Vithin the walls of the prison. The question now' was, 
whether the Marshal W'as liable to pay the sums above- 
mentioned in consequence of his alleged breach of duty in 
allowing a prisoner in custody upon an attachment to have 
the benefit of the rules, contrary to law. 


Scarletty for the Marshal, contended, that supposing a 
prisoner ^ custody on attachment was not entitled, strictly 
speaking, to the rules of the prison, still, in a case of this 
description, W'here the Marshal acted from motives of 
humanity, in order to save the life of his prisoner, the Court 
w’ould not visit him in this summary manner, and punish 
him as for an escape. The Court must be satisfied that the 
Marshal acted from culpable motives. Here all culpability 
was negatived, and the rule ought to be discharged W'ilh 
costs. 


Chittyy contra, urged, thai the Marshal had no power to 
grant the rules to a prisoner in custody on attachment. 
The prisoner in such case was in custody for punishment, 
and was not entitled to the same indulgence as prisoners for 
debt. In allowing this person to have the rules, the Mar¬ 
shal was clearly guilty of misconduct, and was bound to 
pay the sums of money for which his prisoner was de¬ 
tained. 

Per Curiam. —This is an application against the Mar¬ 
shal, suggesting that in violation of his duty he has allowed 
the benefit of the rules to a prisoner to whom by law he 
ought not to grant such aii indulgence. It may be true, that 
generally speaking, persons in custody for a contempt, are 
not entitled to the rules of the King’s Bench prison; but 
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upon wl)at ground was this person allowed the rules ? TJic 
Marshal is informed that his prisoner is in an extremely 
dangerous state of health, and that close confinement may 
be fatal to his life. In the opinion of the surgeon, who 
sends his certificate, the prisoner is likely to die if his cl^se 
confinement is continued. Acting upon this suggestion, the 
Marshal allows the party to take up his residence in a lodg¬ 
ing within the rules, where he is as much in confinement, 
for the purpose of safe custody, as if he were within the 
wails of the «prison, and after a short time, he is brought 
back to his former custody. Under such circumstances we 
think we are not bound to punish the Marshal as for mis¬ 
conduct. The question then remains, whether the Marshal 
is to pay the costs of this application, or the person who 
brought him here to shew^cause against this rule. It is 
stated that this application was made to the Court without 
any previous application to the Marshal. If the parly had 
first applied to the Marshal, he would have been informed 
of the cause which induced him to allow the benefit of the 
rules to his prisoner, and then he would have found that 
there was no ground for this application, but as he has 
thought fit to bring the Marshal here without cause, W'e 
think he ought to pay the costs of the application. 



Ha. LI. 

f. 

Arnold. » 


Rule discharged, with costs. 


VO^i. 11# 
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Frfdiip, 
Ajnil 18. 


Truscott and Others v . Marsh and Others. 


A. takes trom Assumpsit for money had and received by the de- 

the Board of - 

tVorks a jiieoe fendants as stake-holders. At the trial before Abbott, C. J., 
at the MirW/esex adjourned Sittings after lastTerm, 

iloVof ga'iTc* this r — Two persons named Briffd/cf/, having 

Ties at the hired from the Board of Works a piece of gmund in Wed- 
tL"nf am? ml-*** minster for the erection of galleries, at the coronation of his 
present Majesty, underlet a portion of the ground to the 
Mine terms, plaintiffs for tlie sum of 455/. which was paid by the plain- 
paid by ii. to to Messrs. onW/^, and by them deposited in the 

^ts iT*in the defendants, their bankers, with the following 

bankeis^with a =—“ London, July ()lh, 1821. We, the iinder- 

(mndition,tliat signed, do place in your hands the sum of 455/., to be paid 

over to the underwritten John Trusvott and Co., in case the 

proposed coronation does not take place, and in consequence 

that the Board of Works do not charge the underwritten 

.7. and B. Brindley and Co. with the rent agreed by them to 

be paid for the scite of the scafiblding. Palace Yard, the 

ground on a part of which has been taken from Brindhtf 

tion does take and Co. by Truscott and Co. at that rate. But in case of 

coSju "nee” ® *^eing remitted to Brindley and Co., then the 

tion* bem^^ nnr 4551. to be paid over to the account of James 

profitable to Burlon. Signed . 7 . and T. Brindley, To Messrs. Marsh 
the parties, j /-i » n«i • i • 

the Crown and Co. l-lic coronation having taken place, and the par- 

whoi^rent to being out of pocket by the speculation, Messrs. Brind- 

A., who re- jgy petitioned the Lords of the Treasury to remit the rent, 
fuses to return ' 

the money paid and the whole rent was in point of fact remitted to them, 
timtli. including that portion of giound which they had underlet 
taln**a™iimpsit plaintiff’s. 'I'he plaintiff's in consequence applied to 

for mone^r bad Messrs. Brindley to return them the money deposited with 
against the defendants, hut the application was rejected, and the pre- 

•ike^holders. action was brought. It was submitted, on the part of 
the defendants, that the action could not be maintained, 


if the corona¬ 
tion does not 
take place, 
and the rent is 
inconsequence 
remitted by 
the Board of 
JVorks, the mo¬ 
ney is to be re¬ 
turned to B. 
The corona- 
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because the only condition which was to defeat Mca^srs. 
Brind/eys right to the rent, was, that of the coronation not 
taking place, and as that event had happened, the plaintid's 
had no claim to recover the money back. The Lord Chief 
Justice over-ruled the objection, and the plaintiffs hSd a 
verdict, with leave to the defendants to move to enter a 
nonsuit. 
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1823 , 


Tkuscott 

t). 

Maks If. 


B. Bollock now moved accordingly, and renewed the ob¬ 
jection, contending, that at any rate the form of action had 
been misconceived, because, as the coronation had taken 
place, the only contingency upon which the money could 
become payable to the plaintiffs had happened, and there¬ 
fore it could not possibly be considered as money had and 
received to their use. But, 

Per Curiam. —^The form of action is perfectly consistent 
with the facts of the case, and the verdict found is the only 
one by which justice could be done between the parties, 
^'ho whole piece of ground is let to Brbidkif and Co. by 
the Crown, with an understanding that the plaintiHs are to 
have a part of it upon precisely the same terms. Brindletj 
and Co. were then in the situation of trustees pro tanto for 
the plaintiffs, and when the Crown remitted the rent to 
them, it was in effect remitted to the plaintiffs also. If 
Brindley and Co. were to retain this money, they would 
commit a fraud upon the Crown, because, if it is payable 
to any person, it is payable to the Crown. This money w^as 
clearly bad and received by tlie defendants for the plaintifls 
use. One of the conditions is, that of the rent not being 
remitted. In that case the money is to belong to Brindley 
and Co.; in the other, it is to belong to the plaintiffs. The 
rent w'as remitted; from that moment the money became the 
property of the plaintiffs, in the hands of the defendants, 
and may be recovered from them in this form of action. 

Rule refused. 
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mix 


fiatunlfiy, 
Apiil 19 . 


Ancastf.r r. Milling. 


Tenant from RESPASS, Tlic declaration stated, that the plaiuliif 
year t<» year . .... 

being dtjhiroiis being possessed of a certain dwelliug-house, in which were 

lioHMr'fitr some furniture, and a quantity of wearing apparel, de- 

^iiarter, rjnits fendaiit broke and entered the same, and quitted and left it 

lockod np, in SO insecure a state, that by reason thereof Certain per- 

to hi'<"laii!uoi('l sons, to the plaintiff unknown, entered and robbed the liou.se 

Ids*rbvpnc”” li’ divers articles of tlie said furniture and wearing apparel. 

oiipoiiiiiiiiy Plea, first, the general issue, Not Guilty: and, second, 
sliould otter, , ^ • i , r 

and foi timt leave and licence, and issue thereon. At the trial before 

t/ie ktv^ witiVa d., at the last Assizes for X?wco/«.s7im’, it appeared 

iK ighijoiir. An e,vidence lliat the defimdanl was landlord of the house iu 
<»|)pi)rluiiity ot _ 

letting otto’is, question, and had let the same to the plaintiff as tenant 
but tlic person ^ , /• 

Mbolus tiie from year to year. Ihe plaintiii was commander ot a 

3c»y hiiyiiig vessel trading from Lirtcohi to TmihIuh. ^Phree months be- 

landlord en- fore the end of the year the plaintifl' quilled llie house, 

a leaving it locked up; but being desirous of letting the iiouse 

against tlie ^re^lainder of the year, he communicated his wislies 

iuiii.se, and 

liaising the to the defendant, and reque.slcd, tliat if an opportunity 

dow,aiid,iif(m- offered, he would let it during his ab.sence on a voyage to 

Jio«rr"^ieave.s J^oTidoit. For this purpose he left the key of the house 

it in the «aine ^vitU a neighbour, and informed the defendant of that cir- 

loie. The ciinistance, and told him that he might have it upon appli- 

wartis cniei-*^* cation when W'anted. During the plaintiff’s absence, an 

od by per- opportunity offered of letting the house, and in order that 
son.s unknown, i r o ^ 

and .some of the propo.scd tenant might have a view', the defendant ap- 

ftirnitiire and plied to have the key, but found that the person in whose 

wearing app.t- absconded. The defendant, 

Tn>.spa.s.s is liiuliiig that he had no means of entering the house in the 
brought *■ 

against the 

laiidioid i'oi hrealving and enleiing Ihe house, ami leaving il in.senire, per ipiod tenant’s 
Iniyiilute ami u(>aiing np|iarel wtie Molen ;--Hehl, that a plea of leave and licenie wan 
uu answer to the uelmn. 


house is after¬ 
wards cnler- 
od by per¬ 
sons unknown, 
and .^onie of 
the tenant’s 
furniture and 
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ordinary way, ai)plied lo a blacksmith in the neighbourhood, 
and it was resolved, that the best mode of entering was by 
a ladder, placed against the first-floor window. Accord¬ 
ingly, a ladder was procured, and an entrance gained in#the 
manner suggested, by raising up the window. After tlic 
house was thus shewn lo the proposed tenant, the parties 
left it in the same stale in which they found it. There were 
no fastenings to the window. Some nights afterwards the 
house was filtered, as was supposed, in the same way, by 
some person or persons unknown, and several articles ol 
the plaintilf’s furniture and wearing apparel were stolen ; 
to recover the value of which this action was brought. 
Jt was contended, on the part of the defendant, that upon 
these facts the plea of leave and licence w'as a complete 
answer to the action; but the learned Judge was of opinion, 
that the licence given did not justify an entrance in the man¬ 
ner proved in evidence, and after charging the Jury that 
the evidence, if believed, was sufficient to establish the 
trespass complained of, tlic Jury found their verdict for the 
plaiutifl^ damages 30/. 
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AnCASI'ER 


Milukc. 


l aiighaii, Serjt., now' moved for a rule to show cause vvliy 
the verdict should not be aside, and a new trial granted, on 
the ground, first, of misdirection on the part of the learned 
Judge; and, second, that the verdict was against evidence, 
lie contended, that under the plea of licence, the entry by 
the defendant in the manner proved was fully justified, both 
in law and under the circumstances of the case; the per¬ 
mission to enter w'as not limited by any restrictions or con¬ 
ditions, and for such a purpose an entry by a window' was 
quite us legal and justiii;iiblc as the mure usual mode of en¬ 
tering by the door. 

Per Curiam.—^ 7'he licence pleaded could not warrant 
.such a inode of I'litry as that proved in evidence. I’he act 
ol laising a ladder, and opening (he w'iiidow ol au un- 
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I 

protected house, was an invitation to evil-disposed persons 
to take advantage of the same means to enter for dishonest 
purposes. That result in fact followed, and for the injury 
sustuined the defendant is clearly liable. The direction of 
the learned Judge was therefore perfectly correct, and there 
is no ground for disturbing the verdict. 

Rule refused. 


Satimlaii, DoK, d. BiGGs z;. White and Others. 

April ll>. 


By marriaco- 
settlemcnt, 
litiiibaiul luis 
the -n ifc’s es¬ 
tate for life, 
with power to 
};iant leases 
tor Iw enty-one 
yeais, l)ut no 
lougcr. In 
l)reacli of the 
power he 
grants a lease 
to A, for nine¬ 
ty-nine jeais, 
cleterininahle 
upon lives. 
AVife survives 
him, and con¬ 
veys the fee to 


Ejt ^.CTMENT to recover the possession of lands and 
premises, situate in the parish of Cudfovd St. Peter, in the 
county of Wilts. The facts of the case were these :—The 
lessor ol the plaintiff claimetl title to the premises under a 
deed of conveyance, bearing date 17lh Noveiiiher, 1818, 
executed to liiin by a Mrs. Parri/, who bad the fee. 'rite 
estate had fornieily belonged to a Mr. Saimders, the first 
husband of ISlrs. Parry, who at his death devised it to 
her in fee. Upon her second mariiage, the estate was 
granted by deed of marriage seitlcnicnt to Parry for his 
life, with power to grant leases upon certain conditions spe¬ 
cified in the deed, one of which was, that no lease should 


foii’vcyamVis upon lives, or for a longer tcmi than twenty-one 

years. On 3lst December, n03, Parry gvmted a lease to 

who is recog. the Rev. J. Dampier for a term of ninety-nine years, detcr- 

bciiig tenant in finable Upon lives, vvliicli, in 1805, was assigned by him 

threstatc af cci tain other persons-, and subsequently by them to the 

the yearly rent defendants. Parn/ died in 1814, and in 1818, Mrs. Parry 

B. brings eject- convoyed the whole estate to the lessor of the plaintiff for a 

th^as^fgHces consideration. At the trial before lluUock, B., at 

u tlic last Assizes {or Wiltshire, it w'as objected, that as no 

neia, that the , , . 

lease being demand of possession had been served before the action was 

redta^beiiig*^ brought, the plaintiff must be nonsuited, but the learned 
only matter ot' 

descri|itioo, do deiuaDti of possc&sion was necessary to sustaiu the action. 
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Judge over-ruled the objection, and the plaintiff had a ver¬ 
dict, with liberty to the defendants to move to enter a non¬ 
suit. 

Felly Serjt., now moved accordingly, and contended, that 
the objection was fatal to the action. The deed under 
which the lessor of the plaintiff claimed title, expressly re- 
coguiscd the tenancy of the defendants, for it described the 
property as being then in their possession at a certain yearly 
rent. It was quite clear, therefore, that Mrs. Parry could 
not have maintained ejectment for the premises without 
making a previous demand of possession, and consequently 
the lessor of the plaintiff, who now represented her, and 
stood precisely in the same situation as she had previously 
stood, was bound by the same rule, and ought to have 
made a demand. The deed under which he claims, treats 
the lease, of which the defendants are the assignees, as a 
valid and existing lease, and he cannot go out of the lan¬ 
guage of that deed, and treat that lease as a nullity. 



PiiR Curiam. —The supposed recognition of the lease 
which the defendants hold, in the conveyance from Mrs. 
Parry to Mr. Ptggs, does not exist in the degree contended 
for, nor carry with it the effect attributed to it. It is no 
recognition of the defendants as the tenants in possession, 
which it must be in order to have any such effect. It is 
mere matter of description, a mere mode of specilically 
pointing out these particular lauds, and is not in any degree 
binding either upon Mrs. Parry, or the lessor of the plain¬ 
tiff. Nor is it possible that it should be binding in law, 
even if the words had^ been more clear and unequivocal. 
The lease wliich the defendants hold is a nullity; it was 
made in direct violation of the power, and is absolutely void, 
llie defendants, therefore, are not tenants, they have no title 
to the possession, and consequently no right to a demand of 
possession. 


Rule refused. 
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Saturday, GoODTlTLE, d. The M ASTER and FeLLOWS of LiNCOLN 
Ajtrtl 19 . ' 

College r. Lee, Clerk. 


A spiritual 
person, V ho in 
virtue of his 
office of cliap- 
lain of a col. 
lege, holds a 
curAcy with a 
dwelling at- 
lachedthereto, 
and reusing to 
hold the office 
of chaplain, 
retains posses¬ 
sion of the 
duelling, is 
nut a rurate 
w ithin the 
meaning of 
67 Geo. 3. c. 99. 
s. 67, and may 
be evicted by 
notice to (]iiit 
forthwith, and 
is not entitled 
to the three 
luontlis’ notice 
reipiired to he 
given by that 
statute, with 
the consent of 
the bishop. 


Ejectment to recover the possession of the parish 
church and chiircli-yard of Lo/tg Coornbe, in the comity of 
Oxford, together with a dwelling-Itousc and premises in the 
same parish. At the trial before Bosantjuct, Serjt., at the 
last Assizes for Oxfordshire, it appeared that the dcfeiulaiit 
had been by Lincoln College appointed cliaplain of Long 
Coonibe, and became possessed of the church and other 
premises mentioned in the declaration, in virtue of his 
appointment; but having ceased to hold the oftice, and 
being required to give up the curacy ami dwelling-house, 
he declined doing so, and the present action was brought. 
The notice to quit was dated the 1st of December, 18*20, 
and was “ to quit forthmth'’ The lessors of iIk; piuiiititl 
had a verdict generally, with liberty to the defeiidaiil to move 
to coniine the verdict to the church and church-yard only. 

Jervis now moved accordingly, and grounded his applica¬ 
tion upon the statute 57 Geo. 3. c. 99. s. 67, whicli provides, 

that it shall not be lawful for the rector or vicar, or other 
person, holding a benefice, in any case in which the parson¬ 
age or vicarage, or usual house of residence, shall have 
been assigned to the curate for a residence, to dispossess 
such curate, or take possession thereof, until the permission 
of the bishop shall have been given in writing for that pur¬ 
pose, and three months’ notice of such his intention to the 
curate.” Now, in this case, the only notice given to the 
defendant was to quit forthwith ; there was no three months’ 
notice, nor any permission of the bishop given; and there¬ 
fore as the defendant was a resident curate, it was clear, 
upon the face of this section, that tlic jucsent action could 
not be supported with refcierice to the dwclliug-liouse. 
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Per Curiam. —^The statute is confined to cases where* 
the curacy continues up to the time of giving the notice to 
quit. Here the curacy, if it can be so called, had deter¬ 
mined from the moment when the defendant ceased to fiH 
the office of chaplain, and consequently he was not, when 
the notice was given, a resident curate within the protection 
of the act. But there is a still stronger ground against this 
application ; for the defendant was never a curate within the 
language and yeaning of the legislature; he was only a 
cliaplain, which is a perfectly distinct character, and not 
included in the words of the clause, which applies only to 
a curate who holds under a spiritual rector or vicar. 
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Rule refused. 


Cocker v. Crompton. Tuesday, 

April 'it. 

Tkesp ASS for breaking and entering a certain close Where plain- 
of the plaintifl, called the Homeward, in tlic parish of clauJum 
Vreslwich cum Oldham, in the county of Imuc aster." Plea, 
that uje said close called the Homeyard, in the said parish, own close, it is 
in which, Sic. is the soil and freehold of the defendant. fbrWmTon^ 
Issue upon this plea. At the trial before llolroyd, J., * 

at the last Assizes for the county of Lancaster, the plain- tenemen- 

tiff having merely proved his possession of a close called the foJei in tlel^ 
Ilomeyard, in the parish of Prestmeh cum Oldham, and an elS-’ 

act of trespass upon it by the defendant, it was obiccted ‘«R» 

, , , close ot plain* 

that as the defendant had put upon the record a plea which tiff called tlie 

rendered it doubtful to which party the close called the ^STaf’tho** 

Ilomeyard really belonged, it was the duty of the plaintilF ®ai?ed^^the 

to have new assigned instead of takiiur issue on the plea, Woweyord is 

® ^ the soil and 

I r I . I • . tieehold of 

drfenoant, and ivsiic thereon, which it found for lla; phiiiiliff:—IJeld, that a new assign* 
meiit was uuntccssary. “ 
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'’and so to liave identified his close called the Homeward as 
the particular close in which the trespass was committed; 
whereas, upon the present state of the record and the evi> 
dence, it was quite uncertain whether there were not two 
closes called the Homeyard, in the same parish, and upon 
which of them the defendant had entered. The learned 
Judge, however, being of opinion that no new assignment 
w'as necessary, the plaintiff had a verdict, with liberty for 
the defendant to move to enter a nonsuit. 


Cross, Sejjt., now moved accordingly, and relied upon the 
objection raised at the trial as fatal to the plaintifi's case. 
It was clearly the duty of the plaintiff to identify his own 
close as that in which the trespass had been committed, and 
to remove all uncertainty and doubt as to his ow'n right of 
action, lliis could only be done in the state of this record 
by new assigning, and that course he ought to have adopted. 
Sonic of the old cases are indeed opposed to this doctrine, 
Dyer, 23 b. and Rickman v. Coxe (a); but more modern 
decisions have laid down the rule now contended for, and 
seem in principle fully to govern the present case. He cited 
Goodright V. Rich{l)), where Laicreitce, J said, not- 
wjtlibtaiiding the case in Dyer, according to the nKMlerii 
jiractice, if the defendant plead liberum tenementum, the 
plaintiff is driven to a new assignment, in whicii he must 
specify the close,” and Ilauke v. Bacon (c). 


Abbott, C. J.—I take it to be quite clear, that where 
the pluuitiff ill an action of trespass begins by naming his 
own close, it is not necessary for him to new' assign after a 
plea of liberum tenementum; Jiut that where no name is 
in the first instance given, he is driven by such a plea to a 
new assignment. When the plaintiff in this case has proved 
a trespass in his own close of a particular name, it is no 
answer for tlie defendant to say, that he has a close of the 
(u) Cio. Juc» iS'l. (^0 7T. K. (f) i Taunt. li>6. 
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same name. In such an issue the burthen of proof is on • 
the defendant; for his plea ** that the said close, &.c. is his 
soil and freehold,” is disproved by the plaintiff’s evidence, 
and is in effect an admission of the truth of the plaintiff 
averment. I am therefore of opinion, that there is no 
ground for the present application. 

Bayley, J.—In the old forms of pleading it was not 
usual for the plaintiff to name the locus in quo specifically, 
and therefore it was competent to the defendant to give it a 
particular name in Iiis plea, and so to render it necessary 
for the plaintiff to identify it as his own, by a new assign¬ 
ment. But where the plaintiff begins by naming the close, 
that necessity does not arise. If the defendant wished to 
drive the plaintiff to a new assignment, he should have set 
out the close with the abuttals and boundaries, and not have 
cuiifmcd his specification of it to name alone. 

IIoLEoYO, J.—The issue in the cause was, whether the 
close in which the plaintiff alleged the trespass to have 
been committed, w as the freehold of the defendant or not. 
There was no issue as to any other close. The plaintiff 
jnoved a trespass in his close called tlie liomeyard, and the 
defendant cannot answer that evidence by merely pleading 
that he did the act complained of in his close ; he must 
prove that it is his close, and how' the trespass was justifi¬ 
able. This he has not done, and therefore the issue is 
satisfactorily proved for the plaintiff. The rule of plead¬ 
ing, as now laid down by the Court, will, I believe, be 
found to be warranted by a rule of Court, of the date of 
K)53, No. 1‘2; and in Rastnlts Entries, under the title of 
“ Close.” 
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Best, .J.— 'I'lie only object of a new assignment is to 
render the issue to be tried, more definite and precise. It 
would have had no such effect in the present case even if 
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Crompton, 


It had been pleaded, and it was besides perfectly unneces¬ 
sary ; for tlie issue upon the plea was as definite and precise 
as any thing can possibly be. That issue has been found 
fpr the plaintiff, and in iiiy opinion very correctly. 


Rule refused. 


Tiicstlay, MiTClIEI.L t'. MlTCHJN 11 AM. 

Airril '22. 


Habeas corpus 
cum causa 
does not lie to 
remove the 
proceedinpa 
from an infe¬ 
rior jurisdic¬ 
tion into this 
Court, unless 
it appears that 
the defendant 
is actually or 
virtually in the 
custody of the 
Court below. 


1.N this case the defendant had been sued by plaint in the 
Borough Court of Newcastle-upon-Tii/nef and after appear¬ 
ance entered, took out a habeas corpus cum causa, to re¬ 
move the proceedings into this Court. Last Term a rule 
nisi w’as obtained for quashing the writ of habeas corpus for 
irregularity, with costs ; and on shewing cause nosv, the 
question was, whether a writ of habeas corpus cum cau'-a 
would lie to remove proceedings fiom an inferior jurisdic¬ 
tion into this Court, unless the process was by capias, or 


other proceedings against the body of the parly. It was 
conceded, that in this case the proceedings were only by 
plaint, which required no more than a common appearance. 


Chilly shewed cause against the rule, and contended, that 
the constant practice had been to remove by habeas corpus 
the proceedings of an inferior Court, whether tlie body of 
the party was actually or virtually in the custody of the 
Court below. It bad never been expressly decided that the 
habeas corpus cum caus& did not lie, unless the proceedings 
were by attachment or other process against the body. With 
respect to the writ of certiorari, it is laid down generally in 
Tiddh Practice, that that writ lies for the removal of all 
causes from inferior Courts, whether the proceeding be by 
capias or otherwise. No good reason could be assigned 
why the same practice should not prevail witli respect to the 
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writ of habeas corpus. In GoodrigJit v. Dring (a), the 
Court last Term held, that to remove an ejectment from an 
inferior Court, the certiorari was the proper writ, but no 
distinction was taken as to whether the proceedings were or 
were not against the body of the pai ty. He also referred 
Cox V. Hart (b). 


1823 . 


MiTCHELt 

V. 

Mitchim- 

HAM. 


Tindalf contrA, was stopped by the Court. 


Per Curiam. —This is not a case in which the habeas 
corpus cum causa will lie. The proceeding is by plaint, 
and not by attachment, or other process against the body. 
The habeas corpus cannot issue, unless it appears that the 
inferior Court is either virtually or actually in possession of 
the body. It is said, that there is no express authority for 
this, but we need only the authority of principle, which is, 
that the writ of habeas corpus must be directed to some 
Court having the body, either actually, or in the eye of the 
law, in its custody. Here the party is not in custody really 
or virtually ; the process only requires an appearance, which 
may be done by attorney. Bailable process is not requisite 
to entitle the party to the habeas corpus ; the distinction 
applies to cases where the language of the process requires 
the body to be taken, although common bail be sufficient. 
When common bail is filed, still the party in the eye of the 
law is in custody, and in such case the habeas corpus may 
issue. In this case the process is not against the body, and 
therefore the habeas corpus cannot lie. 

Rule absolute. 


(«) Anu*, 407. 


(A) 2 Burr, TAC, 
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Tueada^f 
April «s. 


The King t). The Bailiffs and Bubgesses of the 
Borough of Ilchester. 


The bailiffs and This was a rule, calling upon the defendants to shew 

burgesses ot . , i , • j 

an ancient bo- cause why a writ of mandamus should not issue, command- 

been,'time im- them to permit and suffer Sir IV. Talmash, Bart, com- 

memonally, monly called Lord Huntimtoxi'cr, lord the manor of 
lords of the ® . 

manor, and Jichester, and his steward of the said manor, to hold courts- 

^lUdhaU, leet, and view's of frankpledge for the said manor, within 

rough" and *iiy Guildhall of the said Borough. It appeared from the 

of affidavits, that the Borough of Ilchester w'as an ancient 

power was Borough, and that the bailiffs and burgesses thereof had 

them to hold h<?cn, from time immemorial, lords of the manor, and 

manor ^ourts owners of the Guildhall. That by a charter of 3 &4P/«7. 

ball twice in & Mary, power was granted to them to hold views of frank- 

of^aucieTt^’ pledge in the Guildhall twice in every year, “ as of ancient 

time.” That a Court-lect and view of frankpledge had 

courts had from time immemorial, down to the year 1807, been held 

mVmorlally"' in the Guildhall by the bailiffs and burgesses as lords of the 

commissioners That in the year 1807, the commis.sioners, under 

under an in- an act, entitled An act for inclosing lands in the parish of 

closure act, , 

awarded to Ilchester J* &c. awarded to Lord Huntinstojt'er “ all the saul 


commissioners That in the year 1807, the commis.sioners, under 

under an in- an act, entitled An act for inclosing lands in the parish of 

closure act, , 

awarded to Ilchester,* &c. awarded to Lord Huntingtojt'er “ all the saitl 

tiie^safd manor, nianor, W'ith the rights, members, courts, view of frank- 

members”^****’ pledge,” &c. “ excepting to the bailiffs and burgesses, the 

courts, view of Guildhall,” &c. I'liat Lord/7Mwf*«g/oat?cr had ever since 
frankpledge, , . . , t . , i i i 

excepting to the that time, continued lord of the manor, and had as .such 

bm^Mcs^fhe Court-leet in the Guildhall regularly dow'n to the 

Guildhall, &c., ]821, when he was obstructed in so doing, and in 

Lord H. hehl consequence of that obstructioit, the present rule had been 

courts in the i- » r 

Guildbali, and tipphed for. 
being then ob- 

Btrncted ; Semblc, That mandanitiH would lie to the hailiflii and burgesses to compel them 
to allow the manor courts to be held in the Guildhall. 
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Adam shewed cause, Tliere is no ground whatever for 
the present application. By the common law, Courts-leet 
may be held in any place which may be thought convenient, 
and there" is no right in the inhabitants of this Borough to 
prescribe for any particular place of holding the Court, 
unless the charter expressly limits it to the place prescribed 
for. The charter in the present case does no such thing. 
In point of fact the Court has, certainly, during along series 
of years, been held in the Guildhall, but that has been done 
merely upon the ground of convenience, and not at all as a 
matter of necessity or right. Since the Iiiclosure Act, and 
the award of the commissioners thereupon, it has been 
found more convenient to hold the Court elsewhere; but no 
delay or denial of justice has been produced, no injury has 
been done to the suitors, nor can any good reason be as¬ 
signed why the Court should be held in the Guildhall rather 
than in any other place. This, therefore, is not a case in 
wliich tlie Court will interjfere by mandamus. There is no 
precedent to be found in which the writ has been granted 
under similar circumstances. It is true that the charter, 
which granted the Courl-leet, appointed or rather em¬ 
powered it to be held in the Guildhall; but that was only 
a privilege, not a coiiditioii, and when change of circum¬ 
stances, and lapse of time liave made it convenient, that 
privilege may be waived, and the place of holding changed. 
This principle seems dedncible from tiie case of v. The 
Ma^or of lVigan{a)f where Demsow, J., declares, that the 
holding a Court-leet in any other place than where it has 
been usually holden, is not a sufficient ground for a man¬ 
damus, and upon that ground the writ was refused, ^or 
does the case of Hex v. The Corporation of Grantham (/i), 
which was cited when this rule was obtained, go to defe.'it 
the present argument, because there the mandamus w'as 
granted upon the ground of a prescriptive right in llie lord 
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of the manor to Jiold the Court at a partiriilar time and 
■place^ wliich he had been obstructed in doing, 

Gaselee and I). F. Jones, in support of the rule, were 
STlopped by the Court. 


Per Curiam. —The case in Wilson does not govern the 
present. The facts there, went no further, than to shew that 
the Coiirt-leet had been ** usually holden’' in the Town-hall; 
there was no regular series of holdings therer. But here the 
Court has been held in the Guildhall from the period when 
the Court itself was constituted, down to a very recent 
moment, the bailiffs being prescrip lively lords of the manor 
^ and owners of the Guildhall. This case, therefore, ranges 
itself more decidedly within the principle acted upon in the 
Grantham case, and if the Guildhall, as the place of hold¬ 
ing the Court, was originally incident to the Court itself, 
any subsequent exception must be void. There are two 
questions, however, now raised, which may be much more 
satisfactorily considered upon the return to the writ of man¬ 
damus than they can upon the materials at present before 
the Court; first, whether it was parcel of the original grant 
that the Court-lect should be held in the Guildhall; and if 
that be so, then, second, whether it can be legally held 
any where else. Without, therefore, deciding this case one 
way or other upon the authorities cited, we think it moie 
satisfactory for the full investigation of the question to grant 
the writ. 


Pule absolute. 



JBASTER TBRMj FOURTH GEO. IV. 


727 


1023. 


The Kino r. William Bellamy. 

♦ 

Conviction on the stat. 5 Jnn. c. 14, for keeping 

and using a gun to kilt and destroy game. The conviction 
(which was returned into this Court by certiorari) set forth, 
that on the 8th November, 2 Geo. 4., R. Roberts, D. D. , in 
his proper person, came before C. jE. J., Clerk, a Justice 
of Peace, &c. and gave him to understand, '' that one 
William Bellamy, of the parish of Stohe Doyle, in the 
county of Northampton, grazier, within three months now 
last past, to wit, on the 1st September, 2 Geo. 4., the said 
William Bellamy being a person not having then lands, 8ic. 
(negativing the several qualillcations for killing game men¬ 
tioned ill the statute) did keep and use a gun, being an 
engine to kill and destroy game, against the form of the 
statute.” The conviction then set forth a summons of the 
defendant on the 8th November, and his appearance on the 
6th December, when he did not deny the fact of his keeping 
and using a gun, but pleaded a qualification to kill game, 
whereupon the Justice proceeded to examine a witness on 
the part of the informer, who proved the offence, in the 
manner therein stated, to have been committed on tlie 
1st September, 2 Geo. 4., and in conclusion, the Justice, 
after slating that the defendant had not shewn any sufficient 
cause why he should not be convicted, adjudged him to 
pay the penalty of 5l. in the usual form. I'lie objection 
to the conviction was, that it had not taken place within 
three months next after the time of committing the offence, 
conformably to the statutc*5 Ann. c. 14. 

Adams in support of the conviction. This conviction 
being founded on the sec. 4 of 5 Ann, c. 14, is in time, in- 

yoL. II. 3 A 


tVednesday, 
April 23 . 

A conviction 
on the statute 
5 ^nit. c. 14. 

8. 4. for keep¬ 
ing and using 
a gun to kill 
and destroy 
game without 
being quali¬ 
fied, must be 
made withiii 
three lunar 
montlis after 
the offence is 
committed. 
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asmiich as no lime is mentioned in that section, within which 
the conviction shall take place. 'The second section of the 
statute imposes a penalty of 5l. upon any higler, &c. for 
having in his possession, or Imying or selling, or offering to 
sellt game, and directs that the penalty shall be levied by 
sale and distress of the offender’s goods, and for want of 
distress, directs, that the offender shall, for the first offence, 
be committed to the House of Correction for three months; 
and for the second, for four months, “ provided that such 
conviction be made within three nronths after^such offence 
committed.” It cannot be denied that a conviction under 
this section must take place within three months. The 
question is, whether the same limitation is to be applied to 
the conviction for offences committed w ilhin the 4th section. 
By that clause it is enacted, “ that if any person, not qua- 
lilied by law, shall keep any sporting dogs or engines to 
destroy game, and shall be convicted by the Justices where 
the offence is committed as ajoresaid, the person so con- 
victed, shall forfeit the sum of 51. the same to be levied by 
distress and sale of the offender’s goods, by warrant under 
the hand and seal of the Justice before whom such person 
shall be convicted as aforesaid. If the w'ords “ as afore¬ 
said,” thus used in the 4th section, are to be construed as 
having reference to the manner and time of conviction men¬ 
tioned in the 2d section, certainly this conviction is out of 
time. But such a constiuction seems not to be warranted, 
because the words " as aforesaid,” do not necessarily refer 
to the time of conviction mentioned in the preceding section, 
and may as well be construed to refer to any other matter 
or thing mentioned in the same clause. The 4th section, 
taken by itself, expresses no limitation of time within which 
the conviction shall take place, nor indeed does it contain 
any direct words of reference to the preceding clause, which 
is expressly directed against higlers, and cannot be ex¬ 
tended by any construction to unqualified persons keeping 
sporting dogs or engines to destroy game. The case of 
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Hexv. Tollci/(a)y though seemingly an authority in favour 
of the objection in this case, cannot avail the present 'de¬ 
fendant, because that case was decided with reference to 
the 9 j!4uu. c. 23, which recites and makes perpetual the 
5 y^nn. c. 14, and expressly provides, that the forfeiture,? in¬ 
curred by the later act shall be recovered by such means, 
and in such manner and form, a7id within such time^ as are 
prescribed by the recited act, respecting higlers. The de¬ 
fendant in that case was convicted upon the 5 Jinn. c. 14, 
aud, being game-keeper, rested his defence upon the 
9 Ann. c. 25, but as there are express words of reference 
in the latter act to the time mentioned in the 2d section of 
the former, within which the conviction sliall take place, 
the Court very properly decided that the conviction was 
out of time, not having taken place witliin the three 
months mentioned in that section. Here, however, the 
words of reference contained in the 4th section by no 
incaus certainly refer to the 2d section. logically they 
refer to matters mentiojicd in the 4th section, namely, 
convicted “ before one Justice,” “ upon the view of the 
Justice,” or “upon the oath of one or more credible 
witness or witnesses and the Court cannot, by any forced 
construction, tie those words down to any particular pro¬ 
vision in the preceding clause, which is expressly ap¬ 
plicable to a di->tincl class of offences, still less to the 
provision as to the time within which the conviction shall 
lake place. This interpretation derives additional weight by 
reference to the 9 Ami. c.23, which imposes a penrdty upon 
a game-keeper killing game, who is not duly certificated, 
because by the express words of reference in that statute 
to the provisions of the 3 Ann. c. 14, as to the mode of 
recovering the penalties, and the time W'ithin which the con¬ 
viction shall take place, a game-keeper not duly certificated 
must be convicted within three months, but if he be not a 
game-keeper, the inference is, that under that statute, the 

(«) r> Kasl, 46(5. 
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conviction might take place at any lime. If this defendant had 
been proceeded against under the 9 Ann. and not being a 
game-keeper, this conviction would be in lime. That sta¬ 
tute applies solely to persons ^^ho are game-keepers not 
duly certificated, and therefore as to all other persons there 
is no limitation of time within which the conviction shall 
take place. Referring, tlierefore, to the reasonable con¬ 
struction of both statutes, this conviction is not restrained 
by the liniitatiun as to lime, by s. G. of 3 Ann. c. 14, nor 
by the 9 ^Inn. c. Go, ami judgment must be ^iveu for the 
Crow n. 


Di/iman, C. S. contra, was stopped by the Court. 


Anuoi T, C. J.— I am of opinion tliat the conviction 
before a Justice of tlic Peace of an unqualified person for 
using a gun for llie destniction of game, must take place 
within three lunar monlh'<, next after the oflencc has been 
ei>mmitte(h '^I'he convictiim now before us, did not lake 
pluee until a period of three nnmths had ehqi'^td, and there¬ 
fore it must b(‘ qnasluu}. It lias bt en more liian once ob- 
.sened by the Coiiit, that the language of acts of parlia¬ 
ment is not to be examined willi a •"ritieal i ve, but according 
to its plain and obvious meaning. If we can find expres¬ 
sions in a slalnie caqiablc of an intelligible explanuLion, it 
is onr <inty to gi\e effect to them according to the obvious 
iolt nlion of tlie legislature, and not according to a critical 
and literal intciprctatioii. [-ooking to the language of 
the Gd section of 3 ^Inn. c. 14, explained as it is by the 
language of the 4tli, 1 tlilitk it was the obvious inten¬ 
tion of the legislature, that the conviction, in all cases 
under that act, should take pl.nce«withiii three months next 
after the offence was committed. The 2d section enacts, 
that if any higler, fvc. shall have in his possession, or 
.sliall buy, sell, or off’ei to sell, any hare, &c., and shall be 
thereof convicted, he sliall forfeit for every hare, Sec. the 
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.siitn of five j)oimds, &c. provided that such coiiviciion.he 
made zpilhin three months after such ofence cominilledJ’ 
'the Oil section only provides for the encouragement of de¬ 
stroyers of game, to make discoveries against persons who 
buy or sell game ; the 4th section enacts, “ that if any per¬ 
son or persons, not qualified by the laws of tliis realm so 
to do, sliall keep, or use, any greyhounds, Si.c., tunnells, 
or any other engines to kill and destroy game, and shall 
lie thereof convicted, upon tlic oath of one or two cro- 
di1)lt; witnesses, by the .lusticc or Justices of the Peace, 
mIjctc sneh olVeneo i> committed, as aforesaid, the person 
or persons so convicted shall forfeit the sum of five 
pounds.” The words “as aforesaid,” (dearly must ref. r 
to the time within which the conviction i,s to take place, 
because t!u; (cfence cannot be committed bi fore the Justices 
oi the Peace. Wc must, therefore, understand lluse word". 
“ if any pes.^on slndl keep, tvC., and be therefore con¬ 
victed as aforesaidf as having reference to the Cd sec¬ 
tion, Mhiib uicutioiis the time within which the convic¬ 
tion i.s to take place, for nothing is said in the 4th a.s 
to the time of the conviction, except by reference to tijc 
lid section, 'riicn comes the ^\\\ Ann. c.‘25. s. 1, which 
relate?, to the [>owcr of appointing game-keepers, and 
enacts, “ that no lord or lady of a manor shall apjioinl 
abiivc one person to be a game-keeper, and that the name 
of such game keeper sliall be entered with the clerk of the 
jH’ace ; and in case any other game-keeper whose name shall 
not be so enlortd, who shall not be otherwise qnahfud 
by the laws to kill game, shall presume to kill any haie, Sic.; 
or, if any game-keeper, or other person whatsoever, nut 
being qualified, in bis owii right to kill game, shall sell, or 
expose to sale, any haie. Sic., the offender shall incur siuh 
forfeitures as are infiicted by 5 Ann. c. 14, upon higleis, 
&c. lor buying or selling game, such forfeitures to be re¬ 
covered by such means, and in such manner and form, and 
with in such time, and to s'uch uses as are prescribed bp the 
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The King 
r. 

Bellamt* 


sa^ actj* Now, the time which is mentioned, in the 2d 
section of b Ann. c. 14, seems manifestly to shew that the 
legislature considered the 4tli section which imposes the 
penalty on unqualified persons killing game, as limiting the 
time of conviction, in like manner as it was limited in the 
previous section against carriers and higlers. Unless this 
construction is put upon the statute, there woidd be this 
anomaly, namely, that the higler must be convicted of sell¬ 
ing uitiijii three months, but the unqualitied person offending 
against the 4lh section, might be convicted atliny time after 
the expiration of tliat period, unless he was a game-keeper 
not duly ccrtilicated accui cling to c. There 

would be great inconvenience in putting such a construction 
upon the statute ; hut that inconvenience is avoidt7d by hold¬ 
ing that the 5 Ann. c. 14. jtreseribes the limitation of 
three months to all the ofl’enccs on which penalties are im¬ 
posed by that statute. 


Uaylky, J.—1 am enliiely of tlic same opinion. In 
the case of Ilex v. Tollcif {a), the question arose ujion tlie 
.same section as the question in this case arises, and i think 
that case was rightly decided, and is an antiioiily in point, 
on the present occasion. The 2<1 .section of the act declares, 
that if the party is convicted before a Justice of the Peace 
witiiin three months after the offence is committed, he shall 
be liable to the five pounds penally, prescribed by that 
clausi-, and if he .shall not he able to pay it, by distie.s.s and 
sale of his goods, he shall be liable to be committed to 
the House of Collection for three months, and for every 
other offence for the space of four months. J'licii comes 
the 4th section, wliich enacts, that the offender under that 
.section, wlio shall be convicted as ajorcsaidf' shall pay 
a penally of five jrounds, the same to be levied by distress 
and sale of the offender’s goods, by warrant under the hand 
and seal of the Justice before wborn he shall be convicted 


{*>) 3 Ea»*, 
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aforesaid,” and for want of such distress he shall J>e 
sent to the House of Correction for three months, and for 
every other offence, four months. Now here the words 
** as aforesaid ” are repeated twice, and they clearly can have 
no meaning unless they have reference to the time within 
which the conviction is to take place, as mentioned in the 
2d section. The words *‘if any person convicted as afore¬ 
said,” cannot apply to the time when the offence is com¬ 
mitted, but to the time when the [)arty shall be convicted. 
In a subscqudht part of the same clause *'as aforesaid” occurs 
again, as connected wdth the word “ convicted,” and there¬ 
fore, in grammatical construction, that section must have 
reference to the time mentioned in the previous section. 
'J'he words “ convicted as aforesaid” must be understood 
to comprehend all the limitations and restrictions mentioned 
in the 2d section, which, amongst other things, provides 
that Uic conviction shall take place within three months. 
This conviction has not taken place within that period, and 
consequently it must be quashed. 

II OLROYD, J.—I also think that this conviction not hav¬ 
ing taken place within three months, cannot be supported. 
Jt appears to me, that the case of Rex v. Tolley was rightly 
decided; but, 1 do not think that case is conclusive of the 
present. In the present case, unless, the 4th section of 
5 Aim. c. 14, has reference to the 2d section by force of 
the words convicted as aforesaid,” it can have no appli¬ 
cation at all, but 1 think, in fair grammatical construction, 
the time mentioned in the 2d, within wdiich the conviction 
is to take place, must govern the construction of the 4th 
section. 

I^F.sT, J.—I am of the same opinion. It is most im- 
puitant for a defendant that informations upon this statute 
sliould be prosecuted wiliiin three monllis, and that the 
conviction should take place ijiinicdialely after the offeiice* 
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is supposed to have been committed, for if the prosecution 
is brought forward at a later period, his attention may uot 
be called to the precise time when the offence is charged to 
have been committed, so as to enable him to make that de¬ 
fence which he would be in a situation to make if there had 
been a more early prosecution. If I had not the sanction 
of a decided aiithoritv, and if even this were a matter of 
doubt, unless 1 were restricted by express words, 1 should 
have no didiciilty in saying that this conviction, in order 
to render it legal, should have taken plact? within three 
months. Looking to the words of the statute 5 AnnCj 1 
have no doubt whatever that the conviction must take place 
within tliree months. The words “ as aforesaid” in the 4tli 
section, have no intelligible uicaning, unless they refer to the 
£d section. If they have reference to that section, then 

m ' 

they must mean the time “aforesaid,” wiiich is three months. 
According to the 9 Aimey which expressly refers to the 
h Ami, c. 14 . s. 2, it would, be impossible for us to come 
to the conclusion, that a game-keeper, not properly cer¬ 
tificated, might be convicted within three montlis, but that 
any other person, not a game-keeper, might be convictid 
Qt any time. But all doubt in this case is removed by the 
decision of Rex v, Tolley^ in which, though the defence 
was not the same, yet the decision of the Court was in 
favor of the defendant upon tliis very point. The 9 AiiH€f 
is an exposition of the 5tli Anttej and the Court, in that 
case said, that that statute got rid of all doubt ou the sub¬ 
ject, and shewed that the conviction must be within three 
months after the offence committed. That decision 1 think 
is perfectly consistent with the intention of the legislature, 
and is an authority to justify us in giving judgment for this 
defendant. 


Judgment fur the defendant. 
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1823 . 


The King v. The Birmingham Gas Light and 
Coke Company. 


tVedneaday^ 
April 23. 


T^Y a rate for the relief of the poor of the parish of 
IVirmitighanif in the county of Warwick, The Birming¬ 
ham Gas Liglit and Coke Com]»ai)y/' were assessed in re¬ 
spect of their j)Yemiscs and gas, as follows:— 



Annual ; 

As.scss- 

Premises, dwcllijig-liOHScs, shops, build¬ 
ings, land, and piemises, and the trunks^ 
pipes, and other apparatus, for the con- 

Value. 

iiient. 

veyance of gas belonging to the company, 
situate and being fixed in the ground, in 
the parish of Birmingham, and the profits 
arising therefrom within the paiish. 

^’800 

£'2.0 


The promts 
arising from 
the sale of gas, 
manufactured 
from coal, and 
conveyed 
through pipes 
and trunks 
under the 
pavement, for 
the purpose of 
lighting a 
town, are not 
rateable to the 
relief of the 
poor, under the 
43 Eliz, c. 2. 


Upon hearing an appeal against this assessment, the Court 
of (Quarter Sessions continued the same, subject to the opi¬ 
nion of this Court, on the following case :— 

By the o9 Geo. 3, entitled, “ An act for better suppi)ing 
the town of Birmiughantf in the county of Warwick, with 
gas,” certain persons therein named, and their successors, 
are declared to be a body politic and corporate, by the 
name of ** The Birmingham Gas Light and Coke Com- 
jjany,” and powers are given them to supply the town with 
gas, to enter into contracts for the lighting of houses, &c. 
therewith, and with the consent of the Commissioners fur 
Lighting and Paving the Town, to break up the soil and 
pavements of the streets, &c. for the purpose of laying dow n 
pipes, and other necessary apparatus, for the conveyance of 
gas fiom the manufactory to the houses, &c. of the con- 
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fUiners.*’ In pursuance of the provisions of this actj the 
company purchased the dwelling-houses, shops, buildings, 
lands, and premises, mentioned in the assessment, and 
erected and placed therein, retorts, gasometers, purifiers, 
and other apparatus necessary for the manufacture of gas 
and coke, (and part of which apparatus is affixed to the 
freehold, and part is not), and also by the consent of the 
aforesaid commissioners, broke up the soil and pavement in 
the streets, and fixed therein the trunks, pipes, and other 
apparatus for the conveyance of gas, incntlbned in the said 
assessment, and which communicate with the house and 
manufactory. The company carry on a considerable manu¬ 
facture of coke and gas upon the premises so purchased, 
and derive a profit from the sale of each of those articles. 
The coke is conveyed from the premises of the company, to 
those of the purchasers, by means of carts and waggons, 
and the gas, by means of the trunks, pipes, and other ap¬ 
paratus for l\ie conveyance of gas, mentioned in the assess¬ 
ment. Gas and coke are both manufactured from coal at a 
great expence of fuel, and the machinery and apparatus ne¬ 
cessary for the minufacture of these articles, are also very 
expensive, and require frequent renewal. Stock in trade, 
and U»e profits of the manufactories in the parish of ./bV- 
mingham, are not rated to the poor in tliis rate. The pre¬ 
mises, trunks, pipes, &c. mentioned in the assessment as 
belonging to the company, if rated to the poor, as other 
lands within the parish, that is to say, if tlie profits arising 
from the sale of gas are not included, arc w'orth 200/. per 
annum, but are w'orlh 800/. if the profits arising from the 
sale of gas are included. If the Court should be of opi¬ 
nion that the profits accruing to the company from the sale 
of gas, are not rateable, or that they can only be rated aa 
the profits of a manufactory, the rate ought to be amended 
by inserting the sum of 200/. therein, in lieu of the sum of 
800/. and the sum of 51. iu lieu of the sum of 20/. 
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N. G. Clarke, Gurney, Reader, and Ilolbech, in support. 1823. 
of the order of Sessions. The Birmingham Gas Light 

1 r j II* KINO 

Company are rateable in respect, not merely of the dwelling- r. 

houses, shops, buildings, land, and premises, and the trunks^, Birmingham 
pipes, and other apparatus fixed in the ground, but also in ^ 
respect of the profits arising from the sale of gas within the 
parish. This rateability attaches upon them by virtue of 
the statute of 43 c. % as occupiers of lands. Accord¬ 
ing to all the authorities, this is an occupation of land, and 
the profits arising from such occupation, are the subject of 
rate. When once an occupation of land is established, the 
ainoLint of rate is to be calculated by the profits arising from 
such occupation. The cases of Rex v. The Corporation oj 
Hath (a), and Rex v. The Rochdale Water Works Com¬ 
pany {0), seem not to be distinguishable in principle from 
the present case. In the first, the corporation of Bath were 
held rateable in respect of their profits arising from the con¬ 
veyance of water through aqueducts and pipes laid under 
ground. Upon the same principle in the second, the Roch¬ 
dale W'^atcr Works Company w'cre held rateable in respect 
of their profits derived in like manner. In those cases the 
foundation of the rate was the beneficial occupation of the 
soil. So, in the present case, the soil being made use of to 
cam the profit, the profit is to be considered as an adjunct 
to the occupation, and therefore rateable upon the like prin¬ 
ciple. In this point of view, it is difficult to distinguish 
betv^ccn water and gas. The same mode of conveyance by 
an occupation of the soil is adopted, and consequently the 
same principle ought to prevail in both instances. Un¬ 
doubtedly coal gas, per se, is not rateable, but when it is 
connected, as an adjunct, with any thing which is rateable, 
then it becomes liable. Upon this principle tolls, per se, 
arc not rateable ; but when they are connected with the soil 
in respect of which they arise, then the lute attaches, be¬ 
cause they are identified with the soil, and produce a profit 

(rt) a Easl, OOP, (/,) I M, A S. 63i. 
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,to the occupier. This is tlie principle upon which Hex v. 
Macdonald (a) was decided. Hex v. The Colder Navi^ 
gation (b)j Holroyd, Jsays, “ a rate on land is in effect a 
rate on the profits of the land; for where there are no pro¬ 
fits, there is no beneficial occupation.” Here there is a 
beneficial occupation by tlie means stated in tlie case, and, 
upon the authority of these cases, this company are clearly 
rateable for such beneficial occupation. All that is neces¬ 
sary to shew is, tJiat this company have a tangible local 
occupation of the soil, and when once tlfat is established 
the profits arising from it, from wliatevcr means, become 
rateable. 'I’hc Court arc to combine all the circumstances 
which tend to give the occupation an entire value, and are 
not to separate the mere value of the pipes and apparatus 
from the gas. Upon this principle it was determined, that the 
profits of a weighing machine (c), of a carding machine {d), 
and the canteen of barracks (e), weic rateable. This ca^c 
is not distinguishable fiom those aulliorilies, and tliereioio. 
the Sessions did right in affirming the present rale. 


J). Pollock, Adams, and Finch, contra, were, slopped by 
the Court. 


A BJJOTT, C. .T. — ^^riie cjiiestion |'resented to onr consi¬ 
deration is, not whether the fVirmuighnm Cas Light and 
Coke Company are rateable for the buildings, land, ami 
premises, and the trunks, pipes, and other apparatus occu¬ 
pied by them for the conveyance of gas, but whether they 
are rateable for the profits arising from the sale of gas. Jf 
it w'erc meant to raise the first question, my opinion would 
be (speaking upon the subject judicially), that the company 
are only rateable for the amount at which the buildings and 
other premises mentioned in the assessment would let to 

(</) 12 East, n24. {d) Rex v. Ilogfr, Calcl. 966. 

(fc) 1 B. At A. i!69. S. C. IT. II. 721. 

(c) Rex V. St. Nieholas, Clouccs- (t) 4 M. & S. 6l7. 
ter, Caltlfcot, 262. 
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any oilier persons for the purpose of carrying on a manu- 1823. 

factory. But the form in which this case is presented to* 

us does not raise that question. If we look to the mode 

in which this rate is estimated,' and to the statement of the ^ The 

Birmimoham 

last paragraph of the case, this appears conclusive. It Gas Com- 

P A N Y 

states, that “ the premises,” which I understand to mean 
llic buildings, “ trunks, pipes, &c.” which may mean the 
ground in which the trunks and pipes arc placed, mentioned 
in the assessment as belonging to the company, if rated to 
the poor as other lands within the parish, that is to say, if 


the profits arising from the sale of gas are not included, are 
worth 200/. per annum, but are worth 800/., if the proiits 
arising from the sale of gas are included. If the Court 
should bo of opinion that the profits accruing to the com¬ 
pany from the sale of gas are not rateable, or that they can 
only be rated as the profits of a manufactory, the rate ought 
to be amended, by inserting the sum of 200/. therein, in 
lieu of the sum of 800/., and the sum of ol. iu lieu of the 
sum of 20/.” I am of opinion that the profits accruing to 
the company from the sale of gas aic not lateable, and are 
not to be rated as the profits of a manuraeloiy; for it ap¬ 
pears from the statement of the case, that the profits of a 
manufactory are not rateable in tbc bands of any other per¬ 
sons. I’he ili'^linctiun iu the present case is, that the com¬ 
pany are laled not merely for tiieir premises, but in respect 
of the profit of u manufactory, which is something ob¬ 
tained by the skill aiitllabour of man, and fiom money laid 
out in the purchase of materials, which are afterwards to be 
altered and brought into another shape and form. That 
circumstance renders this case perfectly distinguishable from 
all other cases; from the cases of canals, waterworks, light¬ 
houses, locks, and other jrroperty of that description. ' I'or 
this reason it is, that the cases of Hex v. The Corpoiuttiun 
of luUh, iiudJici'v. The lluchdale l\ alcr Works t'outpum/f 
arc directly at variance with the present. In those, the rate 
was upon the water, which is a nntnial produce, but here 
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it is upon gas, wliicb is an artificial produce, obtained by 
*the labour, skill, industry, and capital of the company. 
An inhabitant may be rated for the profits of his trade; but 
if this company is to he rated in respect of their gas, the 
rate would be imposed upon them on a very different prin¬ 
ciple. Here they arc rated upon the sale of their gas, as 
occupiers of land, which £ think cannot be snppoited. 1 
am opinion therefore that this rate must be amended, by 
inserting the sum of 2(X)/. instead of 800/. 


Bayley, J.—I am of the same opinion. Tliis is en¬ 
tirely a question of quantum. In most of the oases which 
ha\e formerly been before the Court, tbe only question was, 
whetlier tlierc has been any rateable jiroperty or not, and 
in such cases reference was made to the profits as being 
the criteria by which the quantum of rate was to be ascer- 
taiued. Such was the question with respect to canal locks. 
\\ hen the rate was imposed upon the lock, the profits were 
referred to as the mode of fixing the quantum ; hut whether 
the quantum of rate has been properly fixed, is a question 
into which the Court do not inquire, nor Into which they 
feel themselves at liberty to examine, unless it is specifi- 
• cally pointed out to their consideration. In the present 
case the quantum is specifically pointed out, and our atten¬ 
tion is directed to a distinction between the value of the 
occupation of the land per sc, and the profits resulting 
from carrying on, by means of the occupation, a beneficial 
manufactory. Now the criterion by which the value of this 
land, covered as it is by warehouses, buildings, and used, 
as it is, by a pipe way, is the fair rent which ought to be paid 
for other land in the same parish. When the laud is rated, 
it is rated according to the fair resit which it will fetch, and 
not according to the profit which particular persons might, 
under extraordinary circumstances, produce from it, by a 
particular mode of occupation. Its value is to be estimated 
according to a probable rent, if let to any other persons, 
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and not according to temporary profits, arising from the 
sources which are unconnected with the land itself, and‘ 
witli reference to the value of which alone the rate ought 
to be imposed. Here the gas forms no part of the profits 
of the land; it is a manufactured article, produced by lar 
hour, and the investment of capital, and the profits upon 
w hich depend upon the price of coals, labour, and a variety 
of other circumstances. L<ooking at this, therefore, as a 
question of quantum, expressly submitted to our considera¬ 
tion, we are at liberty to decide the case upon that footing. 
If the case stated that these buildings, warehouses, and 
pipe-ways would have let for 800/. per annum, then we 
should have nothing to decide upon, but when we are in¬ 
formed that the rate is imposed partly upon the buildings, 
and other premises, and the remainder upon the profits 
arising from the sale of the gas, which is proiluced from 
the investment of capital, and a variety of other circum¬ 
stances, w'e are bound to decide the case w'itli reference to 
that distinction. Referring to that distinction, I am of 
opinion that the larger rate cannot be supported, and there¬ 
fore it must be amended by inserting 200/. instead of 800/. 


1823 .' 


The Kino 

V. 

The 

Birmingham 
Gas Com* 

PANY. 


lloi .ROYi), J.—This is not like the case of a canal, 
where there is a beneficial use of the land by means of the 
water. The land in such case is rated as so much land 
covered with water. Here, it is professed to rate the trunks 
and other apparatus, but it is in reality a rate upon the gas 
itself, which is not a natural produce, but is manufactured 
at the cxpence of human labour and capital. In this re¬ 
spect the case is distinguishable from those cases which 
have been cited. I think the profits arising from the sale 
of gas arc not rateable, and that this rate must be confined 
to the buildings, pipes, trunks, and apparatus. 

Best, J.—I have no difficulty in saying that this rate 
cannot be supported in the manner, and under the circum- 
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stances in which it is made. It it appears to me, that gas, 
'as an artificial produce, cannot be made tiie subject of a 
rate, in respect of the occupation of land, and that it would 
be gross injustice to make this manufactory rateable on that 
principle. The question is not, whether these trunks, pipes, 
and other apparatus, are rateable property, but whether the 
profits arising from the manufacture of gas are rateable. 
The case expressly finds that stock in trade and the profits 
of the manufactories in the parish of Birmingham are not 
rated in any case to the relief of the ^oor. Now tliis is 
obviously a rate upon the profits of a manufactory, and 
therefore, upon the principle that other manufactories are 
not rateable, they ought not to be rated. Profits on a 
rent cannot be rated, nor are any uncertain profits rateable, 
oil account of the difficulty of establishing an equal rate. 
The profit, in this instance, is produced at an enormous 
expence, and at considemble hazard of capital, and has not 
a permanent annual value. Here there must be an union 
of capital and constant employed labour, in order to pro¬ 
duce a profit. lu this respect the case is dis'tiiiguishablc 
from a canal, where, when once the wharfs and locks arc 
established, they remain pcrmnnently, ard produce a per¬ 
manent profit, but not so of a gas manufactory, where 
there must be an application of human labour, and a con¬ 
sumption of coal, day by day, in order to produce the article 
for sale. For llicsc reasons J am of opinion, that this rate 
ought to be amended in the manner suggested. 


Hate ordered to be amended, by striking 
out 800/., and inserting 200/., and 
by striking out 20/., and inserting 

5/. • 
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B 


>V an order of two Justices, Mari/t the widow of JVil- Renting a 

Ham Barks, with their three children, were removed from p’^rt of it 

the parish of North Colliiigham, in the county of Notting- “/holding^ 

ham, to the parish of Fulbeck, in the county of Lincoln, separate and 
* . ’ . distinct dwell. 

On appeal llie Sessions quashed the order, subject to the ing-house 

opinion of the Court, on the following case :— tiitc' 59 *Geo*/!i. 

The pauper’s husband, being legally settled in Fulbeck, 

came to reside at North CuUmgham in the year 181 ( 2 , where ment. 

he took and hired a house (being a separate and distinct ^,thin the ’ 

dwelling-house) with a garden for a year, and from year to 

vear, at the ainuiut rent of G/. Gs,; and he continued to hold may consist of 

' II j 1 house and laud 

and occu|>y such house and garden, and actually paid the taken at dif- 
aforesaid yearly riMit for the same, from the year 1812 up ,/ifl'eri,it 
to his death, which happened in December, 1821; but persons, pro- 
during the last four years of bis holding the said house, he wliole annual 
let to a lodger at 30s. a year, one of the rooms thereof, to' ^oL^'and 
which room was on the ground floor, and communicated 
with a yard appurtenant to the house, by an outer door, and same parish, 
with the ailjoiniiig rooms of the house, by an inner door, 
of wliicb doors the lodger kept the keys, as there was 
another outer door to the house. No alteration w'as c\er 


made in the house or doors during any part of the period, 
for which IVilitam Bark was tenant thereof. The room 


W'as let unfurnished, and the lodger occupied nothing but 
the room, and H illiam Burk was assessed and rated for the 
entire house to the poor, the highways, and king’s taxes, 
and paid such assessments during the whole of his tenancy. 
In the year 1819 the pauper bona fide hired a piece of 
garden ground, in the parish of North ColUngham, for the 
year, at the rent of 31. I.)X., which ground be actually oc- 

3 B 


VOL. II. 
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ctipied for a year, and paid the said rent, and he continued 
in the occupation thereof up to the time of his death. T.he 
question for the opinion of the Court is, whether the pau¬ 
per’s husband gained a setdement under the stat. 59 Geo. 3. 
c. 50, which received the royal assent on the QdJul^, 1819» 
it being admitted that the garden ground mentioned in the 
case was hired after the passing of that act. 


Nolan and Clinton, in support of the order of Sessions, 
contended, that a settlement was gained by the pauper in 
North Collingham, and consequently that the order of Ses¬ 
sions, quashing the order of removal, must be aflirmed. 
Two questions arise in this case upon the construction of 
the 59 Geo. 3. c. 50; first, whether a person who has taken 
a house, being an entire and distinct dwelling-house, can be 
prevented from gaining a settlement, by letting off a part 
of it to a lodger; and, second, whether the whole of the 
tenement, which is to confer a settlement, must, under this 
statute, be taken at one and the same time. As to the first 
point it is quite clear, that before the passing of this act, 
taking a tenement of the yeariy value of 10/. would gain a 
settlement, though a part of it was underlet. Rex v. 
Llandverras {a)f and Rex v, Newnham^b). There is no 
doubt, therefore, that letting part of the tenement to a 
lodger would make no difference before the 59 Geo. 3. The 
question then is, whether that act makes any difference in 
the old rule of settlement law upon this point. Now there 
is nothing in this statute which would render the circum¬ 
stance of under-lcttinjr destructive of the settlement. All 
that the statute requires is, that there should be a bona fide 
hiring and occupation of the house during the whole year. 
It is by no means necessary that the occupation of every 
part of the house should be exclusive. It is only requisite 
that the pauper should continue the tenant, and reside for 
tw'elve months. The object of the legislature in passing 

(a) Burr. Sett. Cases, 571. S. C. Sir W, Bl. Rep. 605. 

\^b) Id. 756. 
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!liis act wa«, not to prevent the person who lets lodgings 
from gaining a settlement, but to prevent a mere lodger 
from gaining a settlement. In this very case the person 
who took the room might, by the old law, have gained a 
settlement, if he had paid four shillings a week, but it was NonTii 

’ _ ° ' COLMNCllAM. 

to prevent the gaining of settlements by such means that 
the legislature passed this act; to remedy the evil arising 
from constructive settlements, and to establish one plain 
and intelligible rule, namely, that no settlement should be 
gained by renting a tenement but by the person who really 
and bon4 fide, in the first instance, became the ostensible 
tenant of a house of 10/. per annum, and continued to re¬ 
side during the whole year. Now every circumstance stated 
in this case, brings it distinctly within the statute. The 
Sessions have found that the husband of the pauper took 
and hired a house, being a separate and distinct dwelling- 
house, and continued to hold and occupy such house during 
a jveriod of nine years. Tlie terms of the act therefoie 
have been literally fulfilled in every particular. ^I'he pauper 
continued an ostensible substantial tenant, and so fur as the 
uiiderlelting goes, that circumstance is peifcctly immaterial, 
it being sufficient that the pauper took the house and cou- 
timied the responsible tenant during twelve months. Then, 
secondly, the question is, whether in order to gain a settle¬ 
ment, there must be one entire taking from one person at 
one single rent, or whether a settlement may be gained by 
taking at two several hirings, a house of one person, and 
land of another. Now there is nothing in the statute which 
shews it to have been the iutciitioii r>f the legislature to 
alter the mode and manner of taking the tenement, accoid-. 
ing to the old law of s«ttlement. The statute does not 
require that the tenement shall be entire. It speaks merely 
of “ tenement,” in the singular number, and therefore the 
law remains as it was previously to the passing of the act. 

It is clear, from a variety of cases, that before this statute, 
lauds and houses taken, at different times, might be coufded 

3 n 2 
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* 

tdgether, so as to form one tenement. The ly & J4 Car. 
and the f) & 10 IVrn. 3. c. !2. both use the word “ teneiiient,” 
in the singular uumbtTj and jet it has been held, over and 
over again, upon the construclioii of this word, as used m 
these statutes, that distinct tenements, when of sufticieiit 
conjunct value, whether situated in the same, or in difterent 
parishes, or taken at difl'erent times, and of difterent land¬ 
lords, or held by distinct titles, are snlflcient to confer a 
settlement, yorth Sibletf v. JVoolton under Edge (a), Rex 
V. Sandicich (/>). and Rex v. Xetenham (c). * The Sessions, 
in the construction of this act, have followed these deci¬ 
sions, v^hich fully warrant their detennination. 


Scailett and IJulguj/, contra. Tlie .39 Geo. .y. is a re¬ 
medial statute, and is to be construed most liberally in order 
to effect the object of the legislatuie, uhich cltaily was to 
put an end to constructive settlements by renting a teiie* 
merit. 'I’liis is manifest from the language of the preamble, 
which recites, “ that VNheicas many disputes and contro¬ 
versies liave aiisen i(spelling the settling of poor people in 
parislies in V.ngland, hy tlic renting of tenements,'’ and then 
proceeds to enact, “ lliat no settlement shall be gained by 
renting a tenement, unless such tenement shall consist of a 
house or building, bi iiig a separate and distinct dwelling- 
house or building, bona fide liired, at and for tlu^ sum of 
10/. a-year, at tlic least, for tlie term of one whole year, 
nor unless such bouse or building shall be hehl and occupied, 
and the nmt tor the same actually paid, for the term of one 
whole year, at the least, by the person hiring tlie same.” 
To gain a settlement, therefore, it must be shewn, tirst, that 
•the paity had actually dwelt in, usi^d, and exclusively oc¬ 
cupied the house during the whole year; and, second, that 
lie actually held a tenement at one entire rent, and one 
entire taking, of 10/. a-year. JNow, neither of these re¬ 
quisites is established in the present case. In the first 
, (a) Folpy P. L. 79. (6) Burr. S. C. 4*1. (r) Id. 176. 
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place, there is no actual chvelling, use, and occupation 
an entije house, which is necessary according to the language 
of the statute. The house in question is not one entire te¬ 
nement, for the pauper lets a part of it off to a lodger. He 
is therefore not the exclusive occupier of a house or build¬ 
ing. Jt is quite clear, that when the under-letting took 
place, the pauper had no right to enter that part of the pre¬ 
mises which he had so let off’, and if he had thought proper 
.so to do, he might be treated as a trespasser. The case 
expressly finds? tliat there were two outer doors to the 
house, one of which belonged to the room demised to the 
hwlgcr, who kept tlic key of that door. In every sense of 
the word, tliis was a distinct tenement, and the holding and 
occupation by the pauper’s husband were not entire. If, in¬ 
deed, the key of the door of communication to the lodger’s 
apartment, had been kept by the pauper’s husband, this argu- 
meul wt)uld fail, but the key being under the entire control 
and pow cr of the sub-tenant, it is the same thing as if the 
apartment had been separated by a wall. Then, secondly, 
here is not one entire taking of a tenement of 10/. a-year. 
and on this ground the setllomcnt cannot be supported. 
'J’he house and the garden ground, although situate in the 
same parish, tue held of rliffereut landlords, and cannot he 
coupled together, and considered as one tenement, within 
the meaning of the statute, whicli requires one entire hiring 
of a house or laud, or of both, at one entire rent of 10/. 
at the least. I’hesc are separate tenements, neither of 
whicli is of the requisite value, and consequently no settle¬ 
ment is gained. It w ould be contravening the policy of this 
statute to hold, that the land might be coupled with the 
Iwuse, so as t<» constitute one entire tenement, and would 
again open the door to those constructive settlements, wliirh 
It was the anxious object of the legislature to prevent. 


1823 . 


The King 


r. 


The 

Inhabitants 
of NollTH 
COLLINGHAM, 




AnnoTT, C. J. —This question arises upon the construc¬ 
tion of an act of parliament, which, 1 think, was certainly 
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1823. passed for the purpose of restraining constructive settlo- 
wents ; but it is a general rule of construction, that acts of 
t. parliament, which are made upon tlie same subject-matter. 

Inhabitants same construction and effect, if they contain 

of North sinfilar words and expressions to those used in the previous 
COLUNOHAM. - . * T . , , : 

statutes. It IS clear, that before the passing of this act, a 

tenement of lO/. a-ycar, might consist of several different 
parcels, taken at different times, and at different rents. The 
first question is, ivlietlicr, under this act, the tenement 
must he all taken at one and the same time, and at one 
and the same rent. The statute declares, that no settle¬ 
ment shall be gained by renting a tenement, " unless 
such tenement shall consist of a house or building, being a 
separate and distinct dwelling-house or building, or oj landf 
or aj both, boiiii fide hired by such person, at and for the 
stun of 10/. a-year at the least, for the term of one whole 


year, nor unless such house or building shall be held, and 
such land occupied, by the person hiring the same.” Thus 
far, this act restrains the former statutes as to value j but 
though there must be a hiring, still it docs not say, that 
it must be one and the same hiring, nor docs it say that 
the tenement shall be one distinct and separate matter. 
Therefore, 1 think, we are bound to construe this, like 
former acts relating to settlements, and to hold that 


the tenement may consist of house and land, taken at dif- 
fcjeiit times, and of different persons, provided the whole 
annual rent amounts to 10/. and is bona fide paid. Then 
the question is, whether there was a holding of the house, 
and an occupation of the land, by the pauper’s husband for 
one whole year. 1 he word “ held," used in the statute, is 
applied to the dwelling-house, and if that be construed fairly, 
it seems to me, from the finding of this case, that the pau¬ 
per’s husband held the whole of this tenement. The dif¬ 
ference of expression « held," as applied to the house, may 
have been intended by the JegisJature to meet the case of 
lodgers, properly s6 called, and to prevent the question 
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arising, whether a person could be said to occupy a whole 
house, provided he let the whole or part of it in lodgings. 
The remaining point then is, whether this person held 
the whole of this house. It is contended that he did not, 
because the person, here called a lodger, occupied a part of 
the house separate and distinct from the rest, so as to con¬ 
vey a doubt whether it w'as the dwelling-house of the pau¬ 
per’s husband. If that proposition had been established, no 
settlement would have been gained. But, looking to the 
facts of the caas, I think the proposition is not sustained. 
The facts stated are, that the person called a lodger, took 
a room on the ground-floor, communicating with a yard ap¬ 
purtenant to the house, by an outer door, and with the 
adjoining rooms of the house, by an inner door, of which 
doors the lodger kept the keys, as there was another outer 
door to the house.” It is insisted, that by putting the key 
of the door of communication into the hands of the person 
called the lodger, it is the same as if a wall had been erected, 
so as completely to separate the apartment from the rest of 
tl»c house. If the case bad found that the key had boen 
put into the hands of the lodger to prevent any communica¬ 
tion between onc^iipart of the house and the other, there 
might have been more weight in the argument; but it is left 
uncertain whether the key was put into the hands of the 
lodger to enable him to enter by the outer or the inner door, 
and therefore there docs not ap[>ear to have been a complete 
separation of the room from the rest of the house. That 
fact being left in a state of uncertainty, and it not being 
stated tliat the object of delivering the key was to prevent 
communication, we must rather infer that the object was to 
allow the lodger to go from one part of the house to the 
other, at his pleasure. Tt seems to me, therefore, that the 
occupation of this room is not made out to be separate and 
distinct, but that the pauper’s husband must be said to be 
the holder of the house in like manner, as if the lodger 
had not rented this particular room. That point being at 
least left doubtful, I think we are at liberty to consider the 
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The King 


r. 


The 

Inhabitants 
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pauper’s husband as the person holding the whole, though 
the lodger occupied one of the rooms. For these reasons 
1 think the order of Sessions must be confirmed. 

Bayley, J.—I am of the same opinion. I think the 
second point is more a question of fact than of law. The 
Sessions might have decided whether the house was oc¬ 
cupied as “ a separate and distinct tenement, dwelling- 
house, or building.” At the time when the paupei’s husband 
origiTjally look the house, there is no quesljpn that it was 
** a separate and distinct dwelling-house or building,” and 
J do nut see any thing to authorise us in saying that it ceased 
to be a separate dwelling-house when one of the apartments 
w'us let to a lodger, because the husband of the pauper still 
continued to be the holder of a distinct dwelling. 1 do not 
inquire into the other parts of the case with much minute¬ 
ness, because I think we are bound to construe this act in 
the same way as other acts of parlianient upon the same 
subject-matter, and to act upon ilie dcciaions which ha\e 
been referred to in support of the order of Sessions. 


il oLiiOY o, J.—I think we must constipc the word tene¬ 
ment,” as it has been construed in former acts of parliament, 
with reference to which this act is made. The act begins 
by reciting, that “ whereas many disputes and conlro\ersies 
have arisen respecting the settling of poor people in parishes 
in England, by tlie renting of tenements.” 'I'lie legislature 
only meant to alter the law in those things which are made 
requisite by this act of parliament to be done to gain a set¬ 
tlement, but it leaves the law in other respects as it was 
before, as to what should be considered a tenement. We 
are bound to say, therefore, that the tenement may be made 
up of house and land, though taken separately, and at dif- 
feieut rents. Tpon the second point, it appears to me, ac¬ 
cording to the facts slated in the case, that although one 
room of the house was let off, yet tlie whole must be 
considered as one dwelling-house, held by the paupci’s bus- 
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band. He is clearly the responsible holder of the house ; 1823. 

he pays the rates and taxes which arc imposed on other 

houses, and he is, in the strict sense of the word, a house- 

holder. ^ 

INIIAUITANTS 

of North 

Best, J.— We arc to construe this act according to the ^®*'^‘*'^“‘*^*** 
rules by which other statutes upon the same subject have 
been construed. The first point urged for our considera¬ 
tion is, whether this is to be treated as one dwelling. I am 
of opinion that ii\'e must consider it as one dwelling, in the 
occupation of the pauper. If it were not, no person in the 
city of JjuridoUf who should let off a single room of his house, 
could gain a settlement, although he paid a rent of ten times 
10/. a-year. It is w'ell known to be a common practice in 
this city, and many other places, for persons to take large 
houses, occupy only a small part themselves, and let off 
the remainder to lodgers, from whom they derive the means 
not only of paying the whole of their rent, but even of 
gaining a livelihood ; and yet, according to the construction 
now contended for, those jiersons would not gain a settle¬ 
ment iu the parish in which their houses were situated. 

That is a [)ropositi»u, however, which cannot be maintain¬ 
ed. But it is suppo^eii that there was a separation of the 
room from the house, so as to negati\e tiie idea of an c.\clu- 
bive occupation. 'J'hcre is no separation which can have 
that effect. It is all one tenement, and it is impossible to 
say that it is not the dwelling-house of the pauper’s hus¬ 
band. The case finds, that there is an internal communica¬ 
tion between the lodger’s room and the rest of the house, 
and therefore it must be considered as part of the same 
bouse. The pauper’s husband is the person whom the* 
law considers as the tenant for all purposes of occupation 
and rateability. He is the holder of one entire tenement, 
and in addition thereto occupies land, the rent of vvhich^ 
added to that ul the house, is suflicicnt to gain a scttlciuont. 

Order coiifiruicd. 
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Tlie King i?. The Tkent and Mersey Canal 

Company. 


A canal com* The defendants having been rated to the relief of the 

abiie to*the*re- Poor of the township of Findem, in the county of Derby, 

Lefof Uie pwr, ||jg Sessions on appeal confirmed the rate, subject to the 
in each and _ ^ » J 

every parish opinion of this Court, on the following case;— 
through which rm n • i ^ ^ y-, 

their canaJ 1 no appellants were incorporated by an act of o Geo. H. 

cnpSsof land name of “ The Company of Proprietors of the 

water*^** Navigation from the Trent to the Mersey/* and empowered 
to purchase lands to them and their successors and assigns, 
for the purpose of making a navigable cut or canal from 
the river Trent to the river Mersey. And it is by that act 
enacted, ** That it shall be lawful for the said company to 
demand and take for tlieir own proper use aud behoof, for 
tonnage and wharfage for all goods and commodities what¬ 
soever, which shall be conveyed upon the said canal, such 
rates and duties as the said company shall think fit, not 
exceeding the sum of one penny halfpenny per mile for 
every ton of such goods and commodities which shall be 
conveyed upon the said canal, which raid rates and duties 
shall be paid to such person or persons at such place or 
places near to the said cut or canal, in such manner and 
under such regulations as the said canal company shall direct 
or appoint.” And it is further enacted, *'That all persons 
whatever shall have free liberty to navigate with boats upon 
the said canal, under certain regulations, upon payment of 
*stich rates and duties as shall be demanded by the said com- 
pany, not exceeding the rate thereinbefore mentioned.” A 
part of the said canal being in length about one mile and 
.fifty-two yards, comprising the quantity of land for which 
the defendants w<vc rated, passes through the said township 
of Findern. Tje company have no lands, houses, ware- 
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houses, wharfs, or other property in the said township, ex¬ 
cept the canal and towing path. No tolls, rates, or duties, 
are received in the said township, nor do any tolls, rates, 
or duties become payable there, the company not having 
so directed or appointed, but the company receive annually 
a much larger sum than that, in respect of which they 
arfr assessed, for tolls for the passage over that part of their 
canal which lies in the township of Findern^ The canal 
company derive very considerable annual profits from the 
canal. By an assessment made on the day of October, 
1818 , for the relief of the poor of the said township of 
Findern, and duly published, the defendants were rated in 
the following manner:— 


Proprietors. 

Grand Trmik 
Canal. 


Occupiers. Names of Pieces. Quantity. 


Company. 


Canal and 
Towing-paths. 


7 a. 963 dec. 


Assessments. 

4s. 


Against this assessment the defendants appealed, upon the 
ground that they were not the occupiers of, nor have any 
rateable property in the township of Findern. The Court 
of Quarter Sessions confirmed the rate, subject to the opi¬ 
nion of this Court, upon the above case. 


Denman, on a former day, in support of the order of 
Sessions, was stopped by the Court, and 


Scarlett and Reader being then asked whether they could 
distinguish this case from those cases which had decided this 
principle, namely, that a canal is rateable to the relief of 
the poor in each and every parish or township through which 
it passes, according to the value of the land covered with 
water; and, having expressed confidence that they should 
be able to distinguish this from those authorities, and shew 
that at least this canal was not rateable in the township 
of Findern, they were desired to look into the cases, and 
if, upon consideration, they thought they could point out 
any sound distinction, they might mention the case again. 


1823 . 

The Kiitg 
e. 

The Trvnt 
and 

Mersey 
Canal Com- 

PAMT. 
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1823. 


The King 


r. 


The Trent 
and 

Mersey 
Canal Com- 

PANY. 


And now, on tins daj, they confessed their inability to dis- 
*tinguisii this case, in principle, from Jiej: v. MilLoti («). The 
company in the present case were certainly rated only as the 
occupiers of so many acres of land covered with water, and 
therefore they w'ere not so much interested in resisting a rate 
founded upon that principle, but conceiving that this was 
only the connnencemeul of a design to establish, first, Aliat 
a canal company were rateable as occupiers of lands in the 
parish through which their canal passed, and then that they 
weie rateable in the same parish in respect of their tolls 
also, thongli none were received there, they felt themselves 
called upon to oppose such an attempt. Understanding 
now, however, that the Court decided no more than that 
the company were rateable merely as occupiers of lands in 
the township of Fiudejn ; and that the Court did not recog¬ 
nize the principle to have been carried farther by Rex \ • 
]\Iilton, no further argument would be ofrerc<l against the 
piesent rale. It was to be observed, however, as something 
remarkable, that ibis was the fu st time since canals had been 
established in this country, that any attempt had been made 
to rate them as so much land covered with water. 


Per Curiam. —Is not that the only correct mode of 
rating them, according to the language of the statute of 
43 Kliz. c. 2, which iin[)ose.s the rale upon every occupier 
of land r” Unless they are rated in this form, they cannot be 
rated at all. The cases which have been decided, establish 
this principle, namely, that the occupier of lands in every 
parish, is liable to be rated in respect of the land which he 
occupies in each, and if a canal passes through several 
^ parishes, the undertakers are rateable in each and every 
parish through which the canal passes, according to the 
quantity of land occupied. The Trent and Mersey Canal 
Company occupy tlic land which the water covers iu the 


(«) 3 B. A A. lir. 
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township of Fuidern, and are rateable in respect of such 
occupation. 

Order of Sessions confirmed (a). 

(a) Soc Rex V. The Aire and Colder Navigation, 2 T. R. 660. Rexv. 
The Corporation of Bath, M East, 609. Rex v. The Colder and HebbU Na~ 
rigatioH, 1 il. & A. 263. Rex v. Cardington, Cowp. 5Bl, Rex v. The 
iirand Junction Canal, 1 B. & A. 209. Rex v. The Leeds and Liverpool 
Canal, b East, .325. Rex v. Macdonald, 12 East, 324. Rex v. The Mayor 
of London, 4 T. K. 21. Rex v. MtUon, 3 B. <S: A. 112. Rex v. The New 
Rircr Couipamj, 1 M.&S. ,j03. Rex v. Nicholson, I'i Last, j 30. Rexv, 
Page, 4 T. K. 513. Rex v. The Rochdale Heater R'orks Company, 1 M. Sc S. 
634. Rex V. Hi'ulcoa^es, 12 Ea-st, .330 ; and Rex v. The Staffordshire and 
W orcester Canal, OT. K. 340. 


1823 . 

Doe 

». 

The Trent 
and 

Mersey 
Canal Com¬ 
pany. 


The Eaul of Bristol v. Wilsmore, and Pace the 

younger. 


Thursday, 
April 24. 


O/ASE by the plaintiff, as chief steward of the liberty of 
Bun/ St. Edmunds, in the county of Sujjhlk, against the 
defendants, for the eloigiienient and re.scue of sixty sheep 


If A., under 
pretence of a 
purchase, ob- 
tains posses¬ 
sion of B.’s 


from and out of the plaintiff's possession, which had been goods, with a 
, j 1 • , , 1 • • pre-conceivt'd 

seized and levied under the warrant of the plaintm, by virtue design not to 

of the sheriff’s mandate to him directed, upon a writ of fieri ^absconds’ 

facias, issued at the suit of Elizabeth Carver against the ^'oid suit 

^ _ lor the value, 

goods and chattels of IVilliam Miller, at Mat/land, within and the sheriff 
. • • • scizps siicli 

the liberty and jurisdiction of the plaintiff. Plea, Not goods in exe- 

Ouilty, and issue thereon. At the trial before C.J., 

at the adjourned Middlesex Sittings, after Trinitu Term delivery to 

® ^ _ A., \i seems 

1822 , the facts appeared to be these :—'Hie writ in question that B. may 
■ 1 1 rr- .-1 1 • Ian fully res- 

was executed by the proper officers of the plaintiff upon* cue them out 

the premises of Miller, on the 18 th Mm/, 1821 , who, "[• {[Je 

amongst other propertv, took posse.ssion of sixty sheep, which even by stra- 
. tageni, but 

were secured in one of Millers pastures, where they re* tJic validity of 
maitted in safety during tliat day and the next. In the course by^^^”is 
of the ensuing night, the sheep, by some niean.s, (alleged 
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1829 . to have been by the contrivance and stratagem of the de» 
fendants) got into an adjoining corn field belonging to the 
Bristol defendant WiUmore, by whom they were sent to the pound, 
WiLBMoRK afterwards delivered to the defendant Pnge, a cattle 

jobber, who claimed them as his property, and refused to 
deliver them to the plaintiff upon demand. Both de¬ 
fendants knew that the sheep had been taken in execution* 
It appeared that the sheep had been sold to Miller by a 
servant of the defendant Page for account of the latter, on 
the da}' preceding the execution. Page 4iad directed his 
servant to sell them for ready money only^ but they were 
in fact paid by a draft upon Miller^a bankers at Colchester^ 
ill Essex, which w-as retained by Page till the 18th, when it 
was presented and dishonored. It was alleged, that in con¬ 
sequence of this. Page resorted to the contrivance above men¬ 
tioned, in order to regain possession of tlie sheep, and with 
the assistance of Wilsmore effected liis object in the maimer 
suggested. Upon these facts an objection was taken on the 
part of the defendants, that in point of law no property in 
the sheep had passed to Miller, the supposed sale being 
founded in fraud, and consequently they had been wrongfully 
seized by the plaintiff, and might be lawfully re-taken wherever 
found. To this it was answered, that even if the objection 
were good, it was not competent to the defendants to raise 
it, they being at all events wrongdoers in re-taking the sheep 
by stratagem and collusion. The learned Judge however 
was of opinion, that the property in the sheep had passed 
to Miller, and that even if it had not, the defendants were 
not entitled to the benefit of the objection; and the Jury, 
under his direction, in point of law, found a verdict for the 
plaintiff for the full amount of the value of the sheep. 

Marryat, in Michaelmas Term last, obtained a rule to 
shew cause why the verdict should not be set aside, and a 
new trial had, or why the judgment should not be arrested, 
upon the ground, first, that the learned Judge had er- 
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roneously decided as a question of law, that which should 
have been left to the Jury as a question of fact, namely, 
whether the sale to Miller was a bond fide sale or no; and, 
second, that he was mistaken in holding that that objection 
was not available on the pait of the defendants. * 

Scarlett and Chitty now shewed cause against the rule. 
There are two objections raised in this case. First, that it 
sliould have been left to the Jury to say whether any pro¬ 
perty passed to Miller by the sale and deliveiy of the sheep 
to him by Page ; and, second, that the learned Judge mis¬ 
directed the Jury in telling them that it was not com¬ 
petent to the defendants, being themselves wrongdoers, to 
take advantage of any informality or fraud in the saAe. 
With respect to the first point, it is not denied that the sheep 
had been in the possession of Miller for two days, when 
tliey were seized under the execution, and therefore their 
removal on the following night was fraudulent and illegal, as 
a removid out of the custody of the law. [^Bayley, J. If 
they were tlie property of Miller^ it was so ; but had he any 
property in them P] That is immaterial as respects the 
wrongful removal; they were taken out of tlie sheriff’s 
custody, and whether they were the property of Miller or 
not, the possession of the shcrifif w'as the custody of tlte 
law, and no person had a right to retake them. [Iloy/ey, J. 
Tliut doctrine is not true to the extent claimed for it. Surely 
if the sheriff takes the goods of ji. under a w'rit directed 
against B., may legally retake them wherever he can find 
them.] Not if they are in the custody of the law. l^ien 
the important question arises, had the property in the sheep 
passed to Miller P Now, that is a question of law, and not 
of fact for the J ury. The transaction was the simple and 
ordinary one of goods sold and delivered ; there was a bon^ 
fide sale, and an actual and complete delivery; and that WM 
by law sufficient to pass the property. [Bayley, J. Was it 
a bon& fide sale ? They are sold by a mere servant, who 
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The Earl of 
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J^erhaps exceeded l)is autliority; for his instructions were to 
sell for ready money only.] If this transaction, and the in¬ 
terval tliat had elapsed before the execution, did not pass 
the property to the vendee, wliat dealings, and what interval 
are suflicient for that purpose ? Where is the line to he 
drawn ? The mode of payment could not affect the transac¬ 
tion ; payment by a check is a ready money payment, and 
was accepted as such in this case. Suppose Miller had 
immediately resold the sheep to a third [jerson, would they 
have been scizable in the hands of the ihifd person ? And 
if not, which cannot be contended, why should they be 
seizable in Millers hands ? A sale in market overt, it is 
not disputed, would have passed the property, and in what 
respect does this transaction differ from a sale in market 
overt ? If this sale be not binding upon the property, the 
great majority of all sales might be rendered inoperative, 
for nineteen out of twenty are conducted precisely in the 
same manner as the present. [^Bayleif, J. A man authorises 
his servant to sell property for him for renilif money nnli/, 
the servant sells for a cheek, which turns out to be woith 
nothing; does that act of the servant bind the master ?] Cer¬ 
tainly it does. The act of the servant is, in all such cases the 
act of the master; the general authority to sell over-rides the 
stipulation as to the mode of payment, and makes the con¬ 
tract valid, whether the money is paid or not. But this 
case goes further, for here the master accepts the checks us 
a payment, and keeps it an entire day, and that is a com¬ 
plete ratification, and acceptance of the contract itself. 
The principles which govern the law' of stoppage in transitu 
apply by analogy to the present case. 7'here the change 
of property is complete, and the right of stoppage is l>arred, 
so soon as a delivery has taken place; and so here, where 
the goods are delivered, the property in them is passed, and 
Jthe right to annul the contract is gone. In this case, there¬ 
fore, the sheep w'cre the property of Miller ; they were seized 
by the sheriff as such ; they then became placed in the cus- 
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tody of the law, and from thence not even the owner hiiij- 
self, much less the person who has devested himself of the 
ownership by a sale and delivery, can legally remove them. 
Tint, secondly, if this objection w’ere tenable in itself, it is 
not competent to the defendants on this record to take ad¬ 
vantage of it, because the alleged fraud is not such as would 
render Miller amenable in a criminal prosecution, supposing 
he had sold the sheep to a third person. Both these points, 
therclore, were properly decided by the learned Judge m ho 
trieil tlie cause,«and there is no ground for disturbing the 
verdict \\hicli the Jury have, under his direction, found. 




The E\ki. of 

liKISTOI. 


r. 

WlI.&MORli. 


Marrjjut, (with whom was IValford) in snppoit of th^ 
rule. The contract was attended with fraud on the j)art of 
the purchaser, and by error on the part of Image’s servant, 
m1u>, ihrougli ignorance, exceeded tlie authority with which 
he had been vested. It is therefore no contract at all to 
bind the principal, or to puss the property, and it should 
at least have been left to the Jury to say whether it was such 
a sale as the owner of the sheep had authorised his servant 
to make. It has, however, been decided, that where the 
buyer practises a baud upon the seller, no property passes 
Irom the one to the otiier, even by the delivery of the goods ; 
\ol)le \. Adams {a)f and Read v. iJutc/tiNsott{l))j ami there- 
lorc no property passetl in this case; because the act (>f 
payment by a chock, which jU/V/er knew to be of no value, 

\\ as a gross and decided fraud on his part, and violated the 
contract in toto. 'J’heii, secondly, this is a gotxl objection 
on the part of the present defendants. It was suggested at 
the trial that it was not competent for the dcfeiulants to ralM^ 
it, bceaiiso if Miller had resold the goods, he would ikU* 
have been indictable either for a larceny, or for a fraud; and 
the case of y^c.c V. (<•) was cited. But that argument 
does not go tlie v\hole length required to support it. It^ 
may indeed be admitted, that he would not have been in- 

(J>) 3 Cainpl). 3 j 2. (<?) 6 T. R. St>j. 

5 C 


(a) 5 Taunt. .‘j9. 

VOL. II. 



760 


CASES IN THE KINC'S BENCH, 

1823. Actable for a larceny ; and Rex v. Lara also decides, that he 
would not have been indictable for a fraud at common law, 
because no false token was used. But he clearly would 
, have been indictable under the statute 30 Geo. 2. c. 24, for 

WlLSMORE. .. . . . , , I 

obtaining the goods hy false pretences, for that statute makes 
no mention of a false token, the pretence is sufficient, and 
this w'as expressly decided in Rex v. Jackson (a). Hhe 
Court stopped him. 

Abbott, C. J.—Upon further consideration, 1 think, 
and all my learned Brothers are of the same opinion, that 
if Miller obtained possession of these sheep with a prc-cou- 
ceived design not to pay for them, and to abscond, in order 
to prevent his being sued for the value, he obtained them by 
such a fraud as would prevent the property passing legally, 
according to tlie cases of Noble v. Adams, and Read v. 
11 utchinson, which have been cited. It must be a question 
of fact for the consideration of the Jury, whether that was 
so or not, and 1 now think, in concurrence with niy learned 
Brothers, that J ought to have left it to the Jury. As to 
the other point, what occurred to me at the trial was, that 
inasmuch as the defendant Page had repossessed himself of 
the sheep by a trick, it w as not competent for him to say, 
that the property had not jiasSsed to Miller. My learned 
Brothers think, and 7 am disposed to concur w ith them, 
that 1 took an incorrect view of the subject, because, re¬ 
ferring to the principle of this action, it could not be main¬ 
tained by the sheritf, unless the goods seized by him were 
the property of the person against whom the execution 
issued. If these sheep were not the property of Miller, the 
• plaintid ougitt to have been nonsuited. The proper inode 

therefore of deciding that question, is to grant a new trial. 

• 

Rule absolute. 


(«) " CampI). ‘MO. 
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The King v.' Richard Bower. 


Thnmlayf 
April i!l. 


NFORMATION in the nature of quo warranto against A rhaiior of 
the defendant for exercising tlie office of mayor of the bo- cmpo^Terrir' 
rough and toM n of Weymouth and Melcomhe Regis, in the 
county of Dorset, from the 22d September, 3 821, until the tin: time hiirp:, 

...... , • r ■ -1 II ”*■ greater 

time of exliibiluig the information, without any legal w’ar- partoftlicm, 
rant, &c. To this information the defendant pleaded, that *”anirfonr^of 
Ceo. ,‘J. by charter, dated 25th Mat/, in the forty-fourth year bmscsscs 

: " or inhabitants, 

of his leign, granted, that the mayor, aldermen, baiiiifs, “out of which 

burgesses, and commonalty of the said borough and town, nanied”aml*^^ 

and .all the burgesses and inhabitants thereof, by whatever chosen, the 
® mayor, alder* 

names theretofore known or incorporated, should be one men, baiiifts, 

body corporate and politic, &c.; that there should be a gesses,^ Lid”* 

mayor, divers aldermen, two bailiffs, and twenty-four prin- 

cipal burgesses, who should be assistant unto the inavor, iidi;d)itanu-! fur 

, . . . ' the time I'Cing 

aldermen, and bailiffs for the time being, in all matters (they being 

whatsoever concerning the borough and town; that he then pt^posc Umro, 

constituted Samuel ff esteru, Esq., to be the first mayor, 

uiitil the feast of St. Matthezo the jipostle, then next ensu- gated ;ind as- 

iug, and from thenceforth until another should in due time tlur), or the 

be chosen into the office ; and clovdl ]>ersoiis to be the lirsl 

aldermen, who w'cre to continue for life, unless amoved coupir. ' 

fCaied and as- 

for reasonable cause by the mayor, aldermen, bailiffs, and semhied, might 

principal burgesses for the time being ; and two other per- aiui^^aiuboVitv 

sons named to be tlie first bailiffs ; and twenty-four other 

persons named to be the principal bui gcsses, to continue voices of them 

for, life, unless amoved for reasonable cause by the said together, to 

mayor, alderineii, bailiff',* and principal burgesses for the to 

time being, or the greater bart of them: that the king fur- [*«' »»:iyor.” 

® ® Held, that the 

election of p. 

mayor by a majority of the whole elective body taken collertivcly wJS invalid, it ap¬ 
pearing that there was not a majority of tlie deiinitc body of principal burgesses pre¬ 
sent at the time of the election. 

3 t; 2 
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ll^er granted unto llie inavor and aldcnneii of the said bo¬ 
rough and town for the time being, or the greater part of 
them, full pov^er and authority to choose and name on the 
feast ilay of St. Mntthczc the Apo&th in every year, in the 
(.iuddliall of the borough and town aforesaid, or in soim* 
other convenient place, within the borough and town afore¬ 
said, being congregated and assembled together, four of the 
burgesses or inhabitants of the borough and town, whether 
the same, or any of them were, or had been aldermen, bai¬ 
liffs, or principal burgesses, or not, out of which four so to 
be named and chosen, the mayor, aldermen, bailiffs, prin ¬ 
cipal burgesses, and other burgesses and iirliabitants of tin* 
borough and town, for the time being, (they being also for 
that purpose there, upon the same day, congregated and 
assembled together) “ or the greater part of them, as shoiihf 
he so comnmated and assembledf might and should have 
full power and authority, by the greater part of the voices of 
them so assembled together, choose and make one to be the 
mayor, wlio should be sworn into office before the last mayor 
or recorder for time the being, in the presence of all the 
aldermen and principal burgessts for the time being, which 
should be then present, and sliouk! execute the said office 
for one whole >ear, and until another mavor was appointed, 
&,c.; and in case of the death or amotion of any of the 
aldermen by the inayof and rest of the aldermen, &c. for 
tlie time being, there should not be eigl»t aldermen surviving 
and remaining, it slundd be lawful for the mayor and alder¬ 
men surviving and remaining, and also for the bailiffs and 
principal burgesses lor the time being, or the greater pait 
of them, so many as they siiotdd want of the aforesaid 
number of eight aldermen, out of the burgesses or iulra- 
bitants, to elect and choose, &c. who should remain for life, 
unless amoved, &.C. ; and should tie sw orn into office bcfoie 
the mayor for the time being. And it was further grunted, 
that every mayor, if not amoved, should immediately after 
tlie execution of his office, be an alderman. The plea tlien 
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stated the acceptance of the charter, and that on the 21st 
September, in the 2d year of the reign, J. fV. Weston, Esq., 
the then mayor, and twenty ahlermen, being the greater 
part of the aliici iiien of the borough, duly congregated and 
assembled togetlier, within the Guildhall, for the purpose 
of choosing and naming four burgesses or inhabitants of the 
borough, in order that one of such four might be named 
and chosen mayor for the ciisniiig year, and being so con¬ 
gregated and assembled, defendant and three other burgesses 
were thosen and,named for such purpose, and that on the 
same day, twenty aldermen, two bailiffs, twenty principal 
bn igesscs, and two hundred other burgesses, and six luin- 
died oilier inhabitants of the borougli, for the time being, 
uere duly congregated and assembled within the Guildhall, 
for the purpose of electing u mayor out of the four persons 
so iiameil, and being so congregated and assembled together 
for .such purpose, the mayor and the greater part of the said 
aide nuen, bai/ijf, principal hurgessesj and other burgesses ' 
and inhabitants, made, chose, elected, S\c. the defendant to 
be mayor, and defendant was duly sworn into the said office 
on the 22d September, &c. Ueplications, first, that ./. IV. 
Weston, the mayor, who presided at the election, was not 
the mayor at the lime alleged in the plea; second, that the 
gieater (rail of the aldermen did not assemble as allcgetl in 
the plea; third, that the supposed mSyor, and the .siippo.sed 
gieatcr part of the aldermen, did not choose and name de¬ 
fendant and three other inhabitants for the purpose in the 
plea mentioned; fourth, that defendant, at the time of his 
being so chosen and named, was not one of the burgesses 
and inhabitants; fifth, that at the time of said supposed 
making, choosing, electing, and appointing of defendanf to* 
be such supposed mayor, a majority of tzeentyfour prin¬ 
cipal burgesses were not assembled, but ten only of «ii‘ h 
piincipai burgesses were assembled; sixth, that at tiu’ b****’,, 
when defendant W'as supposed to have been made, elio^eii, 
elected, and appointed, to be such supposed inayoi, theie 
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■wyre twenty chief and principal burgesses, yet ten of such 
chief and principal burgesses, and no more, were congre- 
gat^ed and assembled ; seventh, that the greater part of the 
principal burgesses did not choose defendant; and, eiglilh, 
that the mayor and the greater part of the aldermen, bai¬ 
liffs, principal burgesses, and oilier burgesses and inhabit¬ 
ants, did not choose defendant. Ibjoinder to the first, se¬ 
cond, third, fourth, seventh, and eighth replications, and 
issue thereon. Demurrer to ' the fifth replication, and 
joinder in demurrer. Sur-rejoinder to the *ixth replication, 
that at the time when defendant was so made, chosen, &c. 
such mayor, there were only nineteen <hicf and principal 
burgesses, and that a majority, namely, ten, were congre¬ 
gated and assembled, and issue thereon. 

The question intended to be raised in argument upon 
these pleadings was, whether upon tlic construction of the 
charter it was requisite that there should he a niajtuily of 
Ahe principal bmgesses assembled and congrcgateil logetlior, 
at the election of a mayor, or w helher the mode of election 
stated in the plea was sufficient. 


Chitty, in support of the demurrer to the fifth replica¬ 
tion, contended, that it was not necessary to the validity of 
the defendant’s election that iheie should he a majority of 
the principal burgesses pieseiit at the election, but that it 
was sufficient that the defendant should have a majority of 
the whole elective body, though a majority of caeli integral 
part of the corporation might not be present. Tliis case, 
he insisted, w'as distinguishable from any hitherto deciderl, 
and W’as certainly not to be governed by the authority of 
Hex v. Morris{a)y which w^as decided upon a former charier 
of this corporation. 15y the present charter tlie king grants 
to the mayor, aldermen, bailiffs, burgesses, and coiiimoiially, 
and their successors, “ that the mayor and aldermen, or the 
greater part of them, of whom the mayor for the time 

0/) '1 East, 17. 
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being to be one, may have and shall have full power and 1B23. 
authority to choose and name on the feast day of St. M(ft- 
thew the Apostle, in every year, in the Guildhall of the '*^*®^**® 
Borough, being congregated and assembled together, four ^ower. 
of the burgesses or inhabitants, out of which four, so to 
be named and chosen, the mayor, aldermen, bailiffs, principal 
burgesses, and other burgesses and inhabitants of the bo¬ 
rough and town aforesaid, for the time being, they being 
also for tliat purpose there,»upoii the same day, congregated 
and assembled ^together, * or the greater part of them, as 
sliall be so congregated* may have and shall have full power 
and authority, by the greater part of the vpices of them so 
assembled together, to choose and make one to be the 
mayor.” The fair construction of this clause is, that it is 
not necessary to tlie validity of the election that a majority 
of the principal burgesses should be present. It is to be 
obs(*rve(l, that the words, ** or the greater part of them, as 
shall be so congregated** (which are most important expres¬ 
sions) are not to be found in any other parts of the charter 
which relate to the election of bailiffs and other corporate 
officers. These words seem to have been cautiously intro- 
duecd into that part of the charter which relates to the elec¬ 
tion of mayor, and it jmist therefore have been the intention 
of the crown tliat the election of that officer should dcpoiul 
upon the majority, not of the definite body, but of the 
whole body, definite and indefinite, taken collectively, when 
so congregated. This seems a reasonable construction when 
reference is had to the mode of electing inferior officers. 

In the choice of subordinate officers, there is not the same 
reason for requiring the same mode of election as in the 
election of mayor. That officer represents the whole body 
of the corporation, and therefore it may be very fit and 
proper that his election should take place by the majority 
of the voices of all the burgesses and inhabitants congre¬ 
gated together. If it W'ere necessary that a majority of dhcli 
definite body slmuld be present to render the elcclion valid, 
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such a rule of construction might lead to the most iiiconve- 
iit£iit consequences; for it might be competent for one or 
two individuals, of any of the definite bodies, to defeat the 
election of a mayor, altliougli a majority of tlie whole cor¬ 
porate body collectively assembled might have elected the 
particular individual nominated. Such a construction, how¬ 
ever, cannot be put upon that part of the charter which 
relates to the election of m:iu>r. 'riie words “ or the greater 
part of t/nw as shall bo so congregated,” must refer to thci 
whole collective assembly for the time beiii^, who shoidd 
be so congregated. If it is essential that a majority of the 
definite body should be present, it is equally essential tliat a 
majoiity of the inhabitants should be present. '^I he elec¬ 
tion is to take place by the whole bod\ at large, and is not 
to be governed by the circumstance whether there be a 
majority of any of the iutegial parts concurring in the elec¬ 
tion. "^nic words already pointed out, up|>car to have been 
purposely introduced, in order to prevent the possibility <»1 
pne or two of the definite body defeating an election by a 
majority of the yoiccs of tlie yy hole elective body. 'J he 
“ greater pait of them so congregated” clearly refers to the 
whole elective body, and cannot lie iimh'rstood to mean a 
majority of each integral part. In 'J'he Queen v. J.vek («) 
it is said, “ If an act to be done be rtferred to the consti¬ 
tuent members of a corporation, nothing can be done but 
by the majoiity of those who aic the constituent part of the 
c:orporatiun; but where a thing is referred to be done by 
the commonalty, there the majority of those who are pre¬ 
sent (all being summoned) will determine and bind the rest; 
but in the other case the majority of those who are present 
will not do.” If, therefore, the construction now conlciulcd 
for be correct, this is an aulhoritytto shew', that the elec¬ 
tion of the defendant is valid. Tlii^ construction is slreiigtli- 
cned bv reference to the clause of the charter relating to 
tli0»election of bailifis, IJy that danse the hailifl’s aie to 


(i() 0 Viii, A 1)1. Joy. 
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be cliosen by the mayor, aldermen, bailiffs, and principal 
burgesses. So, with respect to the election of principa\ 
burgesses, they arc to be elected in like manner, and in the 
election of both these officers, the concurrence of the inha> 
bitants is unnecessary ; whereas in the election of a maydr, 
the inhabitants are to be assembled and congregated, and 
their voices are essential to the validity of tlic election. 
There being therefore this marked distinction in the mode of 
< lecting the iliffcrent officers, the construction of the clause 
in question conteyded for, is fully supported. 


767 


1823. 


The Ring 

V. 

Bower. 


Adam, contril. The election of the defendant in this 
case is clearly bad, there not having been a majority of the 
principal burgesses present at the time of the election. This 
construction is fully warranted by Rex v. Morris (a), Rex v. 
Iiellringer{b), Rex v. Varloic), Rex v. Locked), Rex v. 
Grimes (e), and Rex v. Monday {f). These authorities esta¬ 
blish this principle, namely, that where a corporation con¬ 
sists of a definite and an indcfiuitc body, a majority of the 
definite body must be present, in order to the validity of the 
election. Unless therefore there are express words of ex- 
c<‘ption in this case, it is quite clear that the general rule 
must operate to vacate the defendant’s election. The words 
of the charter in Rex v. Morris arc precisely the same as 
in the present charter, with the exception of a very slight 
variation, namely, by the introduction of the words, “ or 
llie greater part of them as should be so congregated.” Now 
the simple question is, whether that variation between the 
former and the present charter is sufficient to justify a de¬ 
cision different from that in Rex v. Morris. Certainly 
those words can make no sensible distinction, and the case, 
is concluded by the former* decision. The words contained 
in the 2 ’a>agraph alluded, fo clearly shew, that the greater 

(«) > Kasl, ir, 
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part of themt who are to be so congregated and assembled, 
import that there is to be a congregation and assembly of 
each d^nite part of the body corporate. If that be so, 
the authorities cited, go directly to shew that this election 
is void. 

Chiit^j in reply, contended, that the introduction of the 
particular passage in question into the charter, was for the 
purpose of preventing that tumult which might occur in 
assemblies of this nature. But at all evcqts this passage of 
the charter did not in terms require that the assembly so to 
be congregated, was to be composed of the original number 
of twenty-four principal burgesses. All that was required 
was, that it should be composed of the mayor, aldermen, 
bailiffs, &c.ybr the time being, and therefore a majority of 
the existing number would satisfy the requisites of the 
charter. The question raised upon the replication was, 
whether there were present at the election, a majority of 
the then existing number of principal burgesses. Upon the 
face of the pleadings, there appeared to have been present 
a majority of the existing number. The original number 
of twenty-four was reduced to nineteen, and it appeared 
from the pleadings that ten, who were a majority, were pre¬ 
sent. There was nothing therefore in the replication which 
would vacate the election, because ten were the major part 
of the principal burgesses for the time being. [JihboU,C.J. 
The plea does not aver, that the majority of the principal 
burgesses were present at the election.] But the plea may 
be aided by the replication, which specifically states, that 
there were ten principal burgesses assembled. \_AbboltfC.J, 
•Still, however, that will not take the case out of the general 
rule, which requires that a mEyority of the whole definite 
body should be assembled.] 

• 

Abbott, C. J.—It has been for some years established 
as a rule of corporation law, and is now become well known 
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known to the Court, that if an election is to be made by a 1823* 
definite body only, or the assembly is to consist of a detf- 
nite, and an indefinite body, in such case the majority of ^ 
the definite body must be present, in order to render the Boweh. 

election legal. In those cases where the election is to be'by 
a definite and an indefinite body, if the latter are not pre¬ 
sent, the majority is not necessary, but if the body consist 
of both, it is necessary that there should be a majority of 
the definite body present. This is a general rule, and I 
think it ought not to be broken in upon by nice and subtle 
distinctions. This rule, as applied to corporations, has 
been most wisely established ; tor it is calculated to compel 
corporations to fill up such vacancies as may arise from time 
to time, in the definite body, and not leave the whole 
government and power of the corporation in the hands of a 
much loss number than the charter requires. That rule is 
now so well established, that it ought not to be violated, 
unless there arc clear and express words in the charter plainly 
justifying the invasion. Now, are there such words in this 
charter? Jt has been very properly urged, that such words 
must he found in order to authorise an inlraction of the 
rule. The words of the clause iu question are, That the 
ma)or and aldermen are to meet for the purpose of nomi¬ 
nating four of the burgesses, or inhabitants, out of which 
four, so to be named and chosen, the mayor, aldermen, 
bail ill’s, principal burgesses, and other burgesses, and in¬ 
habitants of the borough and town aforesaid, for the time 
being, (they being also, for that purpose, there, upon the 
same day, congregated and assembled together) or the 
greater part of them, as should be so congregated, may 
have, and shall have full power and authority, by the greater 
part of the voices of them, so assembled together, to 
choose and make one to be the mayor,” Upon this clause, 
two things arc to be considered, first, who must meet, and, 
second, when met, who must elect. The persons directed 
to meet aie tlie mayor, aldermen, bailifis; ])rincipul bui- 
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gcsses, and other burgesses, and inliabitants of the borough. 
I^en, according to the general rule, that meeting must con¬ 
sist of the majority of the principal burgesses for the lime 
being, and M’hcn they shall be congregated and assembled 
together, they shall have power and authority to elect by the 
greater part of the voices of them so assembled. I own I. 
cannot see any plain or clear ditl’erence in sense between 
the W’ords “ the greater part of them as shall be so con¬ 
gregated,” and the words “ the greater part of the voices of 
them so assembled.” These two sentence's have the same 
meaning, namely, the greater part of them as shall be so 
assembled. Unless I saw clearly and plainly that it was in¬ 
tended they should have a different sense in another part of 
the charter, the general rule must have its operation; but 
1 can find nothing in tliis charter wdiich takes the case out of 
the general rule which 1 have already intimated, and which 
requires the presence of the majority of each of the definite 
bodies to render the election valid. I am, therefore, of 
opinion, that judgment must be given for the Crown. 


Bayley, J.—Cases of this description must depend 
upon the words of each particular charter, but when charleis 
arc framed in a manner so that the general rule alluded to 
may be applied, we must abide by that general rule. Now, 
the case of Hex v. il/iV/cr («), wiiicli was decided in the 
year 17f)5, established this as a general rule, namely, that 
when the right of election is given to the different parts of a 
corporation, and some of tiiose are definite, and others inde- 
hnite, it is essential that there should be a meeting of a 
majority of each definite part. That decision has not been 
iq any respect broken in upon by any subsequent authority. 
In the year 1804, the charter in qiibstioii was granted to the 
borough of IVei/mofith, and it sa^s, “ I’hat the mayor and 
aldermen for the time being, or the greater part of them, 
lacing congregated and assembled together, shall choose and 

(rt) 6 T, K. 
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name four of ilje burgesses, &c.” According to the case of 
Hex V. Bellringer (a), it appears, that these words import, 
that there must be an assembly of the greater part of the 
whole number of aldermen to constitute an elective as¬ 
sembly. That was decided by the Court in express terms. 
In that case, the same words were used as in the present, 
and the Court decided it on the ground, that the words “ the 
greater part of them,” came after the words “ for the time 
being.” Now, it might, by possibility, make a difference, 
if the words had# been, ** the mayor and aldermen, or the 
greater part of them, for the time beingbut in that re- 
.spect this charter has adopted the words used in Bex v. Bell¬ 
ringer, and we must understand them in the sense in which 
they arc used in that case. Then comes that part of the 
clause which mentions the persons who are to elect. “ The 
mayor, aldermen, bailiffs, principal burgesses, and other 
burgesses and inhabitants of the borough and town aforesaid, 
/or the time being, they being also for that purpose, there, 
upon the same day, congregated and assembled together.” 
What do those words mean ? They clearly mean, that there 
shall be a congregation and assemblage, as the law requires, 
of the mayor, aldermen, bailiffs, principal burgesses, ami 
other burgesses and inhabitants present. What does the 
law require ? The law requires, that the principal bur¬ 
gesses, there present, shall be a majority of the definite 
number. But tlien, having made the provision that they 
shall all be congregated and assembled, it says, that they, or 
the greater part of thenif as should be so congregated, might 
have, and should have, full pow'er and authority, by the 
greater part of the voices'of them, so nssemhied together, to 
choose and make one to be the mayor. Now, the argument 
is, that that is to narrow tlie effect of the preceding clause, 
which required the assemllly to be that which the law con¬ 
siders to be a legal assembly, and that an assembly less iq 
number than the mryority of the definite body, would be 

(a) 4 T. R. 810. 
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sufficient. But is tliat the fair meaning of the clause? They 
are to be so congregated. How so ? Why as if the former 
words had stood unqualified, which make it, by law, ne¬ 
cessary that there should be a meeting of the greater part 
of* the definite body. The word " so,” as applied to the 
words ** so congregated,” and “ so assembled,” mean pre¬ 
cisely the same thing. This case, therefore, comes precisely 
within that of Rex v. Miller, If it were intended that this 
charter sliould point out a dififereiit mode of election from 
that, with respect to which the case of Rex v. Miller was 
decided, and different from tho general corporation rule, 
words should have been used of much more definite and ex¬ 
plicit meaning. No such intention having been expressed, 
W'e ought to abide by the general rule. 


Holroyd, J.—1 am of the same opinion. In order to 
render this election valid, there need not be a majority of 
the commonalty, but there must be a majority of llie mem¬ 
bers of the definite body. Unless the meaning of the words 
of this charter is so clear, as to take the ease out of tlie 
general rule, I think we ought not to give effi:ct to the con¬ 
struction put upon tlicm in argument, ft seems to me, ac¬ 
cording to tlie meaning of the cliartcr in question, there 
should have been a majority of the principal buigesscs pre¬ 
sent, in order to render the election valid, and that it is not 
sufficient that the defendant should be elected by a majority 
of the whole elective body assembled. 

Best, J.— 1 agree that when once a general rule is 
established, w'e ought to endeavour to abide by it. The 
general rule has been clearly stated, and it appears to me, 
that there is nothing in this case *to take it out of its opera¬ 
tion. This case falls within the*principle laid down in Rex 
V. Bellringer, and Rex v. Miller, and therefore judgment 
ought to be given for the Crown. 


Judgment for the Kidg> 
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Doe, d. Sir Evan Nepean, Bart. v . Goddakd. 


Friday^ 
A^il 25. 


Ejectment to recover the possession of a copyhold Tenant of a 
tenement, situate in the pnanor of Loders and Bothenhanqh been^origbaHy 
ion, in the county of Dorset. At the trial, before Park, J. ^ * 

at the last Lent Assizes for that county, a verdict vfas found 
for the plaintin, subject to the opmion of the Court, upon tbe lives of 
the following case 

The premises in question are a copyhold tenement within. younger, 

^ ^ afterwards sur- 

and parcel of the manor of Loders and Bothenhampton, and renders the 

demisable by copy of court-roll of the said manor. At a hands**o\” the^ 

court-leet and court-baron of Robert Gummer, Esq.-then 

lord of the said manor, there held on the 14th October, tlie same es. 

the 

1788, before John Spmes, steward, came Samuel Goddard, Uves of J. G., 

who claimed to hold by copy of, court-roll of the said manor, sons^an^ the* 

dated the 12th Jane, 1787, for the lives of Henrw Dat>ie |‘t« the 

longest liver of 

and Henry Davie the younger, his son, one customary mes- them succes- 
suage or tenement, with the appurtenances, being one-half thycub' 
place tenement in Bothenhampton, in the said manor, con- j 

tainins: eight acres, more or less: that is to say, the house p^ys a fine to 

. , , 1 11 1 the lord for 

and orchard about one acre; two closes of pasture, called his admit- 

Ridges, about one acre; and one close of meadow, about gS’dcscrib- 

one acre and a-half: one close of pasture, called East Field, 

* purchaser. By 

about one acre and three quarters ; and one close of pasture, the custom of 
.. . . ’.I . c the manor, 

called Hill, about two acres, w ith common of pasture for ^iion a copy- 

hold tenement 

is granted to a person to hold the same for the lives of two or more other persons, and 
the life, of the longest liver of sncli other persons successively, and the grantee dies during 
the life or livt'S of one or more of such other perbon or persons, without having devised 
the copyhold by liis will, such one or more of such other person or pensons so surviving 
the grantee, shall be entitled tp hold the copyhold successively, as they are respectively 
named in the grant during his or tlicir life or lives; but if tlm grantee devises the copy¬ 
hold by his will, the devisee upon bis death shall hold tiic same during the life or lives 
of sncii other person or persons so surviving. Grantee devises his copyhold estate to 
his eldest son, one of the cestui que vies named in the grant, who upon his father’s death 
enters into possession of the estate Held, that the custom was good and valid in law, 
and not being inconsistent with the grant, barred the lord’s right of entry. 
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t]iree cows and one horse, be the same as aforesaid, or in 
any other maimer known or described, and according to the 
custom of the said manor, surrendered into the hands of 
the lord, all the said premises, together \vith the said copy 
of court-roll, to be cancelled, that the lord might re-grant 
the same in manner hereinafter mentioned. Whereupon, 
at the said Court, came the said Samuel Goddard, and re¬ 
took of the lord by the delivery of his said steward the said 
premises, to hold the same, with the appurtenances, to the said 
Samuel Goddard for the lives of John Goddard and Daniel 
Goddard, his sons, and the life of the longest liver of them, 
successively, at the will of the lord, according to the custom 
of the said manor, by the yearly rent of Is. and an heriot, 
according to the custom of tlie said manor, when it should 
happen; and by all other burthens, works, customs, suits, 
and services, therefore due, and of riglit accustomed, and 
for such estate itnd entry in the said premises so to be had, 
the said Samuel Goddard, as sole purchaser, gave to the 
lord a fine of 20/.; and so the ssdd Samuel Goddard was 
adniilled tenant thereof, and did his fealty. Hlierc is a riis- 
lom in the said manor, that when a copyhold tencmriit 
w'ithin the same, is granted by t,o])y of court-roll to any 
person, to hold the same to such person for tlie lives of two 
or more other persons, and the life of the longest liver of 
such ,^ther persons, successively, at the will of the lord, 
according to the custom of the said manor, and the grantee 
dies during the life or lives of any one or more of such 
other person or persons, without having devised the said 
copyhold tenement by his last will and testament, such one 
or more of such other person or persons so surviving such 
grantee, shall be entitled, by virtue of such grant, to take 
and hold such copyhold teuement, successively, as they are 
respectively named in such grant, during his or their life or 
yves respectively, at the will of the lord, according to the 
custom of the said manor; but if the grantee devises such 
copyhold tenement by bis will and testament, in writing. 
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then, upon his death, the devisee shall be entitled to takd 
and hold the same during the life or lives of such other pe»* 
son or persons so surviving as aforesaid. On the 2d October, 
1820, the Samuel Goddard died, having, by his last 
will and testament, in writing, devised the said copyhqld 
tenement unto the said John Goddard, the defendant, (who 
is the first of the lives mentioned in the said grant of the 
said copj'hold tenement), his heirs and assignsand the de-* 
fendant thereupon entered into the said copyhold tenement, 
and by himself, or his under-tenants, ever since has been, 
and still is, in possession thereof. At the Court held, on 
the 5Lh^pn7, 1821, the defendant personally appeared and 
claimed to be admitted, but the steward of the manor 
wholly refused to admit the defendant. The said Sir Evafi 
Nepean, the lessor of the plaintiff, at the time of the death 
of the said Samuel Goddard, was, and ever since hath been, 
and still is, lord of the said manor, and seised in fee thereof. 
The defendant entered into the common fhle, and thereby 
confessed lease, entry, ouster, and possession, and the de¬ 
mise ill the declaration is after the death of the said Samuel 
Goddard, 

Tlie questions for the opinion of the Court are, whe¬ 
ther the said custom is good in law, and whether under 
and by virtue of such grant and custom, the defendant 
is legally entitled to hold the said copyhold tenement as 

against the lessor of the plaintiff, and his lessee, the plaintiff 

♦ 

in the present ejectment. If the opinion of the Court shall 
be in the negative, the verdict is to stand; but if the opi¬ 
nion of the Court shall be in the affirmative, the verdict is 
to be set aside, and a verdict entered for the defendant. 
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Doe 

W. 

Godoarp* 


Bankes, for the le^or pf the plaintiff. The custom set 
forth in the case, coupled .as it is with this grant, is not 
good in law, and consequently the defendant did not take 
any interest in the premises in question. It is quite cleaa 
that unless the grant is .consistent with the custom, the de¬ 
void. II. 3 1 > 
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fendant, as one of the ccstuys que vies, dannot take the 
estate. It appears from the case, that Samuel Goddard sur¬ 
rendered the grant for the lives of two other persons, pre¬ 
viously made to him, into the hands of the lord, and took a 
re-grant of the estate, to hold the same for the lives of John 
Goddard and Daniel Goddard successively, not for their 
joint lives, but for the life of the longest liver of them, and 
fcMT such estate, he was the sole purchaser by the payment to 
the lord of a fine of 21 and he alone w'as admitted tenant. 
By virtue of this grant it is, that the defendant claims to 
take an interest in the remainder. Nowt the defendant is 
not named in the surrender, nor in the premises, nor in the 
habendum, nor is he proposed to the lord, nor accepted by 
him as tenant, either by express words, or by implication. 
In every respect he is a stranger to the surrcnderer. He 
is only named as one of the cestuys que vies, and he is ex¬ 
cluded even by words, from any participation in the payment 
of the fine, for it is stated, that the estate in the premises 
had become the property of the first taker as the sole pur¬ 
chaser, who alone is admitted as tenant of the manor. The 
defendant, therefore, stands simply in the situation of a 
party coming in under a grant to a third person, who, by 
express words, is declared to be sole purchaser. In this 
view of the case no argument is necessary to shew, that by 
virtue of such a grant as this, unsupported by custom, it 
w'ould be impossible that the defendant on this record could 
pretend to take any interest whatever in the property. Ac¬ 
cording to the custom stated in the case, not only the cestuys 
que vies are to take an interest in the remainder, but there 
may be also, as between the tenant who first takes, and the 
lord, another party, namely, a devisfee, his heirs and assigns. 
:Nor is this aU the diiBScuUy whic^ appears uponr the face of 
the case; for it is stated tha| SaiptM Goddard, the first 
taker, surrendened this estate which he before held for the 
tUves of Henry Davie the elder, and Henry Davie the 
younger. If, therefore, the custom, as stated, be good 
and binding, it might become a question how far it would 
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be competent for Samuel Goddard to take such a surrender 
as this before those former estates in the cestiiys que vies, 
who unquestionably would have as good a right as those who 
claim by the subsequent grant, had been determined. It is 
certainly laid down in some cases, that by special custom 
the grantee might disappoint the cestuys que vies, in re¬ 
mainder, by a devise, but this must be by special custom. 
Now, there is no part of the custom set out in this case 
which provides for this state of things, because the lives in 
remainder are to take absolutely, unless there be a devise. 
The circumstance of q, devise is the only exception. This 
observation, however, is not made for the purpose of shew¬ 
ing that one of the former cestuys que vies may have a better 
right than the defendant, but simply to shew that the parties 
themselves, by their own acts, did not consider that the 
tenant and the lord were mutually bound by grants of this 
nature. It is clear, from the acts of the parties, they did 
not consider that the cestuys que vies, named in the first 
grant, took an estate in remainder, because it could not be 
devested or taken out of the lord, without a special custom 
to that effect. In Gilbert's Tenures^ 149, it is said, that 
the admittance of tenant for life, is an admittance of him in 
remainder, so as to vest the estate, but not to prejudice the 
lord of his fine. Assuming, that the defendant was one of 
the tenants in remainder, the admittance of Samuel Goddard, 
the first taker, could not vest the estate in him, otherwise 
than by special custom, neither is it competent without 
special dustom, to a tenant for life, where there are others 
in remainder, under any circumstances, to surrender to an¬ 
other person, for the life of that other person. In Watkins 
on Copyholds {a), it is laid down, on the authority of a cas§ 
in Moore, 8, pi. 27, tiat t surrender of copyholds is not 
allowed to work a*^ wrong*; therefore should Af., a copy- 
holder, life, with remainder over to another, surrender 
fc B, for the life of B., it will operate only as a surrendef 
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for the life of A.^ even if a custom be shewn in favor pf 
tlfe surrender. This is an authority to shew that the custom 
in this case cannot be good, and even if it were, the acts of 
these parties contradict it. Admitting that custom, which 
is die life and soul of copyholds, may be allow'ed to sanction 
grants in almost every possible form of tenure known in the 
law of England; that it may dispense in some degree with 
some of those technicalities, which are required in convey¬ 
ances and assurances of other descriptions of real property; 
and that it may be allowed to explain words of doubtful 
meaning on the face of a grant, yet it has never been held 
that custom cau be allowed to insert the name of a grantee, 
where the grantee is not named as the perspn who is to take. 
The nature and intent of the grant must be expressed with 
clearness and intelligibility, but above all, the person or per¬ 
sons who are to hold the place of grantees, and to do homage 
to the lord, must be pointed out with suiHcient accuracy. 
Custom may interpret words, or construe doubtful sentences, 
but cannot supply sentences or words, and least of ^11 the 
names of the grantees. It has been decided, that by special 
custom, the words sibi et suis” or signatis,” may create an 
estate of inheritance, but the word sibi” alone could not 
by custom do so (a). In many manors, the words sequels 
in right,” are used for and are equivalent to ** heirs.” If 
custom is to supply the essentials of a surrender and grant, 
why may it not supply the surrender and grant itself ? There¬ 
fore, although custom may be allowed to explain the words 
used in a grant, and to affix to them a different meaning 
from that which by law, or even in common parlance, is 
applied to them, yet no custom can be admitted to substitute 
and insert words which do not appear. In order to support 
the defendant’s case, it must be contended, that custom will 
insert the names of the grantees, although they do not ap¬ 
pear in the habendum, nor the grant. I’he grant here is 
to one who takes as sole purchaser, and there fs nothing 

(a) 4 Co. 29 b. 
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ambiguous, uncertain, or doubtful in any part of it which ltl23. 
can be explained by custom. Tliis is an attempt to fasten 
and ingratt a custom upon a grant where it appears, that 
nothing was meant to be conveyed, but an estate to the 
grantee, who takes as sole purchaser, and is admitted as sd/e 
tenant* Under such circumstances, it is impossible that 
any custom can be lawful which is to insert the names of 
those who are afterwards to take. If then the cestuys que 
vies are not named as takers, either expressly or by implica¬ 
tion, they stand in the same situation as if they were not 
named at all. There is here no implication, because there 
can be no general occupancy of a copyhold. Lord Holt, 

C. J. (a), says, " It is very plain, that if a grant be made of 
a copyhold pur auter vie, upon the death of tenant for life; 
living cestuy que vie, there shall be no occupant, but the 
lord shall enter.” An occupancy is for supplying the free¬ 
hold, and the freehold of a copyhold, is ip the lord. In 
Zouch V. Forse (6), it is said, there can be no general oc¬ 
cupancy of a copyhold, and stat. 29 Car. 2. c. 3. s. 12, and 
14 Geo. 2. c. 20. s. 9, appropriating estates pur auter vie, do 
not extend to copyholds ; and BlackstonCf J. (r) says, these 
statutes must not be construed so as to create a new estate, 
but merely to dispose of an interest in being, to which by law 
there was no owner. These are authorities to shew, that 
implications cannot favor the claimant as cestuy que vie, 
since the freehold is as much in the lord after the death of 
tenant for life, by the law of the land, as it can be under 
any other circumstances, and will require words as express 
to pass it out of him. if it is admitted that copyhold pro- 
perty'cannot pass without a surrender, it is quite clear that 
no interest can pass by a grant which expresses nothing likq 
an intention of granting, for if it does not name the grantee, 
it must be taken virtually as*no grant at all. If, therefore, 
the Court shall decide, that by law such a grant as this rart 


(a) Sinarllc v. l^cnhalhw, 2 Ltl, 
Kuyiu. 1(K)0. 


(ft) 7 East, IBtJ. 
(<r) 2 Cftiii. 26Q, 
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1823 . l>c construed to give effect to the defendant's claim, by force 
df die custom stated, it will be iu effect saying, that a copy- 
hold estate may pass without a surrender or grant. In 
goodabd. Wright v. Kemp (a). Lord Kenyon^ C. J. says, “ There is no 
doubt but that a surrender is considered as a common law 
conveyance, and is not entitled to the same favorable con¬ 
struction as a will; and, therefore, unless the surrender in 
this case has used the language which will confer a legal 
estate, it cannot be conferred.” In Fisher v. Wigg{b), 
Lord Holt, J., observed, That copyhold lands did not 
differ in construction of law, from freehold lands, and that 
as to the raising and passing estates, copyholds are to be 
governed by the same rule as conveyances at common la\y. 
4 Co. 29 b. And as to Brookes’s case, Poph. 125. Cro. Jac. 
434. Q Roll, jibr»67» 14 Fiw. 151, pi. 18, and the saying 
in Poph. 126, that the case of a copyhold resembles the 
case of a will; the report in Cro. Jac. 434, makes no men¬ 
tion of any such thing; and the said part of Popham*s Re-- 
ports, being reported by an uncertain author, ought not to 
be regarded.” These are authorities to shew that the con¬ 
veyance of a copyhold is analogous to a conveyance at com¬ 
mon law of any other property, and must be construed by 
the same rule of strictness. The Court cannot construe a 
grant of this nature with the same freedom as a wdll, unless 
there are words upon which the construction is to attach. 
Therefore, to admit a custom like this to sustain the grant 
in <]tucstion, would be directly contrary to the known prin¬ 
ciples of tlie common law, and upon this ground the 
custom stated is had, upon the same principle, that it 
has been determined, that a custom for a feme covert 
^ised in fee, to dispose of her estate without her hus¬ 
band joining, was held to be back Stevens and Wife v. 3jyr- 
rel (c). So, in the case already referred to, Moore, 8, pL 27, 
a custom for barring a remamder-man by surrender of tenant 
for life, was held to be bad, it being contrary to the law of 
(«) 5 T, Rt 470, {b) 1 Ld. Rayni. 623. 1 Salk. S91. CO 3 Wib. i. 



EASTER TERM, POtJRTH GEO. IV. 

the land, th&t a person should surrender ati estate which is 
not his to transfer. If this case be decided in favor of the 
defendant, it will determine the contrary of this proposition, 
because the custom now set ^ up is in face of the grant. It 
is a fixed geheral rule,^ applicable tO copyholds, that (he 
custom must be reasonable and certain. The Court will not 
give judgment in favor of the defendant, by force of a cus¬ 
tom, whicii contains such a proposition as this, namely, that 
there shall be parties who are to take a beneficial estate in 
remainder, but subject to the will of another^erson, as to 
whether they shall take or not. In Cofte’s Copyholder, 
sec. 19, p. 204, it is said, that a custom which depends 
upon the will or pleasure of another is uncertain and void. 
So in IVilkes v. Broadbent (a) it is said, that if any part of 
a custom is bad, it avoids the whole. The custom must 
be reasonable, not involving any absurdity in itself; it must 
be certain, not ambiguous, indefinite, or vague. If, there¬ 
fore, there is any uncertainty in this custom, it is void alto¬ 
gether. No doubt there are some dicta of considerable au¬ 
thority which will be cited on the other side, but which 
however are not conclusive of the present case. In Smartle 
V. Penhal/ow(b), Holt, C. J., is reported to have said, that 
when a grant is made to one named in the premises, ha¬ 
bendum to him atid his assigns during his own life, and the 
lives of two others, tlie two cestuys que vies may take in 
remainder by custom, though named after the habendum; 
but the custom is not so found here.” lii that case the 
habendum was to one and his assigns, and therefore there 
were words used, which custom is allowed to interpret; and 
therefore the admittance to A» and his assigns would operate 
as the admission of the two in remainder, they being his 
assigns by implication or ihterpretation of law. The case 
of Right V. Bawdm{c) is,* if any thing, an authority in 
favor of the plaintiff. There, there was a giant of thq 
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Tc^version to William Bawden the elder, for the lives of 
U. Bawden and W , Bawden^ and for surh an estate in rever- 
aion, so to be had in the said premises, the said William 
Bawden gave to the said lor* a fine of SOL before-hand 
paiS, and so the said R, Bawden and W. Bawden, the grand¬ 
sons, were admitted tenants in reversion. That case, as far 
as it goes, is favorable to the present argument, on the 
ground that the amount of the fine is immaterial. On these 
grounds, it seems quite clear, that this custom is bad. 
7’hen, lastly,%8 to the devise, supposing jthe custom itself 
to be good, still it is not consistent with the grant. The 
devise must be consistent with the custom, but nothing 
is said on the face of the grant respecting the power of 
devise. If the devise is consistent with the custom, the 
first taker for the lives of others, and sole purchaser, would 
have a right to devise in fee, but no lord could have con¬ 
sented to such a custom. The word sole must mean the 
sole taker of the estate. If so, that excludes the supposi¬ 
tion of any person taking in remr.indei ; and this shews 
decisively that the grant and custom arc inconsistent. 
The devise is either consistent with the custom, or it is 
not. If it is not, it certainly is no good devise. By a 
special custom copyholder for his own life, may perhaps 
name his successor, but to dispose of the fee is a power 
which no custom could give him. The custom, therefore, 
is bad in every particular, and tlicrefore the plaintiflf ia 
entitled to judgment, 

C. F. WilliamSf contr^, was stopped by the Court. 

« Abbott, C. J.—I am of opinion that this is a good 
custom. This may be considered as a grant of lands ami 
tenements' to J, for the life of B. and C., by which the 
grantor has parted with his interest, not merely for the life 
of J., but also for the lives of B. and C.; therefore if 
dies, the law only says^ that he who first enters shall occupy. 
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If the grant is to A, and hi« heirs, then the heir is to take $ 182$,* 

but the lord having made such a grant as this, the question 
is, whether there may not be a good custom to grant such 
a copyhold, so as to pass#tlie whole interest out of the GonDAuo. 
lord during the lives of the two cestuys que vies. No^v if 
it passes the whole interest during the lives of these two 
persons, then, according to the custom, they shall hold in 
succession, unless tlie grantee shall devise the estate. 1 
confess 1 can see nothing unreasonable in such a custom. 

Speaking generally of it, 1 am clearly of opillion that it is 
good, it is contended that this custom cannot apply to 
such an estate as this, or at least that it cannot apply to the 
present case, because it appears that Samuel Goddard for¬ 
merly held this estate for the lives of two other persons, 
namely, Henry Davie the elder, and Henry Davie the 
younger; and the custom finds, that if the grantee dies 
without making a devise, ^hen the persons for whose liv^ 
he held shall take in succession. Now it is said, that if 
that custom is to be taken strictly, it will prevent the grantee 
from ever making a surrender. 1 do not see that such a 
consequence follows whilst he continues grantee, and it ap¬ 
pears in point of fact that this grantee had made a surrender 
of the estate whilst he was seised. The last point made 
is, that in this particular case Samuel Goddard is spoken 
of as “ sole purchaser” of the estate by payment of a fine of 
Q\l. 1 take it, that he is the only person who has paid 
this money, and we are bound to presume that it was his 
own money, and I see no reason why a man w'ith his own 
money should not buy an estate for himself. The word 
** successively” is not an idle word in this grant, because it 
is obviously applicable to a holding by persons one after 
the other. That word il quite unnecessary to any posses¬ 
sion of the estate by Samuel Goddard, because he is to 
have it for the lives of two persons, and the longest liver 
of them. -It is immaterial to him whether die word “ suc¬ 
cessively” is applicable to his possession or not, because 
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so long^ as either of them lives he is to have the estate. 
I think the custom, speaking of it generally, is good, and 
there is nothing in the particular facts of this case to take 
it out of that custom. 

Baylky, J.—I am of the same opiiuon. If it had been 
made out in argument that this custom would take away 
from the grantee the power of disposing of the property by 
surrender daring his life, 1 should have thought it unreason¬ 
able, and on that ground void. But 1 do 4ot consider that 
to be the effect of this custom. 1 apprehend the custom 
meain this, that if upon such a grant as this the grantee 
shall not make any disposition of his property by surrender 
during his life, or shall not by any instrument which is to 
operate after his death, devise away the property, then the 
persons who are named successively, as the cestuys quc vies, 
shall, in succession, take the esb|te; and 1 think the word 
“ successively” is introduced into this grant, with reference 
to the custom, merely for the purpose of shewing in what 
mani^r the cestuys que vies are to take. If a copyhold is 
given to a man and his heirs during the life of li. and C\, 
his heirs shall be special occupants. Iliere can be no ge¬ 
neral occupancy of a copyhold estate, and therefore the 
same words, if applied to a freehold, would create a general 
occupancy, and would devest the grantor of all interest in 
the estate until both the cestuys que vies were dead ^ but 
without custom they would not have such an effect upon 
a copyhold estate. The question then is, whether by cus¬ 
tom, that may or may not be good; and 1 think the case of 
Smartle v. PenhaUow (a) is an authority to shew that it may. 
It* is a^Euitted in aigument, that if the words ** and his as- 
sigtis” were introdnced into the prelent case, they would en¬ 
title the esN^tuys que vies to take In succession. Referring, 
however, to that case, there is really no substantial difference 
between that and the present. In that case there Was a 

(a) f l/d. RSynt. 991. 
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grant to A. and his assigns^ to hold to him during die lives lassi 

qf B. and C. He would therefore have a right to hold 

during the lives of B. and C., and his assigns would* by spe»- 

cial occupancy, be entitled ^ hold for the lives of B, and C. Ctonnsa®; 

But he made no assignment. Then he made no use of 4he 

words “ his assigns and if he made no use of those words, 

then it seems to me^ that the case stood exacUy as if the 

words and his assigns” had not been mentioned. In the 

case of Right v. Bqwdmia), the limitation was without 

the words his assigns.” It was simply a grant to A., to 

hold to the said A* for the lives of B* and C., and the longest 

liver of them successively. What did the Court say there ? 

Tliey did not decide that no such custom could be valid in 
law* but they said that without custom (inasmuch as there 
can be no general occupancy of a copyhold without custom* 
and as the grant was not framed so as to point out a special 
occupancy) the ccstuys que vies were not entitled to take^ 

But if there had been a custom, the Court (as far as we 
can collect their opinion) did not appear to entertain any 
doubt whatever upon the subject. The word '' succes¬ 
sively,” contained iu this grilnt* cannot be understood so as 
to give any sensible meaning, unless it is taken with refer¬ 
ence to the custom iu question* and it is for the convenience 
of the lord that there should be that description of special 
occupancy which the custom iu this case points out. The 
grant is to Samuel Qoddard^ not for liis own life* but tor 
the lives of John Goddard and Daniel Godard, his sons* 
and the life of the longest liver of them successively. What 
effect would that have had f It would have given to Samvel 
Goddard the estate to hold for his own life* provided either 
John or Dardel should so long live; but it would haye 
given him np gieater estate. He wpuld have it so long as 
John Of Daniel shoaW respectively live. There are words 
to give it to him fpr their joint lives* and the life of the 
survivor. Why then is the word successively introduced ? 

(«) 3 East, S59. 
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Not wkh a view to the quantum of interest which he was' 
to'take, but with this view, namely, that there should be a 
succession to the estate, which succession was to continue 
in the sons respectively. According to the argument for 
the* plaintiff, Samuel Goddard only was to take, and as 
soon as his interest ceased by bis death, though John and 
Daniel were both then living, still the estate must revert 
back again to the lord. But the w'ord ** successively,’* as 
it seems to me, can have no meaning, unless this, that as 
sooii as Samuel Goddard the grantee died, then John and 
Daniel, if they were both living, were to take in succession. 
John was to have the estate in succession after his father's 
death, and, as soon as John died, Daniel was to take, if he 
should survive. 1 think the word ** successively” is to be 
understood as qualifying the words in which this special 
occupancy is pointed out, and that by the custom of this 
manor the sons were to take as if they themselves were 
named in the grant. For these reasons 1 am of opinion that 
this is a good custom, and entities John Goddard the de¬ 
fendant to hold this estate as a special occupant during 
his life. 


Holroyd, J.—1 am clearly of opinion that the custom 
stated in this case is good and valid in point of law. As to 
the argument which is applied to the wording of the cus¬ 
tom, 1 think it is not tenable. 1 think the custom, as stated, 
implies no more than that if the grantee continues to fill 
the character of grantee, and does not make a devise before 
his death, the cestuys que vies are to take in succession. 
1 think the custom does not prevent the grantee from 
surrendering his estate, and that this general statement of 
the custom applies only to a case* where the grantee devises 
the estate, but the estate continues in him as grantee, llien 
the question i&i whether the custom is a bad custom in its 
own nature. . 1 «hmk it can only be considered as a bad 
custom, upon the ground of its being unreasonable. That 
is the only objection upon which the argument cun bo 
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founded. J3ut a cuatom to entail in tbe case of a copyhold 
estate does only that which the common law itself ^does m 
the case of freehold estatesi and therefore this cannot be 
deemed, by law, an unreasonable custom, unless it can be 
said that a custom by the common law itself is unreason* 
able. Now if the common law custom vidth respect to free> 
holds is reasonable, there is no ground for saying that such 
a custom shall be unreasonable with respect to copyholds. 
In this case the lord has by the words of his grant ex¬ 
pressly referred to the custom^ whether reasonable or un¬ 
reasonable. The word successively” can have no mean¬ 
ing, unless it has reference to the custom in question. The 
lord therefore makes the grant with reference to the special 
custom. If the effect of the special custom is to make 
special occupants, the cestuys que vies shall become spe¬ 
cial occupants. When the lord makes a grant of the estate 
to be held in succession, with reference to the special 
custom, he must be bound by that custom, unless it is un¬ 
reasonable. This custom cannot be considered unreason¬ 
able. Here the lord makes his grant with reference to an 
existing custom, and as the Custom may be good at com¬ 
mon law, there is no ground for considering it as iinreason- 
.able, and it is only on that ground we can hold this grant 
to be void. 


18S3. 

Dog 

«. 

Goddaro. 


Best, J.—If this custom to grant a conyhold estate for 
three lives be void, and the lord has a right to take 
back the estate upon the death of the first taker, though 
that person paid a fine upon tlie grant, still vve should be 
bmmd to come to that decision, however we might lament 
the hardship of it. But I think we are not required to 
come to that conclusion. ‘This custom can hardly be con¬ 
sidered as unreasonable, itadeed it has nqt been argued 
that it is urn’casonable per se, iior could it be so contended. 
The argument on behalf of the plaintiff is bottomed on die 
principle, that the custom is incousisteiit; and, if that ob- 
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jectioti bad been established, probably the plaintiff Wtmld 
liave been entitled to judgment. I do not, howevet, think 
ffiis custom is incotssistent. The grant is to Samuel God- 
dardf for the lives of John and Daniel Goddard bis 
soils, and the life of the longest liver of them. Now it is 
clear from this, that the interest in the property was given 
entirely to Samuel Goddard, and that it was to continue 
during the lives of his two sons successively. It certainly 
could not be enjoyed by himself longer than his own life; 
but his interest is to continue during the jiuccessivc lives of 
bis two sons. Is there then any thing inconsistent in a cus¬ 
tom which should enable the grantee to dispose of that in¬ 
terest in the mean time by devise or otherwise ? I appre¬ 
hend there is nothing in the general law of the country 
which renders it so; on the contrary, it is supplying a 
defect which appears on the face of the grant, because 
on the face of the grant there is po habendum to the cestuys 
que vies, and, without such a custom, what is to become 
of the property f Though this is a grant to the first taker 
for the lives of two other persons successively, yet there 
are no words which would give the estate to the cestuys 
# que vies as grantees; but this defect is supplied by the 
custom of the manori In deciding this case, we need no 
express authority; but if we did, it seems to me to be 
impossible to distinguish this in principle from Smartle v. 
PenhalhoWt which, though in its circumstances differing 
feom die present case, is applicable to it upon the ge¬ 
neral principle there recognized. In the case of Right v. 
Dawden the point was decided against the grant, on the 
ground of the absence of a custom; but in deciding that 
case, the Court expressly recognized the case of Smartle 
V, PtnhaUow. It is said that these copyhold grants are to be 
construed most strictly, and tbd case of Wright v. Kemp{a) 
baa been cited. But it is to be recollected, that that was 
» case between im copyholders, and, as between two copy- 

(«) ST, R. m* 
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holders, the rule there laid down may be applicable; but 
grants of this kind between copyholder and lord arc to he 
construed most benedcially for die copyholder, and most 
strongly against the lord. That is the rule which applies in 
every case of grant; for the grant is to be taken most 
strongly against the grantor. The case, therefore, which lias 
been cited has no effect upon the argument in this point of 
view. All the other cases cited were cases where the cus> 
tom was void for uncertainty. A custom which is uncer¬ 
tain is no custom at ail; but it is impossible to contend that 
tliis is an uncertain custom. If it is, it may be contended 
that the common law of tlie country, which says that a 
man’s estate may descend to his heir at law, or that pro¬ 
perty may be devised so as to pass in a given course, unless 
that course be interrupted, is uncertain. The custom in 
this case is perfectly certain. The position cited from 
Coke*s Copyholder, which says, that a' custom which de^ 
pends upon the will or pleasure of anotlier is uncertain and 
void,” does not apply, because the uncertainty must be in 
the custom itself. Tliat is not the case in this instance, 
because the custom is perfectly certain and intelligible. 
Here this estate is to descend to the cestuys que vies succe8-§> 
sively, unless the first taker has by devise thought proper 
to interrupt the course of descent. The custom provides 
what shall be done in such case. Therefore the objection, 
on the ground of uncertainty, cannot be raised. For these 
reasons I am of opinion, both according to law and the 
custom, that the lord has no right to re-enter upon ^s 
property. 
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Postea to the defendant. 



CAanCS IN THE king's bench. 


990 


1623. 


Satur^ayf 
April 26. 


Tlie King u. Tlie Inhabitants of NorthwoLd. 


At the end of By an order of two Justices, William Thorpe was re- 
fnufc parish of the parish of Feltwell to the parish of Norths 

^Inga^ont^to both in the county of Norjolk, as the place of his 

remove into last legal settlement; and, on appeal, the Sessions Con> 
B* said* firmed the order, subject to the opinion of this Court, on 
*1“ the following case:— ' 

‘‘ woDid you ® , 

like to go with The pauper was hired for a year from Michaelmas to 
Servant sTid Michaelmas ; served his master accordingly in the parish of 
j^tion °Vas- ^orlhwold, and received his wages. The day before the 
Jf j end of the year, the master, being then about to remove to 

are scarcely JBraWoff, asked the pauper if he would like to go with him 

f^°ihe*work** thither? The pauper answered that he had no objection. 

Xiie ser master replied, that he feared that the pauper was 
vant went into scarcely strong enough for the work there, but he might try. 
Mrving The pauper then asked to go and see his friends, a-'d re- 

weeks*^ fhe lat- *0 master at Northzsold the day after Michaelmas 

ter asked him day. He then drove his master’s team to JJ. audott, and 
expected; to^ remained in liis service tliere, without any other hiring, for 
iwered!*** the space of six weeks, when tlie master asked hitn what 

** Whai^ yon ^ages lie expected. The pauper answered, “ v/hat you 

A UG 

master then please.” The master replied that he would give !iim the 
gtve him^the same as the year before, to which the pauper assented, and 

same as the centinued in his service till within ten days of the next 
year before; ^ ^ 

■with which he Michaelmas, when, on a quarrel, they parted, and the master 

Md re^alMd deducted seven shillings for ten days. The question was 

untii^kAa^ whether the pauper was settled in Brandon, 
mat, mtoiu ten * 

days; for ' 

which period Flannagan and Dover, in support of the order of Ses- 
?ucted**a*^^ro- *‘OHS, contended, that there was no hiring to serve for a 

araoanr*of parish of Brandon, and therefore the pauper 

■wages: Held, 

that tbii was a conditional hiring, and conferred a settlement on the servant. 
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was legally settled in ‘Northwold. The conversation between 1828^ 

the pauper and the master when the year's service in tile 

, , , 1 ,• 1 1 Kijro 

latter parish was ended, clearly did not amount to a yearly 

hiring, and the test of this was, that at any time during the inhj^itants 
six weeks, when the pauper served in Brandon, the master 
might have turned him away without notice, and without 
paying him any wages, there being no contract for the pay¬ 
ment of w'agcS until the end of that time, and in like manner 
the pauper might nlso have left his master without notice. 

It could not be said that the service in Northwold might be 
connected with that in Brandon, so as to continue the same 
relation of master and servant. The contract in Northwold 
was complete and ended, before the pauper went into 
Brandon ; and it was not until six weeks afterwards that any 
fresh contract was made. At the end of the six weeks the 
master clearly might have said, " you do not suit me, and 
therefore I shall not keep^ou.” This proved to demonstra¬ 
tion that there was no hiring for a year in that parish. 

They cited Rex v. Ham (a), Rex v. Hoddesdon (b), and Rex 
v. Marion (c). Wliether in fact there was a second hiring 
for a year, was peculiarly for the Sessions to determine. 

The Sessions liad decided, that there was no hiring ii|| 

Brandon, and unless the Court saw that the Sessions had 
come to an unreasonable conclusion, they would not disturb 
their decision. For this they cited Rex v. Overnorton (c?), 
and Rex v. Tyrki/(je). 

H, Cooper, contrd. This is at least a conditional hiring 
for a year in Brandon, and there having been a service 
under it for forty days, the pauper is settled iii diat parish. 

On the day before Michaelmas, whilst the pauper is living 
with his master in Northwold, the master asks him if he 
would like to go, and live Vith him in Brandon. The pau- 

(а) Barr, S. C. 304, (d) 15 East, S47. 

(б) Cald. 23. (e) 4 B. & A. 624. 

(c) 4T. R. 257. 

VOL. II. 5 B * 
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per answers, that he has no objection, and accordingly 
hh goes into that parish with his master. At that time it is 
quite clear, that it was in the contemplation of the parties 
that the pauper should live with his master until the end of 
dia ensuing year, and that the contract was to be impliedly 
governed by the terms of the preceding contract. This is 
clearly a good settlement according to the principle of de¬ 
cided cases. He cited Rex v. Under Harrow and Bradley 
Field (a), Rex v. A^iton (^), Rex v. Crosc<mbe (c^ and 
Rex V. Sutton (d). * 


Abbott, C. J.—1 am of opinion, that there was a 
second hiring for a year, to serve in Brandon, and there¬ 
fore the orders must be quashed. Just before the end of the 
first ytear, the master says to the pauper, ** Will you go witli 
me into Brandon f” The pauper says he has no objection. 
If nothing more passed, it is clear that that would be a 
hiring for another year. Tlie master then says, “ I am 
afraid you will not be strong enough for the w'ork there, but 
try.’^ The meaning of that is, “ We shall contract for a 
year, but if, upon a little trial, I find you are not strong 
,enough, then our contract is at an end.’* That is a condi¬ 
tional hiring. The pauper tries, is found strong enough, 
and resides for forty days. This is a settlement. 


Bayley, J.—It is a defeasible contract for a year, and 
a settlement is gained. 

Holroyd, J.—Tliis is a conditional hiring for a year, 
the condition being, the pauper having strength enough to 
do the work. The contract b not in express terms for a 
year, but stUl that does not prevent a conditional hiring for 

a year operating (e). • 

Order of Sessions quashed. 

* («) Barr. S. C. 548. (d) l East, 656. 

(6) 2 Const, 273. («) But, J., was absent. 

(«) Burr. 8, C. 256. 



CASTSR TURK, FOURTH GRO. IV. 


7m 

182 i» 


The King t;. Susannah Palmbb* 
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defendant appealed to the Sessions against a rate 
made for the relief of the poor of the parish of Fornham 
All Saints, in the county of Suffolk, The assessment was 
as follows:— 

** Outsetters/' 

Mrs. Palmer, a wharf and buildings, situate in 
Fornham All Saints, adjoining the river Lark, alias 
Burn, and occupied and used for the purposes of 
the navigation of the said river, and the towing 
paths, locks, sluices, and other works, within the 
said parish of Fornham All Saints, also occupied 
and used for that purpose, and the tolls arising 
therefrom, due at Fornham All Saints, 

The Sessions confirmed the rate, subject to the opinion 
of this Court on the following case;— 

By an act piused 11 Sc ] 2 Will. 3, intituled, An act 
for making the river Lark, alias Burn, navigable,” Henry 
Ashley, £sq., his heirs and assigns, were empowered and 
authorized to make navigable the river Lark, otherwise 
Burn, from a place called Long Common, a little below 
Mildenhall mill to Bury St, Edmunds, and for that pur- 
pose to cleanse and open the river, and to dig and make 
cuts and water'Courses; to erect and build sluices and 
bridges, and to set out and appoint towing paths and haling 
ways through, over, and along the ground adjoining or near 
to the said river, being the ground of the king or any other 
person ot persons, first giving such satisfactioh to the owners 
and proprietors of the said grpund as certain commissioners 
(appointed by the act) should direct; and it was also pro¬ 
vided, that, after such payment, the said Henry Ashley, Esq., 

3 E 2 • 


Snlurdety, 
April 26. 

Where the 
owner of a 
river naviga* 
tion, ronning 
through four* 
teen different 
parii^bes, was 
rated to the 
poor of the 
fourteenth pa¬ 
rish (in which 
the profits 
arising from 
the whole na¬ 
vigation vi'ere 
received) in 
respect of the 
whole amount 
of the profits : 
Held, that the 
rate was too 
high, and 
ought to have 
been appor¬ 
tioned among 
all the pa¬ 
rishes through 
which the navi¬ 
gation passed. 
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1628« lijs heirs and assigns, should have, use, and enjoy the said 
cuts, water-courses, bridges, sluices, toviing paths, and 

The Kino baling ways, in as ample and beneficial a manner as if the 

PAi.WKn. same, by good title and sufficient conveyance in the law, had 

§ 

been absolutely sold and conveyed to him, his heirs and 
assigns. By sec. 12, the said li. Ashley f his heirs and 
assigns, were empowered to demand and receive for the 
freight of goods up the river, from Mildenhall mill to 
Bury, or down the river, from Bury to Mildenhall mill, at 
such place or places adjoining the said* river, as he, his 
heirs or assigns; or their deputies or servants, should think 
fit, certain rates or tolls therein mentioned, and a propor¬ 
tionate rate or toll for any less distance. By an act of the 
67 Geo. 3, for amending the last mentioned act, certain 
commissioners were empow'ered to direct the haling ways 
of the river Lark to be widened, and to ascertain what 
sum or sums of money should paid by the proprietors 
of the navigation as a recompcnce, for the use of the lands 
or grounds which should be set out and directed to be 
taken, bad, and used for sucii haling W'ays. By a piivatc 
act, 41 Geo. 3, for inclosing the common fields and waste 
grounds in the parish of Fornham All Saints, part of which 
common fields and waste grounds adjoined the said river, 
commissioners were empowered to set out public and pri¬ 
vate roads, ditches, fences, banks, drains, and water-courses; 
but it w'as provided that they should not make, do, or exe- 
C 4 te any work, bank, drain, water-course, fence, or other 
thing whatsoever, which should occasion anyi impediment 
to the navigation of the river Lark, the overfalls, drains, 
and landing places, or to the haling ways or towing paths, 
i!pon or along the banks of the river, belonging to the na¬ 
vigation or the proprietor thereof. Provided also, that in 
setting out the*tvi^th of the hating banks (if any should be 
fet out) respect should be had to the soil so to be set out, 
and that after the same should have been separated from 
the remainder of the land intended to be allotted and 
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drained, the same should become vested in, and at all time^ 1823. 
thereafter supported and kept in repair by the owner or 

* Tf ■ >T 

proprietor of the said navigation, freed and discharged from 
shuckage, and all rights of common. This act contained Valmbr. 
the general saving clause. 

I'he counsel for the appellant contended, that this act 
was not admissible in evidence, unless it was proved that 
the appellant was a consenting party thereto. By the award 
of the commissioners certain copyhold land, situate in the 
said parish of Fernham All SaintSf but distant from the 
line of the navigation, wsls allotted to the appellant under 
the provisions of the said act, to which she was duly ad¬ 
mitted, and of which she has ever since been and is now in 
possession. TTie Jnclosure Act was admitted, subject to 
the opinion of this Court. Jn pursuance of the Jnclosure 
Act, the comnussioncrs by their award, dated 22d Septem¬ 
ber, 1804, set out and appointed, within the parish of Forn- 
ham All Saints, a haling way or towing path, of twelve 
feet, along the west side of the river Lark, w||ere it had 
been customary and usual to hale or tow, w'itluii the same 
parisli, for the use and coiwcnience, and as the property of 
the appellant and her heirs, proprietor or proprietors, for 
the time being, of the navigation, and for the use and con¬ 
venience of all other persons using or navigating upon the 
same, for the purpose of liaiing or towing thereon. 

Mr. Ashley the original undertaker, from whom the de¬ 
fendant, through her late husband, derives her title, made 
the river navigable from Mildcnhall to Fornham All Saints, 
a distance of twelve miles and a-balf, but it was never made 
navigable as far as Bury, nor beyond Fornham All Saints. 

This navigation extends through fourteen different parishes, 
and is the boundary between Fornham All ^inis and Forn¬ 
ham St. Martinis, half of the channel to life centre thereof 
being in the former, and half in the latter parish; but t^e 
towing path, and the half of one sluice, and tw'o locks, are 
ill Fornham AH Saints, the remaining half i^fjhe some 
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1823. |luice wid locks being in Fomham St. Martinis, The tow- 
P®^ ** separated from the adjoining lands by a ditdi. 

9 . Tbe appellant is not an inhabitant of Fomham All Sainti, 
PAidisa. resides in Bury. She is the owner under a distinct title 

of a wharf or coal yard, of about four acres, lying in the 
former parish, and adjoining to and situate dt the extremity 
of the said navigation, in which said wharf are several ware¬ 
houses and other buildings. Different portions of this 
wharf or coal yard are from time to time allotted by the 
agent of the appellant to the principal coal merchants who 
use this navigation, to the number of fourteen or fifteen. 
They pay no rent for these portions, but keep the division 
fences of their respective portions in repair. These different 
portions are varied from time to time by the agent of the 
appellant. Large quantities of coals are carted at once 
from the boats, and not deposited in the coal yard; but it 
is necessary for the accommodation of the wholesale dealers, 
using the navigation, that they should have a place whereon 
to deposit^their goods, but the appellant is not bound to 
provide such place. The buildings and the outer fences, 
and walls inclosing the wharf, and the towing paths, locks, 
and sluices, are repaired by the appellant, and were erected 
by her or her ancestors; but it was not admitted by the 
appellant on the trial of the appeal, and save as aforesaid 
it did not appear, that all these things were repaired by her 
as owner of the navigation. Up to the year ]816 the ap¬ 
pellant was rated on a rental of 17/. for the coal yard, and 
no rate yvas imposed upon the profits of the navigation. 

annual value of the coal yard, as mere laud, is not 
nbove SL Since the year 1816 up to the making the assess- 
ihent appealed against, she has been rated in the parish of 
Fomham AlllSaints for tolls arising from the navigation and 
warehouses at 2t$0/. per annum. '^The tolls becoming due 
qpd received by the appellant for goods landed in the parish 
of Fornk^ AH Saints, equal the amount of the assess¬ 
ment. 
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Denman, C. S. m^ Tiudal, » support pf the rate, en¬ 
deavoured to distinguish this case from Rex v. Miiton{a), 
and Rex v. Trent and Mersey Canal Company {b), and 
urged the difficulty of apportioning the rate, but the Ck>urt 
having intimated that the late decisions were qmte conclulive 
of the question, the argument was abandoned. 

Abbott, C.J.—I am of opinion, that the defendant 
has been rated too high in the parish of Fornham All SairUs. 
The case of Rexn, The Trent and Mersey Canal Company is 
the converse of this case, nor is it distinguishable in principle 
from Rex v. Milton* Here the navigation runs through four¬ 
teen di6ferent parishes, and the whole is rated to the amount 
of S50/. in the parish of Fornham All Saints. Now, having 
decided that a canal is rateable in each and every parish 
tlirough which it passes, it follows that this rate should have 
been separated into fourteen different portions, instead of 
being imposed entirely in one parish. If this were not so, 
the navigation might be rated twice over. The principle 
upon which this is founded, is very plain and simple. 1 have 
the utmost reverence for the learning of the Judges who 
decided some of the former cases upon questions of this 
nature, where a contrary doctrine has been held, but still of 
late years, the Court has been gradually coming to what is 
Uie true principle, and unquestionably the common sense of 
the thing, namely, that in whatever parish the land is oc¬ 
cupied, as land covered with water, and is productive of 
profit to the proprietor, it is to be rated in each and every 
parish, according to the profit it produces, although they 
may not be received in that parish, but in another aiufa 
different parish. Now, this rate has not been imposed upon 
that principle, and, therefore, it must go down to the Ses¬ 
sions to be amended. • 
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Bay LEY, J.—I am of the same opinion. If the rate is 
imposed for the use of a sluice, the proprietor will have to 
contribute to the relief of the poor in the parish where the 
sluice is situated; but if it is for the use of the navigation, 
and' for the use of land extending through a great many 
different parishes, each parish has a right to be paid in 
respect of the land on which the navigation is so used. 
The defendant is liable to be rated iu the parish of Fornham 
All Saints, for something, but not to the extent of this 
rate. The Sessions must re-hear the appeal, and reduce 
the rate according to their discretion. 


Holroyd, J., concurred. 

Bes^, j., was absent. 

Rate ordered to be amended. 

IV. F. Taunton and Dover were to have argued the case 
fur the defendant. 


Snturday, 
April il6. 

Tlic proprie¬ 
tors of a rivrr 
navijzation are 
rateable to the 
relief of the 
poor in a pa¬ 
rish through 
which the navi- 
^tion passes 
(though no 
riverage dues 
are received 
in sneb parish), 
in proportion 
to their profits 
upon the whole 
line of naviga¬ 
tion. 


The King v . The Eaiil of 1’ortmore and Another. 

Upon appeal against a rate made on the loth April 
last^ at two shillings iu the pound, for the relief of the 
poor of the parish of Woking, in the county of Surrey, 
whereby the Earl of Porimore and J, S. Langton, Esq., 
-^re rated as proprietors of the river Wey, at 32/. 10s.; the 
Setsions confirmed the rate, subject to the opinion of this 
€ourt, upon a case, 

I’he appellants«are proprietors of the navigable river Wey 
from Guildford to the river Thames ; and by an act of 22 
and 23 Car, 2. are entitled to receive certain riverage dues 
upon barges and other vessels navigating the river. They 
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are not themselves inhabitants of the parish of Woking, n<y 
are they carriers upon the river, but they grant licences 
under certEfin regulations to the owners of barges, &c. navi¬ 
gating the same, upon payment of certain riverage dues 
upon goods conveyed upon the river. The navigation of 
the river Wey extends for a considerable distance within 
Woking parish. There are in all ten locks upon the naviga¬ 
tion, one of which called Trig's lock is locally situated 
within the parish of Woking. No tolls are collected at that 
lock, or at any 'place within the parish, but the several 
w'harfingers along the line of the navigation receive from 
the different barge-masters, according to certain rules laid 
down in 1764, an account of whatever goods are loaded or 
unloaded at their respective wharfs, and make an entry 
thereof in a book kept by each of them for that purpose. 
From these books they furnish quarterly to the receiver, 
appointed by the proprietors of the navigation, an account 
of the riverage, 8lc. due in respect of such goods, and he 
from these accounts makes out and delivers to the different 
bargc-inasters bills for the tonnage or riverage due from 
them respectively, and receives the amount thereof for the 
use of the proprietors. The appellants are not rateable to 
the relief of the poor of the parish of Woking, except 
so far as they are rateable in respect of the river Wey, or 
the locks or riverage thereof. Many tons of goods annually 
pass through the parish of Woking, to and fro, in vessels 
using the navigation, to different places of destination, but 
the goods annually landed within the parish do not yield 
riverage to the amount in the rate assessed. If the Court 
should be of opinion that the proprietors of the navigation 
are not rateable beyond the amount of the riverage arising 
from such last mentioneij goods, then the rate is to 
amended, by reducing the amount of the Assessment on the 
proprietors to the sum of — 1. j if otherwise, the rate is 
stand at its present amount. 
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18S8. ^ G. Monrot for the defendants, was instructed to contend 

that they were only rateable in res(>ect of the riverage dues, 
arising from the goods actually landed within the paiish of 
Wokingf and not in proportion to the prodts arising upon 
the whole navigation; but after the case last tiecided of 
J2er V. Palmer (a), he felt that he could not resist the con¬ 
firmation of the rate to the amount for which the appel¬ 
lants were assessed. 


The Court said, that it was now too* late to contend 
against the principle upon W'hich tliis rate was founded. 

Rate confirmed. 

Cimky was to have argued in support of the rate. 

(a) Ante, 793. 

• * 


Saturday^ 
Ayril 26. 


A pauper was 
hired as a la> 
bourer in has* 
bandry to 
serve a farmer, 
under an 


The King «. The Inhabitants of Sutton Saint 

Edmunds. 

XJ PON appeal, the Sessions confirmed an order of two 

Justices for the removal of Thomas Watson, and Mary his 

wife, and their son William, from the hamlet of hevermgton- 

Pqrson^Drove, in the Isle of Ely, to the hamlet of SiUton 

hru^toVave Sai^ Edmimds, in the county of Lincoln, subject to the 

an^^is^fster Court, upon the following case:— 

mtlier to find * The pauper being settled at Sutton Sair^ Edmunds, and 
him two cows, , . 

or provide having been marrijpd several years, at Lady-day in the year 
twor«»d/r«t H793, il^reed with a farmer of the name of John Ulyatt, 

them on his , * 

naster*s farm. The pauper bought One cow, and his master found him another, both of 
which were fed during the summer in his master’s pasture, and, in the winter, were 
kept in his masteff straw yard, and fed with hay grown upon the farm. Tlie pasture 
and the hay feeding were respective^ worth &I. 5s, a*year t—Held, that the pauiier dhl 
not gain a setUeWent by rcnting*a tenement of lOt. value. AUter, if the contract had 
been that ifae cows were to be pasture fed. 
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in Leveringlon^PartoiP-Drovtt to terve faim as it tonfin^d 
labourer in husbandry, (that is, to trork for hini, and no 
other person) for a year. The terms of the agreement 
made between the pauper and his master, were as follows 
The pauper was to have 8/« a*year wages, his master wak 
either to hnd him two cows, or the pauper was to be at 
liberty to provide himself with two, and feed them on hts 
master’s farm during the same year; and he was to have the 
further privilege of keeping two ewes on the farm during 
the whole year, ai^ the running of a pig at the bam door, and 
in the straw yard, during the same time. The pauper went 
into the service of Mr. Ulyait, under this agreement, at 
Lad^-day 1793, and continued therein till Lady»day 1797, 
under contracts to the same effect. During the first three 
years of such servitude, the pauper lived in a house on his 
master’s farm in Wisbech High Fm, and the last year of 
such service, in a cottoge at Leverington^Parson-Drove, 
The occupation of the cottage was incident^ to the service 
of the pauper, who was discharged from it at the same 
time he left his service. The pauper bought one cow, and 
his master found him another, both of which were fed 
during the summer, in the pasture of his master, and in the 
winter were kept in the straw yard of his master, and fed 
with hay that was grown upon the master’s lands, and the 
pauper had the exclusive use and advantage of such cows, 
and he also kept two sheep and a pig on the farm during the 
whole year. If the pauper had not had such cows ^nd 
sheep and pig kept for him on his master’s farm, he would 
have had more wages, end at the time he left Mr. Ulyatfs 
service in 1797, he took bis cow, sheep and pig with him. 
Evidence was given to the Court that the keep of the t^o 
cows during the summer^ months would require two acwj^ 
and a-half of land on which they were fed, and that such 
acres were worth together annually 5/. 5s., and that to gut 
hay sufficient for the winter keep would require two acres 
and a-half more of such laud, of Uie annual value of 5/. 5$, 
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a^d that the summer feed and winter keep, with hay for the 
two cows, on such farm, w'ere of the annual value of 10/. lOs- 
and that the keep of the two sheep on the farm during the 
year, was of the annual value of l/. 6s.| and the keep of 
the pig at the bam door and straw yard, where it was fed on 
the produce of the land, was of the annual value of l/. 19 ^. 
The valuation of the two cows, the two sljeep and pig for 
the whole year, forming, together, IS/. 15s. (id. The Court 
of Quarter Sessions did not consider that the keeping and 
feeding of the cows, sheep, and pig, under the above cir¬ 
cumstances, constituted such a tenement as gave the pauper 
a settlement at L€verington-Parson*Drovef and therefore 
confirmed the order of removal. 

Pulier, in support of the order of Sessions. The pauper 
gained no settlement by renting a tenement within the mean¬ 
ing of the statute 13 8c 14 Car. tS. c. 12, in Leverington- 
Parson-Drove. It has never yet been decided in any of the 
cases, that a pauper can gain a settlement under a contract 
to feed cows generally, and the question is, whether the 
agreement, as found in this case, to feed the cows, can be 
construed into a tenement so as to confer,a settlement of the 
requisite value, coupled with the keep of the sheep and the 
run of the pig. It has been decided that a contract to feed 
cows generally, under which they might be fed with green 
tares bought in the market, would not be a tenement within 
th< 4 act(a). This was the opinion of Lawrence, J., and also 
of Lord Ellenboroughj C. J., who said “ If indeed the cow 
might under this contract have been fed elsewhere on 
grain or hay, the consequence would follow that this was 
ildt a taking of a tenement.” Unless, therefore, in the pre* 
case, it can be maintained that the feed of these cows 
during the winter months upon hay, brought from the land 
* to^ be eaten in the straw yard, and which is estimated at 
5/. 5s., can be considered as part of the tenement, the 
(a) Rex V. Tisbury, Micb. 45 Geo. 3. 2 Nol. P. L. IT. Sd edition. 
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whole of the tenement falls to the gi^ound, inasmuch as the 
feed during the summer is stated to be worth only 5 /. 5 $. 
To constitute this a tenement within the cases, the pernancy 
6 f the profits of the land must be taken by the mouths of 
the cattle whilst the produce is growing. Feeding with Jiay 
severed front the land is not sufficient Here part of 
the feed consisted of hay, and consequently there is no 
tenement. If this be a tenement, it will be next contended, 
that sending cattle to a straw yard will be sufficient to confer 
a settlement. The case of Rex v. 3Iinster(a), which will 
be relied upon on the other side, is no authority to govern 
the present case, because it was there conceded that the 
cows were fed upon the pasture, which was worth 10 /. 
a-year, and the distinction between that case and this is, 
that here, during the winter, the cows were fed upon hay, 
which might have been gotten elsewhere if there was not 
sufficient grown upon the^farm for the purpose. The con¬ 
tract here is merely personal, and cannot be construed to 
have any relation to the land so as to constitute a tenement. 
An action might be maintained for the breach of the con¬ 
tract for not feeding the cow's, but it never can be con¬ 
tended that such a contract savours of the realty. In an¬ 
other particular this case is distinguishable from Rex v. 
Minster, bccatise here one of the cows belonged to the 
master, but there they were hired by the pauper of a third 
person. In Rex v. Oswabeston {b) the Court decided, that 
the milking of a cow would not confer a settlement though 
fed by the owner, unless the bargain vt^as, that she was to 
be pasture fed. That is a decisive authority upon this case, 
and as the contract here was not that the cows were to *66 
pasture fed, the case is distinguishable from any hitherto 
decided, and therefore the Sessions did right in holding 
not to be a tenement. He iMeA Rex s.^Darlep Abb^ip), 
Rex \. Stoke upon Trent {d), and Rex v. Hollington(e), 

(а) 3 M. & s. 276. (d) 10 East, 496. * 

(б) Mich. 1818 , not reported. (r) 3 East, 113. 

(r) 14 East, 282. 
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3^3. lieflifcr and S. M. PhilUps, contri« Hie case of Rex v. 
MinUer is an express anthority in point, and not at all dis- 
*5Phe KtMo tinguishable from the present cate. Unless the Court shall 
The decide that case to be no longer law, it most goveni the 
er SttToa present. The circumstance of one of the cows here being 
* wcNDs?*’ property of the master makes no sort of diflFerence, be¬ 
cause Uie pauper had still the pernancy of the profits of the 
land by the mouths of both the cows, though they were 
not both his property. T3ie case expressly finds that the 
cows were to be fed upon the produce of the farm^ and it 
makes no difi^ence whether they were to be kept npon grass 
during part of the year, and hay during the remainder, so 
long as die grass and the hay were the produce of the land. 
In Rex V. MiaUer there was nothing distinctly to shew that 
the cows were to be pasture fed and pasture fed only. The 
contract there was the same as here; the cows were to be 
fed on the nwstePi farm. In Rex v. Omabeston the con¬ 
tract was merely personal, and the cow might have been 
kept upon grains or hay bought elsewhere. Here the con¬ 
tract is that the cows shall be fed upon the farm, and un¬ 
less therefore the Court are disposed to overturn Rex v. 
Minster, the pauper in this case clearly gained a settlement 
by renting a tenement. [Bapley, J. The case of Rex v. 
Omabeston was the wiser decision.] 


Abbott, C. J.-^Tt has been settled in several cases that 
the pernancy of the produce of land by the mouths of cattle 
is a t^pieut. Any body looking at the mere words of the 
statute Car. might wonder that the Court could ever 
haw come to such a decision. Very learned Judges, how- 
have so decided, and their decision has been followed, 
and X certainly do not mean to disturb that doctrine. It 

*■* .t* _ 

followa as a consequence from thaf, that a contract to enjoy 
the produce of Hand, of the annual take of lOL, by the 
mofiths of cattle, is taking a tenement. 1 repeat that 1 do 
not mean to disturb that doctrine; but acting upon the 
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authority of Rex t . Oswabeflon, 1 think the contract mutt 
be for the growing produce of the land, uid whilst the 
produce remans on the land; but .that alter the produce is 
converted into hay or straw, dbat is not to be deemed a tene* 
ment. The contract here stated, is certainly not distanr 
guishable from that in JRex v. Mincer. In that case the 
contract was, that the pauper should have the feed of two 
cows, to be fed on the master’s farm. That, probably, 
might be understood generally to mean, that they were to be 
fed with die produce of the furm in the manner in which 
cows are generalfy fed, that is, partly by the growing prcH 
duce, and partly after the produce was harvested, The 
Court there held, that Chat was taking a tenement; but it 
is to be observed, that in that case no question was made 
as to the manner in which the cattle were to be fed. No 
distinction was there taken between the growing prodnce, 
and the severed produce. It was taken on eli hands, both 
at the bar in argument, and by the Bench in deciding die 
case, tliat the catde were to be fed with the growbg pn>> 
duce; and Le Blanc, J., stated, in giving his judgment 
that the yearly value of ** the pasture” was so much. That 
case was argued entirely upon this point, namely, whether, 
inasmuch as the pernancy of the feed of the cows was, in 
respect of the service of the pauper, a part of his wages, 
that could be considered as taking a tenement. Tbe whole 
attention of the counsel, and of the Bench, was directed 
entirely to that point; and if the decision of that case thins 
out to be wrong, because the disdnctimi between growing 
and severed produce was not pointed out, we are not bound 
to act upon it in the present case. In this case, the distinct 
tion is clearly pointed out, by the facts which are laid befoiQe 
us» The case states, that*die growing produce is worth s^, 
much, and die severed produce so much, distinguishing 
pressly one from the other. In the case of Rex v. Oswedbtsh 
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ton, the contract was in some respects different from diH. 
There it was for the feed of a cow, willioub* saying ** on 
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the farm," and inasmuch as it did not appear that the cow 
Was to be pasture fed, the Court held, that no settlement 
was gained, and quashed the order. Here the contract was 
not for the growing produce. It was not so in w’ords, nor w'as 
it«o in fact, because the growing produce was not actually 
taken. 1 therefore Uiink the case of Ucjc v. Minster ought 
not to govern our judgment, if the point there was impro¬ 
perly conceded, and the attention of the Court was not di¬ 
rected to it. In Rex v. Osuabeston, the attention of , the 
Court was called to the distinction between taking the grow- 
ing crop and the severed crop ; and it being found here, that 
the growing crop was less than the value of 10/., I am of 
opinion, that the settlement contended for, is not made 
out 


Bay LEY, J.—When this case was first presented to my 
mind, I was inclined to think that the cow belonging to the 
master, could not be taken into consideration, but upon 
reflection, I think it might. On the other point, how¬ 
ever, I agree with my X<ord Chief Justice, that in order to 
constitute a tenement by feeding cattle, the contract must 
be to take the growing produce of the land, and not the 
severed produce. According to the cases, the pernancy of 
the growing produce of land by the mouths of cattle, is 
coming to settle upon a tenement; but it would be an entire 
new head of settlement, by renting a tenement, if it were 
to be held, that the liberty to turn cattle into a straw yard, 
or to have them fed on hay, was suificient. Tlie mode of 
feeding the cattle in this case certainly does not constitute 
« tenement. They were to be fed by taking the produce 
qf the land with their mouths in the summer time, and in 
^the winter by feeding on hay in the straw yard. Now if 
mode of feeding during the latter period could not be 
considered p^r se, as taking a tenement, it would not be 
faking a.tenement when connected with a feeding off the 
growing crop* of the land by the mouths of the cattle. I 



EASTEH TEtt&r, EofrllTH? gEO. tV. 

am therefore of opinion^ that, in this case, although the 
taking of the produce by the catUe when fed upon the lan<l, 
may be considered as a tenement, yet when they are to be 
fed upon hay in the straw yard, that is not taking a tene¬ 
ment, and cannot be brought into account. In Rex* v. 
Minster certainly the distinction between, what E call dry 
food, and green food, was not taken. It was conceded by 
Mr. Bollandf who argued against the settlement, that there 
w’as an interest issuing out of the land of the value of lOA, 
and the Court qpted upon that concession, and did riot 
attend to the distinction which W'as afterwards taken in Rex 
V. Oswabeston, The decision in Rex v. Minster^ 1 have 
reason to think produced a great deal of uneasiness and 
much mischief in many parts of the country, as far as it 
operated to the prejudice of a very meritorious class of ser¬ 
vants, who for a considerable time had been allowed privi¬ 
leges of this description, a\jd who were generally hired upon 
that footing, but who, after that decision, were deprived of 
these advantages (which, to married men, were of great 
importance), the occupiers of land not choosing to burthen 
their parishes by this mode of gaining a settlement. The 
effect produced by that decision drew the attention of the 
Court more particularly to the point there determined, and 
therefore when the case of Rex v. Oswabeston came before 
the Court, they adopted the true distinction, and said, that 
if the servant makes a contract that the cattle shall be^as- 
ture fed, then he will be considered as taking the prol|ts 
of the land by the mouths of the cattle, and thereby renting 
a tenement of lO/. a-year, if the pasture be W'orth so much ; 
but if he leaves the contract at large, and does not bargaid 
that they shall be pasture fed, although in point of faot 
they are so fed, then that' shall not 1)6 sufficient to confoBr 
a settlement. That was the principle upon which Rex y. 
Oswabeston w'as decided. There the pauper was to have 
the milk of a cow to be kept by the owner, and’the value 
of the keep would make up the necessary value \0l. ; but 
VOL. II. 5 p 
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the Court said, that inasmuch as it was no part of the con- 
ti^ct that the cow should be pasture fed^ but that the owner 
was at liberty to feed it otherwise than by pasture feeding,^ 
that could not be considered as a tenement. The question 
here is, whether pasture feeding w'as any part of the bar¬ 
gain, 'I'he only bargain was, that the master was either to 
find the pauper two cows, or he was to be at liberty to 
provide iiimself w'ith two, and feed them on his master’s 
farm, TJie master, therefore, was to provide feed for them; 
but there was no stipulatioii as to what species of food it 
W'as to be, and of course no bargain being made as to the 
.species of food, it w’as left entirely to the discretion of the 
master in what manner they should be fed. The cattle were 
cleaiiy not to be pasture fed summer and winter; for in the 
winter they would starve, unless hay was provided for their 
support. But hay being dry food, that cannot be taken 
into consideration with reference to the value of the 
tenement. Then inasmuch as tlie pasture feeding in this 
case does not amount to the requisite value of 10/., no 
settlement is gained, and therefore 1 am of opinion that the 
order must be confirmed. Since the statute 59 Geo. & 
c. 30. this question cannot aiise again. 


Holroyd, J., concurred.— The right of pasturage for 
the cattle does not amount to 10/., and therefore no settle¬ 
ment is gained (n). 

' Order confirmed. 

(«) J., was absent. , 
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Debt on the stat. 55 Geo. 3. c. 137. s. G. for penalties. B^a local^act, 

The first count of the declaration stated, that the defendant, rcsriilating the 

being a person in whose hands the providing for, ordering, ^ 

management, control, and direction of the poor of the pa- cUurchwar- 

fish of St. Mattltew, Bethnal Green, was placed, under and seers for the 

by virtue of certain acts of parliament, did, in his own ^directed 

name, provide, furnish, and supply for his own profit, cer- 

tain goods and provisions for the support and maintenance of to nominiite 
f • . , • t I. c 1 appoint 

the poor of the said parish, against the form of the statute twet?ty dis- 

in that case made and provided, whereby he forfeited for 

his oflfencc the sum of 100/. &,c. In seven other counts s<?tbcr with 

tlic rhnrch. 

the offence was laid in like manner, only varying the de- wardens and 
scription of the character in which the defendant became wVr'e to”b* 
liable. At the trial before C.J., at ihe Middlesex called 

adjourned Sittings after last Trinity Term, the principal Dtrevtnrs of 
question in the cause was, whether the defendant was a a LiLefiiiciit^ 
governor and director of the poor, within the meaning of th^same^iiode 
eertaiu local acts of parliament for regulating the affairs of nominating 

1 • 1 f O TlyT » 7 apPOlUt- 

the parish or of. Maitneze, Bethnal Green, so as to render ing twenty dis- 

liini liable to the penalties of the statute upon which the »ien warto^be 

action was founded. By 3 Geo. 3. c, 40. s. 11, it is enacted, 

that the churchwardens, overseers of the poor, and vestry- enacted that 

men of the parish of St. MatiheWf Bethnal Green, shall as- Ivi'u/ the*^^**^*^ 

semble in vestry, annually, on Tuesday in Easter week, and Ss and^wer- 

there nominate and appoint twenty substantial and discreet s^ers., md all 
, . .... .... • • pt’i'sons seised 

persons, being vestry-raeii, and residing withm the parisii, of land, ^c. 

* the pa- 

j, risk, of the an¬ 
nual value of 80/., shall be, and be. called governors and directors p6oi‘; and by 

another act, ">3 Geo. 3. reciting the previous arts, itwa.s enacted, that the chuicbviar- 
dens ami oveiseeis, and tliirty-lwo vestrymen by name, and tlielr^sncdessors, to be 
nominated and appointed in the manner directed by the recited acts, should be the Go¬ 
vernors and Directors:-—Held, that lids latter act virtually repealed thl former acts ; and 
tli^t a governor and director by estate, witliiu the meaning of 13 Geo, 3, who supplied the 
poor of the parish with provisions, was not liable to the penalties of 55 Geo, 3, c. 137. a. 6. 

3 F 2 
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1823. "to, together with the churchwardens and overseers for the 
time being, shall be, and be called Governors and Directors 
STAMujf ^ Paiis/i^ ^c., which governors and di- 

Dou 0 . rectors shall, from time to time, make such regulations for 

the better disposition of the parish monies, as to them, or 
any five of them, at a meeting, shall appear necessary or 
expedient, &c. By 13 Geo, 3. c. 53. s. G, repealing so much 
of the last-mentioned act as relates to the qualifications of 
vestry-men, it is enacted, that the rector and the church¬ 
wardens and overseers of the poor of the parish for the 
time being, and all and every other person or persons (re¬ 
sident or not resident within the parish) who are or shall be 
seised or possessed of lands, 3;c. of the yearly value of 80/. 
or upwards, within the parish, &c. shall be ve.stry-nien for 
the tjme being; and by sec. 7, of the same statute, it is 
enacted, that the churchwardens and overseers of the 
poor, and vestry-men of the parish, shall assemble in vestry, 
annually, on Tuesday in Easter week, and there nominate 
and appoint twenty substantial and discreet persons, being 
vestry-men, and residing within the parish, M'ho, together 
with the churchwardens and overseers of the poor for the 
time being, and all and every person and persons (resident or 
not resident within the parish) who are or shall be seised or 
possessed of lands, tenements, or hereditaments of the yearly 
value of 80/. per annum, or upwards, within the parish, 
shall be, and be called Governors and Directors of the 
Pmr of the said Parish. And by 53 Geo. 3. c. 113, s. 2, 
reciting the previous acts, it is enacted, “ that the rector 
and the churchwarden and overseers of the poor for the 
time being, and certain persons named, being thirty-two 
vestry-men, inhabitant householders within the parish, and 
Ttfeir successors, to be nominated and appointed in manner 
directed by the SUid recited acts, shall be the governors and 
di'-ectors of the poor, for carrying into execution the several 
purposes of the said last-mentioned acts, and of the pro¬ 
visions hereinafter contained, relating to the affairs of the 
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poor of the said parish.” It appeared in evidence, that thte 
defendant was a cow-keeper, residing in the parish, and 
was qualified by estate to be a governor and director within 
the meaning of the 13 Geo. 3. c. 50. s. 7, and had in fact 
qualified in the manner required by that act. In practic;p, it 
was not usual to summon to the meetings of the board of 
governors and directors, persons who were merely qualified 
by estate, but those only who were nominated and appoint¬ 
ed governors and directors, in the manner directed by the 
3 Geo. 3, and 13 Geo. 3. The olFence charged against the 
defendant was alleged to have been committed in the year 
1820, but there was no proof that in that year, he was 
ever summoned as one of the members of the board of 
governors and directors, or was an acting governor during 
that period. It appeared, however, that he occasionally 
attended the meetings of the governors, and dined with 
them after the business of the day was over, as was the 
piactice of a great many*other persons, who were governors 
by estate. The names of the governors and directors who 
attended the board for the purpose of auditing accounts, 
w'ere always inserted in a book, called the governor’s mi¬ 
nute book, kept for that purpose ; and in the year 1820, the 
defendant’s name did not appear to have been entered there¬ 
in. It was proved, that in that year the defendant had 
supplied the poor house with milk from time to time, and 
his accounts had been audited, and paid by an order of the 
governors and directors. On the part of the defendant, 
it was objected, first, that there was no evidence of his 
having acted as a governor and director; and, second, 
that being only a governor by estate, and not being no¬ 
minated and appointed, within the meaning of the local 
acts, he was not liable ,to the penalties of the 55 Geo. 3^ 
c. 137. The Jury, hovvover, under the directions of the 
learned Judge, found their verdict for tlie plaintiff, for One 
penalty, with liberty to the defendant to move to entef a 
nonsuit.. • 
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Copleyf S. G., ill Michaelmas Terniy moved foi- a rule to 
shew cause why there should not be a nonsuit entered, or why 
the judgment should not be arrested. In support of the first 
part of his motion, he made two points, first, that the de- 
feiichint being only a governor and director by estate within 
the meaning of the local act 13 Geo. S, was not liable to 
the penalties of the statute on which the action w^as founded, 
inasmuch as the 33 Geo. 3. c. IIS. s. 2, virtually repealer! 
the former statutes, and provided an entirely new regulation 
as to who should be governors and directors, and omitted 

eh 

altogether those persons, who by the previous statute, were, 
by reason of their estate, declared ipso facto, to be go¬ 
vernors and directors ; and, second, supposing this point not 
tenable, there was no evidence of the defendant having 
aciedj or having been summoned as a governor and director, 
during the period hi question. ^Iii arrest of judgment, he 
contended, that inasmuch as it appeared that the workhouse 
of St, MattheWy Bethnal Greeny for which the milk in ques¬ 
tion was supplied, was not locally situated in the parish, 
the penalties of the statute did not attach. The Coiiit 
granted a rule nisi iti the terms moved, but intimated that 
there would be some difiiculty in establishing the point made 
in arrest of judgment, for that the words, ‘‘ for the use of 
any workhouse in any parish,” might possibly be read, ** for 
the use, Cc. of any parish.” 


Scarlettt Gurney, and Reader, now shewed cause. The 
defeiltiant having an estate of 80/. a-ycar in the parish, and 
being thereby ipso facto a governor, and having acted in the 
character of a governor, by attending at meetings of the 
govejmors, must be considered a governor within the mean* 
it^ of the acts of parliament; and therefore, as he has sup¬ 
plied the poor with provisions, he ^is liable to the penalties 

imposed by the statute upon which this action B founded. 
* 

The^ocal afcts are to be taken aliogctber, and each has a 
clear and cxplick reference to and comiectiou with the pre- 
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ceding. There is nothing in any of them to shew, that tfie 
object of the legislature was to diminish the number of ihe 
governors, and in many respects the 53 Geo. 3, rec<^iises 
and confirms the provisions of the 13 Geo. 3. The real ques¬ 
tion is, whether the later has repealed the earlier act, because 
if it has not, the defendant is clearly liable in this action. 
'I'he 53 Geo. 3, has never been considered by any of the parties 
who procured it to be passed, and who have acted under it, 
as H repealing statute, and there are certainly no positive or 
express words of repeal in it, which would have been found 
had such been the intention of the legislature. Tiie 
13 Geo. 3. c. 53. s.7, expressly repeals that part of the 
3 Geo. 3. c. 40. s. 11, as to the description of persons who 
shall be governors and directors; whereas the later act has no 
such clause, and so important an efiect cannot be given to 
it by inference or constrjiction, where the language is 
equivocal, and the meaning at least doubtful. The only 
object of the later statute is to increase the number of 
governors in proportion to the increase of population in the 
parish ; and that will be wholly defeated by construing it as 
a repeal of the clause in the 13 Geo. 3, which qualifies per¬ 
sons to be governors and directors by estate. 

Voplvy, S. G., Nufan, and Abraham^ contr^, were slop¬ 
ped by the Court. 

AnnoTT, C. J.—-I am of opinion that the defendant caii- 
nt)t be considered as a governor of the poor, withifi the 
meaning of the local acts of parliament. Upon a careful 
review of the several provisions of these statutes, iuap¬ 
pears that the 3 Geo. 3. c. 40. s. 11. empowers the church¬ 
wardens and overseers to meet at a certain time and pluc,p, 
and to nominate and apf^oint twenty resident inhabitants to 
be governors of the poor ; and so far as this act goes, those 
twenty constitute the only class of persons who are enable 
of holding the office of governor and director. Then come# 
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the IS Geo. 3. c. 53. s. 7, which, after reciting and repeal¬ 
ing the former statute, enacts, that the churchwardens and 
overseers shall nominate and appoint twenty persons, as 
before, who, together with the churchwardens and over¬ 
seers for the time being, anS also all persons resident or not 
within the parishf who have any estate within the parish of 
the yearly value of 80/., shall be, and be called governors 
and directors. Here, therefore, a new class of persons 
capable of liolding the office is created, namely, those who 
have an estate in the {)arish of 80/. a-year. 7'hen comes 
the 53 Geo. 3. c. 113. s. Q; and upon that the main ques¬ 
tion connected with this cause arises, that is to say, wlie- 
ther it does or does not virtually repeal the 13 Geo. 3, as 
far as respects the eligibility of persons having an estate 
of 80/. a-year in the parish; and 1 am of opinion that it 
does so repeal it. In that statute the rector is first intro¬ 
duced as having a share in the domination of the governors 
and directors, and the second section declares, that the 
rector and the churchwardens and overseers for the lime 
being, and thirty-two vestiynilh named, and their succes¬ 
sors, to be nominated and appointed in the manner directed 
by the previous statutes, shall be the governors and directors 
of the poor. The words “ shall be the governors and di¬ 
rectors” are clearly words of exclusion, and under which it 
is impossible to comprehend any other class of persons than 
those specifically named in the clause. This, therefore, tip- 
pears to me to have the eflect of virtually repealing the 
former clause relating to governors by estate. It would in¬ 
deed have been more satisfactory if the former statute had 
been repealed by express words ; but that is not the case; 
antf we are left to construe and explain the last statute, by 
considering, from a review of all its parts, what must have 
Ueer. the intention and object ofjhe legislature. Having 
carefully considered these points, and aiding th«iconstruc- 
tion^ which I now put upon the statute, by the only rule 
winch is here afiurded, 1 uni of opinion that persons having 
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Bayley, J.—I am of the same opinion. 1 think the 
latter statute clearly amounts to a virtual repeal of the for¬ 
mer, so far as concerns the qualification by estate. The 
word “ thd' has evidently an exclusive meaning, and is pre¬ 
cisely the same as if it had been followed by the word 
only;*' in which case there could have been no doubt upon 
the point. The whole frame of the clause strongly corro¬ 
borates this construction; for there is no mention of, or 
even allusion to the governors by estate, which there cer¬ 
tainly would have been, if i^had been meant to continue 
lliem by the operation of this last statute. I have no doubt 
that the alteration was intentional, and, as it seems to me, 
for a very obvious and suffici^t reason j namely, that the 
rector being now included in the number of the governors, 
tlie addition of the governors by estate w^as thought un¬ 
necessary. 

IIoLROYD, J.—1 am of the same opinion. I think that 
no express words of repeal are necessary to support the con¬ 
struction which the Court is now giving to the 53 Geo. 3. 
c. 113. The ordinary construction of language is the pro¬ 
per and safe guide in such cases, and, following that, nothing 
can be plainer than that the governors by estate are abolish¬ 
ed, and that the thirty-two named as the act directs are td 
be the only and exclusive persons to fill the office. It is to 
be observed also, that in no clause of the two former st%- 
lules is the word ** fAe” to b6 found as applied to governors, 
which afford^ a very strong presumption that it is here used 
as a term of exclusion and specification. 


FASTER TERM, FOURTH GEO. IV. 

an estate of 80/. a-year in the parish, are not governors 
within the spirit and meaning of the last act of parliament, 
and consequently that the defendant does not come within 
its operation. The rule, therefore, for entering a ngnsuit 
must be made absolute. * 
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Best, J.—1 fully concur in what has already been said 
% the Court, and £ riiali only add, bhat this construction 
does not appear to me to work any incongruity between 
die latter and the former statutes; and I cannot help think¬ 
ing that this decision will be highly beneficial to the inte¬ 
rests of the parish, by narrowing the number of those who 
assumed the character of governors of the poor merely for 
the purpose of attending the parish feasts, and confining 
the office to those who are best qualified and most heartily 
inclined to transact the business of the parish in a proper 
manner. 

Rule absolute (a). 

(a) Vide, ante, vol. i. 597. tVeal v. Andrews, ante, 18-i. 3 B. & A. 145. 
5 Ibid. ^ J. B. Mooie, 167. 


Saturday, 
Apnl 26. 


The King n. The Inha octants of La ken heath, in 

SuFfOLK. 


A testator 
charged his 
manor and 
lands with an 
annuity of 201. 
to be paid by 
trustees to a 
parish sc)iool> 
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C3n appeal against the removal of Herbert Bftiley, Eiizfi- 
heth his wife, and their four children, from Chippenham, i«t 
Cambridgeshire, to Lakenkeath, in Suffolk, the Sessions 
confirmed the order, subject to the opinion of this Court, 
on the following case:— * 

The pauper, Herbert Bailet/, was settled by birth iii 
Jlakenheaih, but had resided for the last seven years in 
Chippenham, under the following circumstances :— Edtcard 


be^ntitle<l”to ^*^*^^^* Oiford, by his wiU, dated 2d March, 1726, 

the possession charged his manor of Chippenham, &c. with Ute payment of 

In pursuance annuity Of rent-charge of 10/. per annum, to be paid to 

schooimSer* Tkmas RepnoUU, Esq. and the Rev. Clement Tmkie, of 

wasappointed, ’ *’■ 

and received* the fnmiiiy for seven years, during wliic^ time be had the possession of a 
house (rent free, bat worth lOl. a year), which was assigned to him as bis residence in 
the character of schoolmastei;:—Held, that such residence gained him si settlement 
within 13 & 14 Car. 2, though by the terms of the will, he was liable at any time to be 
dismissed from the office of bchooimaster, ^t the will and plcasiuu uf the duiiui. 
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Ckippenhanii derk» and their heirs and assigns^ for ever» 
in trust, to be bj them paid to the minister^ churcfawardeus* 
and ovm-seers of the poor of the parish of CkippenJiam, fcnr 
the time being, to be distributed among the poor house* 
keepers who did not receive alms from the said parish, aftd 
also with one other annuity or rent-charge of £0/. per an* 
num, to be paid to the said I'Aomas Reynolds and Clement 
Tookie, their heirs and assigns, upon trust, to be by them 
paid yearly, and every year, unto a person, to be, from time 
to time, made choice of, and nominated by the person or 
persons, who, for the time being, should be entitled to the 
manor of Chippenham^ to officiate as school-master in tlio 
said parish, for the teacbing of the children thereof, for no 
other reward than the said annual sum of 20/., which was 
to be paid to the school-master, without any allowance or 
deduction for taxes, or otherwise, with a proviso, that *the 
said respective school-masters, to be nominated as aforesaid, 
should, from time to time, be removeable, and others, from 
time to time, made choice of ai|d nominated in their room, 
at the will and pleasure of the person and persons who, for 
the time being, should be entitled to the immediate posses¬ 
sion of the said manor. Upon the death of a former school¬ 
master about seven years ago, Charles Wedge, then the 
receiver of the Chippenham manor and estates under the 
Court of Chancery, considering that he had a right to ap¬ 
point, otfered to John Tharp, Esq. then residing in the 
manor house, the compliment of nominating another person 
to the situation of schoolmaster. Mr. Tharp accordingly 
nominated the pauper to be schoolmaster, under Lord 
Orfor^e will, which the "Said Chdrles Wedge, the receiver,* 
agreed to. Hie ptiuper resided at Chippenham during thu 
seven years as aforesaid, until the present order, in tha 
house, rent free, wherein his predeOessors, th^ schoolmasters, 
had resided before him, and he received the annual sum of 
20/. during the first three years, from the said Gharhs 
Wedge, and afterwards from John Tharp, Esq. «nce he haa 
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been the receiver of the Chi'fypenham manor and estates. 
The house, and garden attached to it, were of the value of 
10/. per annum, part of which he under-let to the parish at 
tlie annual rent of 2/. 25 . during the said seven years. The 
said Charles Wedge, during the time he was receiver (from 
disapprobation of the pauper’s conduct) suspended payment 
of his salary for two years, but afterwards, at the intercession 
of Mr. Tharp, paid the whole. Mr. Tharp also, by reason of 
the pauper 8 misconduct, gave him notice, in December, 
1820, to quit within a month, but afterwards allowed him 
to remain, which he did until his removal to Lakenheath. 
It also appeared in evidence, that a former schoolmaster, 
named Robinson, who held the situatioi^ forty-three years 
ago, and resided in the same house for about two years and 
a half, was dismissed for misconduct, in not attending re¬ 
gularly at church with the charity children, and upon his 
refusing to quit the house, he was, with his goods and chat¬ 
tels, forcibly turned out by two constables of the parisii, 
the Rev. Clement Tookie, then clergyman of the parish, who 
died about tw’enty-five years ago, aged eighty-one, being 
present at the time, and aiding therein; and that about a' 
month after Ilobimon*s expulsion, one John Creek succeeded 
him in his situation, and lived in the same house. The an¬ 
nual sum of 20/. was paid to the pauper, both by Charles 
Wedge and Mr. Tharp, out of the Chippenham manor and 
estates, and it was allowed them in tlfeir accounts by the 
Master in Chancery. 


Scarlett and Nolan, in support of the order of Sessions. 
J^ssuming that the pauper was duly appointed to the office 
of schoolmaster under the directions and regulations of 
\dord.OrforcTs will^ two questions arise in this case for the 
opinion of the pourt, first, whether the annuity or salary of 
20/. per annum, charged upon the real estates of the donor, 
and received by the pauper, was sufficient to confer a set¬ 
tlement by^estate; and second, w'hether the pauper’s re- 
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sidence in the house assigned him, being of the annual value 
of 10/. was sufficient, under the circumstances of tlie case, 
to gain a settlement w'ithin the meaning of 13 14 Car. 2. 

Both these questions are answered in the negative, by refer¬ 
ring to the nature of the pauper’s tenure. It distincftly of Laken- 
appears, that he was removeable at any time at the will and 
pleasure of those who appointed him. This is one of the 
express conditions of Lord Orford's will. It follows tiien 
as a consequence, that he could not be considered as irre¬ 
movable for fort^days, so as to confer a settlement (a). 

This is a decisive answer to the first question; but, suppos¬ 
ing it not to be equally conclusive as to the second, there is 
a further reason i^upon that point why no settlement was 
gained. The occupation of the house is connected with the 
pauper’s service and duty as a schoolmaster, and therefore 
be does not stand in the relation of tenant. In a great 
number of cases it has bgen decided, that the occupation 
must be in the character of tenant to gain a settlement. 

Here the pauper had no interest whatever of his own in the 
tenement. The residence in the school-house was an inci¬ 
dent to the office of schoolmaster. He was removeable 
from that office at the absolute will and pleasure of the lord 
of the manor, and if he were removed from the office, it 
followed as a consequence that his right to hold the tene¬ 
ment ceased iustantcr, and he might be forcibly turned out. 

Supposing bim to be tenant at will, still he might be turned 
out without the formality of legal process, and there would 
be an end to the settlement. Upon this point Rex v. 

The Inhabitants of Cheshunt{b), is a decisive authority. 

The fact of the pauper having underlet a portion of the 
tenement at ati annual rent of 2/. 2s. makes no difference*in 
the case, because he had no other interest in the premises * 
but what was coeval w’ith liis office, and, |is soon as he was 
dismissed from his situation, his interest in the tenement , 
also ceased. The mere act of letting a part of the tene- 

(a) Rex V. Uttoxeter, Burr. S. C. (6) i Barn*. & Aid. 473. 

338. Rex v. Stone, 6 T. R. 293. 
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ment is not conclusive, unless it can be shewn that he had 
a* right to let it. This right is negatived by the facts of the 
case, and all ai^ument on this ground must completely fail. 
The cases of Hea? v. Melkridge (a), Rex v. Minster (ft), and 
other similar cases are distinguishable from this, because in 
ail those the tenements were totally disconnected with the 
service. Upon this distinction the opinion of Bayle^, J., in 
JRer V. Kelstern(c) is quite decisive. On the other side, 
Rex V. Owersby k Moor (d), from the similarity of its cir¬ 
cumstances, may be relied upon; but it, is materially dis¬ 
tinguishable from the present case. There die schoolmaster, 
who was entitled to the profits of a certain farm for his 
services, actually occupied a part of the frust estate himself 
under an agreement. The appointment was for life, and 
being irremovable by the trustees, the Court decided that 
the settlement was gained. On these grounds the order of 
Sessions must be confirmed. 


Dover, contrA. The pauper gained a settlement in Chip¬ 
penham upon both or either of two grounds; first, by tlie 
occupation of a tenement of the yearly value of JO/.; and, 
second, by receiving a rent charge of 20/. per annum, jiay- 
able out of lands in that parish. Upon the first point the 
case finds that the pauper resided in the schoolmaster's house 
rent free for seven years, until the date of the order in ques¬ 
tion, and that during that period he underlet part of the 
tenement to the parish at two guineas per annum. It has 
been argued, that by such residence the pauper could not 
gain a settlement, because he was not irremovable for forty 
ddys. Supposing it could not be contended with success 
that the pauper gained a settlement by estate, yet it is per- 
‘feqjly clear th^ if he had a right 'of occupation, his title is 
< quite immaterial.. Here he had a right of occupation, and 
, the tenement being of the annual value of 10/., he is set- 


(a) ,1 T. R. 598. 
(ft) 3 M. & S. 276. 


(c) 5 M. & S. 136. 

(d) 15 East, 357. 
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tied Mitiiiu the meaning of 13 & 14 Car, S}. It is no an-' 
swer to this argument that the trustees pr the lord of tht^ 
manor might have removed him at any time^ the question 
is, could the parish officers have removed him, or could the 
magistrates upon their application have removed him I • It 
docs not follow, because his right to occupy th(^ school 
was defeasible by the trustees, who might have turned him 
out if be did not perform his duty, that the parish officers 
might have removed him, and so hsve defeated the settle*^ 
ment. It is sufficient that he has the beneficial occupation, 
without regard to t\ie nature of his title. JBcar v. Saint* 
in Derby (a). The case of Rex v. Fillqngley (b) seems de¬ 
cisive of this point. In that case the pauper lived upon a 
tenement of 10/. a year, given him out of charity, and the* 
Court decided that he came to settle within the meaning of 
the statute. Can it be said that the pauper in this case* had 
not the beneficial occupation f This is not a case of occu¬ 
pation merely; for the case finds that he underlet part of 
the tenement and received a rent of £/. 2s. per annum. 
Quoad that, at least, it is clear that he was the beneficial 
occupier. The case of Rex v. Cheshunt was determined 
expressly on the ground that the occupation of the house 
was not in the character of tenant, but of servant. The 
fact of underletting distinguishes this from those cases where 
a servant has been allowed to reside in a house as a mode 
of paying bis wages. Here the pauper resides not as a 
servant, but in the character of tenant, and lie was clearly 
irremovable by the parish officers. 
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The Court stopped him. • 

ApnoTT, C. J.—I think this first point is decided J^y 
Rex V, FiUongley, We cabnot consider this person as an 
occupier of the house in the character of servant, inasmudi 
as here there is no master to whom it can be predicated,*he 

(A) 1 T. R.*458. 


(a) 5 M. & S. 90. 
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owes any service. Whether he occupies in virtue of his 
tf^pointmeut as schoolinaster or not, appears to me to be 
perfectly immaterial. He takes possession of a tenement 
which is found by the case to be of the yearly value of 10/. 
It^does not distinctly appear to whom the house belonged, 
but he Occupies for a considerable length of time, and I 
think it may be conceded that he had no right to hold the 
house longer than he held the office of schoolmaster; but 
still he comes to settle upon a tenement within the meaning 
of the statute of Charles, according to decided cases. The 
case of lR,ex v. Tillongley is decisive. There the pauper’s 
brother said, I wjll give you a close in the parish of A.y 
containing about four acres, to enjoy as long as 1 please, 
and to take it again when I please, and you shall pay nothing 
for it j” and it was held, that such possession, when coupled 
with residence, conferred a settlement. I'o be sure that is 
as strong a case in support of this as possibly can be; for, 

i 

supposing the pauper to be removable at the will and plea¬ 
sure of the lord of the manor, still a settlement w'ould be 
gained by his residence for forty days. No authority is cited 
contravening tliis doctrine, and therefore 1 am of opinion 
that the pauper has gained a settlement by residing on this 
tenement under the circumstances stated. 


Bayley,J. —1 am of the same opinion. If the pro¬ 
perty is of the vjilue of 10/., it is not necessary the party 
should pay any rent for it. If lie is allowed to occupy rent 
free, still that will be sufficient to .confer a settlement. 
Here though the pauper may be considered as giving a part 
of his services for the privilege of being allowed to reside 
in, this house, yet he holds in the character of tenant at will; 
- and if he is allowed, w'itli the consent of the owner of the 
property, to come for the purftose of permanent residence 
in the parish upon a tenement of 10/., 1 think he comes to 
seltle. He comes, not for a temporary purpose, but for a 
permanent re^dence, and 1 think that is the meaning of the 
words to settle,” 
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Holkoyd, J.—I am of opinion that a settlement was 
gained b}? renting a tenement of 10/. »year. In point of 
law the pauper was, in the strict sense of the word, tenant 
at- will, and was the person whom the law considers as 
being in the possession of the school-house, and not ^he 
lord of the manor, or the receiver of the rents of tlTe manor. 
In the case of master and servant, the servant enjoys under 
his master either as tenant, or he has merely the use of the 
residence for his master’s service, in which latter case the 
possession is considered that of the master; but it cannot 
be said here that the schoolmaster was the servant of the 
person by whom he was appointed, or enjoyed the house as 
a servant, unless there is somctliing to shew that the pos¬ 
session of the house was retained by the donor or person 
appointing him. The legal and the virtual possession must 
be considered in him until the tenancy is put an end to by 
those who have a right to do so (a). 

Order quashed (6). 

(a) Be$i, J. was absent. 

(/;) Vide Rex v. St. Michael's Bath^ 1 East, 288. Rex v. Stockley Pom- 
r«y, Burr. S. C. 762. Rex y. Melbourne, Id. 244. Natland Stainton, 
Jd. 793. Rex v. Woburn, Id. 705 ; and Rex v. JViiehngham, Cald. 121. 
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Where, by the This was a mandamus to the defendants, commanding 
inano™ persons them to hold a customary court for the manor, and receive 
not being pre- g surrender from John Booker and Mary his wife, of a piece 

viously cus- _ 

tomary te- of copyhold land, held of and within the .manor, and lately 

dwelling in, sold by the said J. B. to Robert Stewart, and thereupon 

pnreh*a”ing by an admittance thereto to the said R. S., according to 

Burrcnder cns- the custom of the manor. The return to the writ stated, 
tomary lands 

within the that ** within the said manor there now is, and from time 

lia1Ile*^io''pay a whereof the memory of man is not to the contrary, there 

the“To^"\han been, with respect to persons not being customary 

tenants or in- tenants of the said manor, or not dwelling xvithin the same, 
habitants, and , • , . i i j i_i 

a person not and with respect to them only, an ancient and laudable cus- 

©r'inhabkant* approved of, that if any person not being a 

had purchased customary tenant, or not dwelling within the said manor, 
the equity of •' 

redemption in shall take any estate as a purchaser by surrender or other- 

Ltate,'*Md'^^in " of ®oy lands or tenements customary within the said 

order to save manor, that then he shall pay for liis fine unto the lord of 
the larger fine ’ . ^ , 

due in respect the said manor for the time being, as the lord«and he can 

subsequently agree.” The return proceeded to state, that the usual fine 

purcluTser'of a persons, such as it had previously described, was 

smaller estate, two years value of ihe estate, and that persons being tenants 
the Court *. , , • • i /• ffw 

granted a man- or inbabitaiits had paid another and difierent fine. ** I hat 

lord and* ste*^w- before the 22d of September last the said R, Stewart had 

ard to admit become the purchaser of the equity of redemption of and 

him to the lat- . . 

ter, and as the lU certain Customary lands, &.c. within the manor, being the 
did**nt)t**alkge »terest of one W. S. Littler in the said lands, &c.; and 

rn^the*°ransac 27tl\of September last, 

tion, the m?n- caused a certain notice in writing to be delivered to,” the 
damus was ' 
made peremp¬ 
tory, although the effect of aihnittance to the smaller estate would be to defeat tlie 
lord's claim to the fine due upon the laager estate fir^t purchased. 
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lord, *' whereby, after reciting that he had purchased the 1838* 
said interest of the said fV. S, L. in certain lands, &c. copy- 
hold of the said manor, comprized in a surrender, made and 
passed at a court held for the said manor, on the 8th of Mber 
October, 1811, by the said W. S. L. to Mathew Mountford Foaroa. 
and Arthur Mountford, subject to a proviso for redemption 
and surrender of the premises on payment by the said 
W.S, L. or^is assigns on the 25th of March, 1822, or any 
subsequent 2ath of March, during his life, on six months’ 
previous notice, of .SOO/. to the said M. M. and A, M., their 
executors, &c., he did thereby give notice that he did intend 
to pay olF the said sum of 300/. on the 25th of March, 

1822, in pursuance of the above condition.” It then stated 
that It. S. had never been a tenant or inhabitant of the 
manor, and that the yearly value of the lands, &c. men¬ 
tioned in the notice was 234/., whereas the yearly value of 
the lands, &c. sold by Booker to R. S. was much less, they 
not being more than half an acre in extent, concluding 
thus: that the said R. S. did purchase the said piece of 

copyhold land from the said J. B. after the said purchase 
made by him of the interest of the said W. S. L. in the 
said lands, &c. mentioned in the said notice, in order that 
he the said R. S. might be admitted to the said piece of 
copyhold land, and might by such admittance become a 
customary tenant of the said manor before he should take 
by surrender or otherwise the said customary lands, &c. in 
the said notice mentioned, and for the purpose thereby of 
avoiding or eluding the payment of the fine which vvould 
become due to the lord of the said manor by virtue of the 
custom above set forth, whenever he the said R. S, not being 
a customary tenant, &c., or not dwelling, Sec., should take 
the estate of the said lands, 8&c., in the said notice mey- 
tioned, as a purchaser by stirrender or otherwise, and be 
admitted to the same, and of depriving and defrauding the ^ 
said lord of the said fine payable according to the said 
custom.” • 
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Pa/teson, on the ipart of the prosecutor, now contended, 
thht the return .was insufficient upon several grounds; first, 
because it appeared that when Mr. Stezeart applied to be 
admitted to the smaller tenement, the lord of the manor 
had, and still had a complete tenant to the larger tenement, 
and therefore had no power to compel Mr. Stewart to be 
admitted to the larger tenement at all, so long as there was 
a complete tenant on the rolls ; second, that it*^did not ap¬ 
pear that there existed any custom compelling persons to 
be admitted to tenements in the order in which they pur¬ 
chased them; third, that the interest which Mr. Stewart 
bad purchased in the larger tenement was merely an option 
to repurchase it, contingent upon Mr. Littlers living till 
the 25th of Marchf 1822; and therefore at the time of his 
applying to be admitted to the smaller tenement, it was 
impdssible for him to be admitted to the larger tenement, or 
to know whether he could ever be admitted to it; fourth, 
because Mr. Stewart was by law entitled to bring himself 
within the custom in any manner in his power, and to be 
admitted, or not admitted, to any tenement which he had 
purchased without regard to the lord’s fine; and, last, that 
at all events Mr. Stewart was entitled to be admitted to the 
smaller tenement; and the question therefore was, merely, 
as to the quantum of fine which he ought to pay, if he 
should hereafter be admitted to the larger tenement, which 
was the proper subject of an action after such admittance, 
and not of return to the present writ. The second point 
required no argument; no special custom as to the order 
of admittance was stated in the return, and therefore none 
oould be presumed ; in this respect therefore the return was 
cj^early no answer to the writ. Upon the first and third 
points, having cited Rex v. TyUlington (a), Hubbard v. Ham~ 
mond{b), Rex v. Hendon{c), Graham v. Sime{d), and Fin. 
Abr.{e), as to the first; and King v. King(f), and Doe v. 

(a) Freem. Rep. 496. (d) 1 East, 631. 

(//) 4 Co. Rep, 5;8 a. (e) Vol. vi. 109. Fines, A. c. 

(0 2 T. R. 484. (/) 3 P. Wms. 36Q. 
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Tomkimia), as to the third, the Court desired him to cou- 
fine himself to the question involved in the fourth objectioi^ 
namely, whether the return contained such a plain and 
sufficient allegation of fraud, with respect to the fine, as 
afforded a legal ground for the refusal to admit the party. 
The insinuation in the return is, that the purchase made by 
Mr. Stezcart of Mr. Booker was with an intention to de¬ 
fraud the lord of his fine; but there is no direct act of fraud 
alleged, such as the party can reasonably understand and 
prepare himself to refute; nor do the facts of the case at 
all support any supposition of a fraudulent intent. There 
is no secrecy or concealment practised by these parties, but 
an open and notorious purchase of a present interest in tlie 
small tenement, such as may hereafter enable the purchaser 
to be admitted to the larger tenement in which he had pur¬ 
chased a future interest, upon paying the smallest fine. 
What illegality or fraud is there in such a transaction, and what 
injury is there in effect wdiked to any individual thereby . 
It is not imputed in the return that the purchase was not a 
real bond fide purchase; nor in fact was it possible so to 
allege. There is then no fraud either in law or in fact, the 
lord has sustained no injury, and has no cause of complaint; 
nor is the allegation so clear and explicit as to call upon the 
other party to answer or refute it. Upon this short point, 
therefore, there can be no doubt that the return is insuffi¬ 
cient, and the rule must be made absolute for a peremptory 

mandamus. 

• 

JV. E. Taunton, contrd. It was impossible in such a 
case as this to allege any direct and positive act of framj, 
because it must be admitted dial the purchase of the smaller 
jteuemeiit was a bona fide jpurchase. But the return does 
allege a fraudulent object apd intent, and that is sufficient 
to support it. It alleges that the purchash was made for 
the purpose of avoiding or eluding the larger jintf and ^ 

(a) 11 East, I4&. • 
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depriving end defrauding the lord of that fine, Wh«t lan¬ 
guage can be faid.to allege fraud, if these words do not? 
It is admitted, on the other side, that the transaction was 
entered into for the purpose of avoiding the larger fine. 
That is in effect a fraud upon the lord; the return avers 
that it '^'as done for that purpose, and although the word 
“ fraudulently” is not used as connected with the act, still 
the whole sentence as plainly and explicitly imputes a fraudu¬ 
lent motive, as it is possible for language to do. It is not 
competent to Mr. Stewart to take these objections in the 
present shape. The retuni is upon the* face of it a sufli- 
cient answer to the writ, and any objection to the language 
of the former should have been taken in the form of an 
action for a false return, and cannot be raised in any other 
proceeding. The present mode of proceeding is in effect 
an admission of the truth of the charge; the fraud is not 
denied; therefore it is in substance admitted; this is the 
invariable rule in pleading, an(i the plain rule of common 
sense. It is obvious that a fraud has been committed, and 
the Court will not lend themselves to the maintenance and 
promotion of that fraud, merely because it is not alleged in 
quite as rude terms in the return as it might have been. As 
respects this point, therefore, the return is j>erfectly good, 
and the present rule must be discharged. 


Abbott, C. J.—Upon the single point to which we have 
desired the arguments of counsel to be particularly ad¬ 
dressed, 1 am of opinion that this return is insufficient in 
law. Here is a custom that a person who is not a tenant 
fir an inhabitant of the manor, shall, upon being admitted, 
pay a very large fine, and that a person who is a tenant and 
inhabitant slrall pay a much smaller fine ; and the ai^ument 
advanced is, that no man shall be allowed by bringing him¬ 
self within the* situation to which the small fine attaches, 
to avoid the burthen imposed by the larger, because such 
an arrangement is a fraud upon the lord. 1 am of opinion 
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(bat such ati act is no fraud in law. The question indeed 
may very fairly arise, whether the purchase is a bona fide 
purchase, and whether the residence h an actual residence ; 
and w'here it appears that either the one or the other is 
merely colourable and fictitipus, fraud may be properly im¬ 
puted. But there is no allegation of that kind in this re¬ 
turn; it is admitted that the interest of Littfer, and the 
piece of land of Booker, were really and bon§lt fide pur¬ 
chased; and that being the case, it seems to me that no 
fraud has been practised in fact, or in law, upon the lord, 
and that as the •return is deficient in that respect, it is no 
answer to the writ. 


1823. 

The Kino 
e. 

Meer 

and 

Forton. 


Bay LEY, J.—1 entirely concur with my Lord Chief Jus¬ 
tice. The surrenderor in this case continues tenant to 
the lord up to the period w'hen admittance is claimed by 
Mr. Stewart, and remains subject to all the burthens inci¬ 
dent to such a tenancy > and he has clearly a right to insist 
upon the acceptance of his surrender, and the admittance of 
his surrenderee. There is no fraud imputed to Mr. Booker 
and his wife, it is imputed wholly to Mr. Stewart. But the 
facts clearly shew that no fraud has been committed, and 
therefore the bare insinuation of a fraudulent motive cannot 
afford a legal answer to the claim made by the writ of man¬ 
damus. What are the facts ? Mr. Stewart purchases, ac¬ 
tually and boiiSl fide, the equity of redemption of Mr. hit- 
tier, intending at some future, but indefinite period, to be¬ 
come the purchaser also of his legal estate; and then dis¬ 
covering that the immediate purchase of the legal estate in 
another tenement will relieve him from the payment of a 
heavy fine, and render him liable only to a much lighter 
one, he does, also fairly and bona fide, purchase the field 
from Mr. and Mrs. Booker. Why was he not entitled to 
do this? Upon what principle was he.barred from availing 
himself of such an advantage ? And how can such conduct 
be called a fraud ? 1 entirely agree that it amounted to no- 
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thing like fraud. But even if it did, this return is insuffi¬ 
cient. The allegation must be direct and unequivocal, and 
must state an act of fhiud, not merely a fraudulent motive. 
Nor is the party bound to submit to the insinuation con¬ 
veyed by this return, and seek his remedy hereafter in an 
action; he may object to the return as insufficient, as he has 
done in the present instance. It seems to me, therefore, 
upon these grounds, that we have but one course to pursue, 
namely, to quash this return, and to grant a peremptory 
mandamus. 


Holhoyd, J.—^This seems to be very clearly an honest 
and bonil fide transaction of purchase and sale, made, in my 
opinion, for a legal and innocent purpose. At any rate it is 
manifest that the return does not shew with any certainty 
the contrary, and therefore Mr. Stewart is fully entitled, 
both in law and justice, to all the beriefit that may' accrue to 
him from the insufficiency of the ceiurn. We can do no 
other than treat this as an insufficient return, and make the 
rule for a peremptory mandamus absolute. 

Hide absolute («). 
fa) J. was abw-iil. 
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X HE defendant having become bankrupt, and.surren- Comniission- 

dered to his commission on the 4th February last, but not rupt are not 

being then prepared to make a full discovery and disclosure 

of his estate and effects, the commissioners, on his prayer, enlarge 

adjounicd the meeting generally, by their written order, for tfie <{isciosurc 

that purpose, vvitlfout naming any day, but verbally fixed pup^’g estate 

tlic day for the \stA'pril. On the 12th March, the defendant th® 

, f, . . time mention* 

surrendered himself into the custody of the marshal in dis- ed in s. 3. of 

charge of his bail, in an action brought against him by a tuto,*s"in fess 

creditor, and on the 24th ilfarc/t, whilst remaining incus- ^p,.riod^^ 

tody, the plaintiff lodged a detainer against him for a debt Therefore 

V , , , , . t whereabank- 

of 10,000/. under which he was now held in custody, and rnpt surren- 

liaving, on a former day, olAained a rule nisi to be discharg- conimiss?on”on 

ed, on filing common bail, the question was, whether the tho 4th h'cbru- 

commissioners of bankrupt had authority under the 5 Geo. 2. commissioners, 

<•. 30, to enlarge the time for the bankrupt’s examination eniargcd'^^hc'^’ 

for so long a pciiod as from the 4th Februaru to the generally 
^ * *^111 writing, tor 

1st JprH, and thereby to protect him from arrest. liim to make a 

full discovery 
of his estate 

(}. Marriott now sliewed cause. This rule was obtained effects, 

and verbally 

niidi r the authority of the statute 5 Geo. 2. c. 30. s. 5. which, fixed the ad- 

. . , jonrnraent day 

It Will he contended, empowers the commissioners to enlarge for the 1st 
the period for the examination of the bankrupt to any i*n- *intc*i^val” 

hinited period, and provides a protection from arrest during the bankrupt 
* ^ having surren- 

the interval. "I'hcre are, however, tw'o answers to this ap- dered in dis- 

plication. First, section 3, of this act, which authorises was*^detained’ 

the Lord Chancellor to enlarge the time for surrendering a 

bankrupt, expressly limits th«! enlargement to fifty days; affd Court refused 
I f *• • 1 . ..1 ij*® discharge 

llicrefore it is most improbable that the legislature intended him out of cus* 

to give the commissioners larger powers than they had pee- jug^protected* 

viously given to the Chancellor; second, the words of sec- from arrest by 

^ the coinmis- 

lion 5, do nut give the unlimited power which is contended sinners order. 
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for, but clearly refer to that limited enlargement mentioned in 
Jthe previous clause. The freedom from arrest is, ** for and 
during the said forty-two days, or such further time as shall 
be allowed to such bankrupt for finishing his examination, 
flf aforesaid** Now, this is evidently in reference to the 
former clause, and consequently the commissioners have no 
power to extend the protection beyond fifty days. In this 
case they have extended the time for the examiuation beyond 
that period, but the privilege from arrest is not co^extensive, 
and therefore the defendant being already in custody in an¬ 
other action, the plaintiiF has acted in die only way open to 
him, namely, by lodging a detainer. In the case of Davis 
V. Trotter (o), it was doubted whether the commissioners had 
the power to enlarge the period beyond the forty-two days at 
all, and though it was there decided that they had such 
power, still it does not appear in the case that the exten¬ 
sion is authorised beyond that given to the Great Seal. 
Some limit must be put to the authority of the commis¬ 
sioners, for if they can protect the bankrupt from arrest for 
so long a period as now contended for, they may protect him 
for ten years. This rule, therefore, must be discharged. 

Abraham, in suppoit of the rule, contended, that the 
clause which gave the commissioners the power to enlarge 
the time for the bankrupt’s examination, was unconnected 
with and independent of that which related to the Lord 
Chancellor, and clearly had in view to extend the protection 
ficom arrest in an equal degree with the time for examina¬ 
tion. The intention, he insisted, was to give a privilege 
from arrest until the examination was finally conduct, and 
therefore that the order for adjourument in this case neces¬ 
sarily operated as a protection to the bankrupt’s person. 

0 

« 

Per Curiam.—^T he question is, whether this order for 
adjourning the bankrupt’s examination was correct, and 
, C«) 8 T- R. 475. 
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such as conferred a privilege from arrest co-extensive with 
itself. It is quite clear that it was not. The fifth clause of 
the statute must be construed widi reference to the third, 
and upon that construction, as well'as upon sound sense and 
reason, the commissioners have the same power of enlarge 
ing the time as the Lord Chancellor, and no mqre. This 
adjournment being for an indefinite period, was an excess of 
the authority of the commissioners, was substantially bad in 
itself, and conferred no protection at all on the person of 
the bankrupt. The plaintiff therefore has acted regularly, 
and we are bound to discharge this rule. Any other course 
would lead to manifest mischief and injustice, for such a 
prolongation of the time for examination, coupled with a 
privilege from arrest, would be an encouragement to every 
bankrupt to put off the disclosure of his effects as long as 
possible, and would produce serious inconvenience 0 the 
creditors, and to public business. 


1883. 
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«. 
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Rule discharged. 


Novello V. Toogood. 


ff'iednesdBy, 
April 30. 


T^RESPASS for breaking and entering the plaintiff’s 
house and distraining his goods. Plea, Not Guilty. At 
the trial before Abbott^ C. J., at the Middlesex adjourned 
Sittings after Easter Term, 1822, the plaintiff had a verdict 
with 2/. 16s. damages, subject to the opinion of the Court, 
upcm the following case ^ 

The plaintiff, who is a BritishAiorn subject, rented and 
occupied a bouse in the parish of St. James, Wesimin^er, 
and let a part thereof in lodgings, from the 5th January to 


Where a BH- 
tish-horn sub¬ 
ject, employed 
as first choris¬ 
ter at the Por- 
tuguese ambas¬ 
sador’s chapel, 
with a salary, 
rented and oc¬ 
cupied a 
house, and let 
part of it in 
lodgings, suud 
a distress was 
levied on his 


the 13th September, 1821; on which kttet day the defendant, 

who was collector of the poor rates of the said parishi er^ Held, that bis 

goods were 

not protected by 7 Ann, c. 12, assuiaing him to be a domestic servant of the ambassador. 
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tered the plaintiff’s house, and distrained his goods under 
tije usual distress warrant. The rate on which the distress 
was founded «as duly made, allowed and published. The 
sum of 2/. I6s. for which the distress was levied w'as due in 


respect of the house for half a year’s poor rate, from the 
5th Janu&ry to the 5th July^ 1821, and was regularly de¬ 
manded of the plaintiff, and payment thereof refused, be¬ 
fore the distress was nmclc. The plaintiff, for twenty-five 
years last past, has been in the service of the ambassador 
from the crown of Portugal to the late and present King of 
Pnglandy as first chorister in the chapel ^f his Excellency, 
in South Audley Street^ which is attached to the house of 
the ambassador; and as such has received a salary from the 
ambassador, payable quarterly; but the plaintiff did not 
live in the ambassador’s house. During all that time the 
plaintiff has officiated as such chorister in the said chapel 
twice on all Sundays and Saints’ days, and Fast days, ex¬ 
cept on Wednesdays in Leiity wfifen the service is performed 
only once a day. The Portuguese ambassador professes the 
Roman Catholic religion, and, according to the ritual of that 
religion, it is necessary to the due celebration of divine ser¬ 
vice that there should be a person to officiate as the plaintiff 
did. During the time in question the plaintiff was regis¬ 
tered w'ith the Secretary of State as chorister to his Excel¬ 
lency, and his name was affixed in the sheriff’s office, in 
the list of persons in the service of foreign ministers. 
During the period for which the rate became due, the plain¬ 
tiff v'as, and acted as prompter at the King’s Theatre, in 
the Ilaymarket, and also was, and acted as a teacher of 
music and languages, from both which employments he de¬ 
rived, and still derives, pecuniary advantage. The engage¬ 
ment as prompter at the King’s Theatre was absolute, and 
confained no exception of the tinjes when he might be en¬ 
gaged as chorister *in the ambassador’s chapel. The ques- 
tion/or the opinion of the Court is, whether the plaintiff is 
entitled to recqver. If so, tjie verdict is to stand; other¬ 
wise a nonsuit to be entered. 
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Campbell, for the plaintiff. The questions in this case 
are, first, whether the plaintiff is a domestic servant of the 
Portuguese ambassador within the meaning of the statute 
7 Amt. c. 12; and, second, whether a warrant of distress 
for levying a poor rate be such process as is mentioned nn 
the statute; for if it be, the defendant is clearly’liable to 
an action of trespass. The material question certainly is, 
whether the plaintiff is such a domestic servant as is men¬ 
tioned in the statute. The facts of the case clearly shew 
that he is a domestic servant. He has been twenty-five jears 
in the same capacity, namely, first chorister to the ambas¬ 
sador ; he has performed the duties of that situation con¬ 
stantly in person; he has regularly received an annual salary 
in respect of his services; and those servicea are absolutely 
necessary to the celebration of the ambassador’s religious 
devotions. All these facts are found by the case, and t&ken 
together, they clearly satisfy the meaning of tlie word 
** domestic,” and entitle tfie plaintiff to the privileges con¬ 
ferred by the statute. It is true he did not reside in the 
ambassador’s house; if he had resided there, this question 
could never have been raised; but how is the case varied 
by that circumstance? Residence in the ambassador’s house 
is perfectly immaterial. The retinue of a foreign ambas¬ 
sador is necessarily very numerous, and it would be utterly 
impossible that all the servants could reside in the identical 
house which is inhabited by their master. This statute is 
merely a confirmation of the law of nations; Blackstone in 
his Commentaries so describes it (a), and it is so defined in 
all the cases upon the subject; and it is quite clear from the 
writers upon the law of nations, that the protection \ws 
originally intended to be given to every individual belonging 
to the retinue, and in any manner necessary to the digjjity 
of the ambassador. Vatelh lib. 4. c. 9> ss. 104. 114. 120. 
Puffendorffj lib. 8. c. 9* s. 6. and Fan Bynkershoek, c. 15.^ 
In Seacomb v. JBowlney (6) it was held, that a chaplain to 
(a) Vol. i. c. 7, 255. ' {}>) 1 ^'ds. 20. 
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1823 . afii ambassador, if he performed duty, was protected by the 
statute ; and therefpre a chorister^ being a person necessary 
ovmLo iQ celebration of divine service, is strictly withiii 

Toocood. the principle of that case. In Triquet v, BcUh (a) a secre~ 
taly was held to be within the statute, although he had 
never lodged in the ambassador’s house, and had never re¬ 
ceived any wages, which are circumstances that rendered 
that case a much weaker one than the present. In Caro^ 
A'wo’s case (b) it was said by Wright, J., « that it was for- 
merly thought necessary that a foreign ambassador’s servant 
should lie in the house to entitle him to protection under 
the statutewhich seems to intimate pretty strongly that 
the rule had been there relaxed in that respect. In Hopkins 
v. De Robeck (c^, it was said by the Court, that the words 
** domestic” and ** domestic servant,” in the statute, are 
only *put by way of example, and a secretary was there held 
to be privileged, though his name was not registered in the 
office of the Secretary of State. These, indeed, are all 
cases of personal arrest, but there are also cases in which the 
statute has been treated as extending to the goods of the 
persons privileged. Lockwood v. Coysgarne (d), and Fon- 
tainier v. Hey I if), W'ere both cases of execution against the 
goods, and though the privilege was not allowed in either of 
them upon other grounds, it was admitted, that if it existed 
at all, it would apply to the goods as well as to the person. 
Therefore, upon the authority of these cases, and upon the 
very strong facts, which appear in favor of the plaintifT 
here, it seems clear that he is a person within the protection 
of the statute, and consequently that the distress was illegal, 
tuid he is entitled to recover the value of the goods dis¬ 
trained by the present action. Upon the other point, he did 
not^think it necessary to trouble .the Court, inasmuch as it 
would follow the £rst, whichever*way it was decided. 

(а) 3 Burr, 1478. (d) 3 Barr. 1676. 

(б) 1 Wils. 78. (e) Id. 1731. 

(c) 3 T. R. 79. 
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£. Lamest for the defendant. Upon Uie face of this case 
it is maiufest, that the plaktiff’s emplpyment by the For* 
tuguese ambaseadca* is merely colourable, and therefore he ia 
xx>t witliin the protection of the statute. He is a British^ 
bora subject, not livmg in his saaster*s house, but occupy¬ 
ing one of bis own, which he kts out in lodgings; eaercising 
an active professkm as a teacher of music and languages, 
having a perimnent and lucrative situation at the Opera 
House; r^idering no personal or domestic service to his 
master, but calling himself a chorister, and upon that single 
ground claiming an exemption, both for his person and his 
goods, from all liability to payment of rates and taxes. It 
is said that bis services in the chapel are necessary to the 
ambassador, but it is not explained bow; that he has been 
twenty-6ve years in the situation, and has r^ularly received 
a salary; but who hired him, what is the amount of his 
ssdary, or by whom, or upon what condition it has been 
paid, does not appear. aTI these circumstances render it 
a case of great suspicion; but, independently of that, it is 
plain that the statute does not in any degree embrace the 
goods of the servaiUs of the ambassador, and therefore this 
action cannot be maintained. The words of the fifth sec¬ 
tion evidently^confine the privilege to the persons of the 
servants, nor is there to be found in any of the writers 
upon the law of nations any argument to shew that it ever 
extended to the goods of any but the ambassador himself. 
In Delvalle v^Plomeria), which was an action against a 
sheriff for a false return of nulla bona, it was deternffned 
diat the mere fact of the party against whom the process 
was directed, being a ^servant to an ambassador, did uot 
justify the ^eriff for not executing the process against jtbe 
goods. This however is a subordinate and comparatively 
unimportant point, for the ’strong argument in the case, and 
that upon which the plaintiff must fail, is, that the pretend¬ 
ed service to the ambassador, is not such a service Ss is 
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necessary to bring the plaintiff within the operation of the 
statute. Jt is clearly a mere nominal service^ in no respect 
rcndeied to the ambassador personally, and in no degree ne¬ 
cessary cither to his dignity or convenience. Now, the cases 
in <which it has been decided that a nominal or colourable 
service not suffice, are numerous; Wigmore v. Alva¬ 
rez (a), Cross Talbot (b), Martin \.Manby{c), Darling 
V. Atkins (d), Holmes v. Gordon (e), and many others, some 
of which have been cited on the other side, but which do 
not carry the plaintiff’s case farther. The Court will watcli 
with anxious attention to see that this privilege is not abused, 
and if fraud is found in this case, the plaintiff is clearly not 
entitled to the protection claimed. The Court has, in se¬ 
veral recent cases, declared that privileges of this nature are 
not to be extended beyond their strict and proper line. 
Viveash v. Becker (f), Tapley v. Battine (g), and Bat'd v. 
Forrest (h). This case does not^ come within the reason of 
the privilege, the privilege being granted for the dignity and 
convenience of the ambassador himself. What inconvenience 
or indignity can the ambassador sustain from the plaintiff 
being obliged to contribute to the rates of a parish in which 
he occupies a house, which, from its size, is unnecessary to 
his personal residence. The decision of the Court against 
him will not abridge his power of attending at the chapel, 
and singing as usual. The ambassador will be in no degree 
prejudiced, and if not, then there is an end to the only rea¬ 
son upon which this protection can be granted. 


Campbell, in reply, re-urged his previous arguments, and 
poMtended, that the present case was within the principle of 
sev^eral of the cited authorities. The Court could not pre¬ 
sume fraud, and unless fraud wa« manifestly shewn, there 


(a) 2 Stra. 797. Fitzgib, 200. 
lb) 8 Mod. 28ft. 

C«) 1 Burr. 401. 

(d) 3 Wils. 3A 


(e) Ca«. Temp. Hardyr. 394. 
(/) 3M.& S. 2»4. 

{fC) Ante, vol. i. 79. 

{h) Ante, 250. 
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was no sensible reason why the plaintiffs should not be en¬ 
titled to the protection of the statute. • * 

Abbott, C. J.—This is an action of trespass for break¬ 
ing and entering the plaintiff’s house, and distraining "his 
goods. The defendant justifies the alleged trespass under 
a warrant of certain justices of the peace, issued for the 
payment of a poor rate, assessed upon the plaintiff in re¬ 
spect of his occupation of a house in the parish in which 
he resides. It is^found by the case that the plaintiff is a 
Jiritish-bom subject, and rented and occupied a house in 
the parish of St. James, Westminster, and let a part thereof 
in lodgings. The case further finds that this person has for 
many years been employed as first chorister to the Portu¬ 
guese embassy, and has also been for many years filling the 
office of prompter at the Italian Opera House, and is a 
teacher of music and laiigjiiagcs. My opinion in this case 
is founded on this single point, namely, that this is an ac¬ 
tion for taking the goods, and not for arresting the person 
of the plaintiff. I shall not give any opinion whether the 
person of the plaintiff was or was not protected from arrest. 
The question arises upon an act of parliament expressed in 
very general terms. It enacts that all writs, wherfeby the 
person of any ambassador, or the domestic, or domestic 
servant, of any such ambassador, may be arrested or im¬ 
prisoned, or his or their goods or chattels may be distrained, 
shall be deemed and adjudged utterly null and void. These 
expressions arc certainly very comprehensive. This*act, 
however, was made in confirmation of the common law— 
it is to be construed according to the principles of the com¬ 
mon law, ^d in questions of this kind, I think the law of 
nations is to be considered as a part of the common |aw. 

I do not know how the privileges of an ambassador can be 
better defined (and I think the definition will agree w'ith our^ 
own authors as well as foreign writers) than by laying it down 
as a principle, that they extend*only to what fs necessary to 

VOL. II. 3 n 
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the personal convenience, the dignity, and the religion of 
tke ambassador himgelf. It is our duty, however, to take 
care that we do not allow the rights of British subjects to 
sustain any prejudice under the pretence of a claim of pri¬ 
vilege to which the reason of the privilege docs not apply. 
1 think the reason of the privilege does not extend to this 
case. I do not say it is necessary that the servant of an 
ambassador should live in his master’s house in order to 
entitle him to the protection afforded by the statute. It may 
on many occasions be necessary, and even extremely tit, that 
lie should have a convenient lodging or place of residence 
for himself out of the ambassador’s house; and if these 
goods had been taken as a distress for a rate due in respect 
of such a lodging or place of residence, 1 should have 
paused a long time before 1 should have held that the case 
was not within the statute. But the facts found in this case 
are quite otherwise. The house is taken by this person, 
part of it occupied by him, and the remainder is let out in 
lodgings. That is not such a house as is requisite for his 
personal convenience, and if it is not so, it is not necessary 
to his master, in respect of whose convenience alone tlie 
privilege is allowed by the statute. Jf we wore to allow the 
privilege in a c^e of this descrijitiou, it might go to this 
length; every servant of a foreign minister, instead of living 
in the miuistei’s residence, might hire some large house iu 
this metropolis, and lei out the greater part of it in lodgings, 
and occupy it for a considerable length of time without 
contributing to the public burthens of the parish, or even 
without paying the landlord’s rent. Such an extension of 
the« privilege would be quite absurd in itself, and not at all 
warranted by the reason upon which it is established. 1 think 
the reason of the privilege does no| apply to thit case, and 
I am quite sure it cannot be the wish of his excellency the 
Portuguese ambassador, or of any other foreign minister, that 
bis sv;rvant should, under the pretext of a privilege emanat¬ 
ing from himseU*, inhabit a ho'isc in this town, and let it out 
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in lodgings, without contributing either to the parochial or 
national burthens. For these reasons,^ 1 am of opinion that 
the defendant is entitled to judgment. 
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Bayley, J.—I am of the same opinion. The question 
raised in this case is not whether the person of (he plaintitF 
is privileged from arrest, nor whether the goods distrained 
were necessary for his residence in the j)lace where he dwells, 
assuming that it was such as his service in the employment 
of the ambassador required. The plaintiff claims an un¬ 
qualified and an unlimited extent of protection for all his 
goods and chattels of whatever nature they may be. He 
thinks fit to take a house which in size is more than neces¬ 
sary for the purpose of his own residence, and he insists, 
that he is to be exempt from all parochial and other bur¬ 
thens, because he is in the service of an ambassador. If 
we were to sanction the exemption to that extent, we 
should enable him to abuse that which was not intended to 
be his privilege, but that of the ambassador, and the am¬ 
bassador only. Holding him liable to parochial rates will 
work no prejudice to the ambassador. He will still be al)Ie 
to perform all his service ; he will not be prevented from 
giving his attendance at the ambassador’s |||uipel, notwith¬ 
standing he is obliged to contribute to the rales of the 
parish wherein he has\aken a house more than necessary for 
his owm residence. For these reasons I think the defendant 
is entitled to judgment. 

Holroyd, J.—I am also of opinion lliat the plaintiff 
is not entitled to maintain this action. He is a Britisk-koni 
subject, and not a person brought hither by the ambass 4 ;tdor 
in his suite. But it is CQiitende^d, that although he is a sub¬ 
ject of this country, yet rfbt only his peisoii, but his goods, 
to the fullest extent, are protected, because he is employed 
by the ambassador in a capacity which, it is said, is tlTat of 
a domestic servant. Supposing him to b<7 a domestic ser- 

3 H 2 
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vant within the meaning of the statute, still I think his pri¬ 
vilege does not exist to the extent claimed. The only 

H, 

ground of the privilege is for the sake of the ambassador, 
in order that he may not be prejudiced in his dignity, or 
othq^wise, by reason of die person or goods of his servant 
being subji^cted to our laws. It is not a privilege granted 
in any respect whatever on account of the servant, and there 
is no fact stated in this case to shew, that the debt for 
which the warrant of distress was granted, arose from his 
being in the situation of a servant to the ambassador. In¬ 
deed the contrary appears; and nothing iS stated to shew 
that the ambassador is in any degree injured by those goods 
being taken—that it will at all interfere with the service of 
the plaintiff, or will in any respect prevent his fulfilling his 
duties as a chorister in as full and ample a manner as if 
the dii.tress had not been made. The very reason of the 
privilege therefore ceases, and clearly does not extend to the 
plaintiff’s goods. The ambassadof is in no degree affected 
either in his dignity, his convenience, or his religion by 
tiiis proceeding, and consequently these goods arc not pro¬ 
tected (a), 

Postea to the defendant. 


(a) Destj J., was absent. 


IVednesdaij, The KiNG V. SaMUEL BoWER. 

April 30. 


Payrnctit of a 
fine, imposed 
the bye¬ 
laws of a cor¬ 
poration, for 
refusing to ac¬ 
cept a corpo¬ 
rate office, 
does not ex¬ 
empt the party 
elected from 


O N the return to a mandamus directed to the defendant, 
commanding him to accept the office of a common council¬ 
man* of the borough of Lai^ister, to which he had been 

« 

elected, it became a question whether the payment to the 
chamberlain of a fiilte of 5/., imposed by the bye-laws of the 
corporation, was a sufficient excuse to the defendant for not 


serving the office, and he may he dimpellcd so to db by mandamus. 
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accepting the office; and without hearing any other ques- 1823, 
tions raised on the returif, * 

Tlic King 

V. 

The Court said—«The payment of the fine of 5l. does Sower. 
not exempt him from serving the office. The by,e-Iaw does 
not say that he shall either pay the Jitte, or serve the office ; 
but if he refuses to serve, he must pay the fine, and he may 
be mulcted fur his contempt^ and compelled afterwards by 
the authority of this Court to serve the office. There is 
nothing to satisfy* our minds that the payment of the fine' is 
to exempt the defendant from serving the office. It is an 
offence at common law for a member of a corporation to 
refuse to take upon him a corporate office to which he has 
been appointed. Let a peremptory mandamus go. 


Rule absolute. 


Wighlman for the crown, and Copley, S. G., for the 
defendant. 


The King Tllie Justices of Flintshire. iVednpmh.y, 

April 30. 

l^PON shewing cause against a rule for quashing an A county trea- 

order of the Flintshire Sessions for assessing and levying a by^an" 

sum of 200/. 5s. 6d., and paying the same into the hands of Ses- 

the treasurer of the county, the case disclosed on affidavits money on the 

was this :— By an order of Sessions, a former county trea- county rates, 

surer was authorized to borro# 1000/. for county purposes, va^o"s*from 

on the credit of the County rates. He banked with Messrs. 

. from his banh* 

Sankey and Co., bankers of Ilolywellf who had front time to ers, and died 

^ in their debt. 

• The Sessions 

being satisfied that the money so advanced had been bonft fide applied to county pur¬ 
poses, made an order for assessing and levying a suift of money towards the repayment 
of the debt, but this Court quashed the order. 
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time advanced him various sums of money. Being engaged 
in private speculations of his own, the treasurer became 
embarrassed in his affairs, and died indebted to Messrs. 
Sankey in a sum of 447^. 15s. 6rf. Upon his death they 
claimed ^he repayment of this money out of the county 
rates, as money advanced for county purposes. The ques¬ 
tion was brought before the Justices in Sessions, who, after 
inquiring into the circumstances of the case and auditing the 
accounts, were .satisfied that the money so advanced had 
been bona fide employed for the benefit of the county, and 
thought themselves bound in equity to make an order for 
the repayment of part of it. Accordingly the order above- 
mentioned w'as made, and the question now was, whether 
such au order was valid and binding. 


Scarlett and D. F. Jones shewed cause against the rule 
for quashing the order, and conto.ided, that it was compe¬ 
tent to the Sessions to inquire into and decide upon the 
justice of Messrs^. Sankey’s claim, and having accordingly 
decided that it ought to be discharged, their order was final 
and conclusive. 


Parke, contrl, W'as stopped by tlie Court. 

/ 

Per Curiam. —We arc of opinion that the order for 
raising this money mu.st be quashed. The fact is, that 
Messrs. Sankey and Co., by consenting to advance this mo¬ 
ney to the county trea.surei', enabled him to pay bills with 
their money instead of paying them out of the county mo¬ 
ney, which came into his hands. If they had not advanced 
that money, the county would have known the extent to 
which the treasurer w’as in arrear,^&nd Ahey would have been 
enablccito call iip<»n him for repayment, or to make upfhis 
accounts; but they enabled him to close the eyes of the 
county, and lull it into a stale of false security. That is 
the real state of the case; and if we are to do justice be- 
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tween two litigating parties, the order for raising this money 
must be quashed. He/who imprudently trusts anothftr, 
must take the chances of his improvidence. 

Rule absolute for quashing the order («). 
(o) Vide ante, vol. i. 470. 


1823. 


The Kn«« 


V. 


The 

JUSTICKS of 
Vlintsikrr. 


The Kino r. Tl»e Inhabitants of Whitchurch. 


fredtieitdifi/, 
April 30 . 


B 


y an order of two Justices, Joseph Pierce, Elizabeth his A parish ap- 


wife, and their five children, were removed from the parish for nine yearsl 

of Drayton to the parish of Whitchurch, both in the county ^^'ked 

of Salop. On appeal the Sessions confirmed the order, sub- his mistress 
. . * . . leiivc to go 

ject to the opinion of this Court upon the following case :— into another 

The pauper, Joseph Pierce, by indenture, bearing date ^hi^h*s’he con- 

7ih Jpril, 1798, was bound a parisli apprentice till twenty- "pnied, sayinj; 

. she was not 

one years of age, by the appellant parish, to one Margaret against it if , 

T)uUon, in the same paiish, under which he there served her 

six t ears, when, the indenture having still three vears to run, 

the pauper not agreeing with Mrs. Duttons foreman, asked yearly servant 

his mistress leave to ^o into another service, to which she anotlier pausii) 

consented, saying she was not against it if he could better intormed 

himself. He did not mention where he was going. The the fact, to 

. , T 1 • f • I • I y* which she said, 

pauper accordingly went to one Jetikmson s, in the parish of “ Very well, i 

J^rees, and hired himself for a year at 3/. 16 s. wageS. He u” "”i„*a*few 

returned and told his mistress, who said, Very well, lam 

^ to his now 

not against it.** In a few days he went to his new placej and place, and in 

in about a fortnight returned to his old mistress for his ^,'i*^ht^rotimu-d 

clothes, who said she hftjied he liked his new place, a'ld he 

said he did. Under theSe circumstancijs he lived with Jeri' who said 

kinson, in the parish of Frees, for three months. The ques- his* now pU« o, 

* and he s.nd he 

did :—Hold, that this was not snch a consent on t^e part of the mistress as would ffire 
the pauper a settlement under the indenture in the parish where the new master resided. 
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tion upon the above facts for the opinion of the Court is, 
whether there w'as suph a consent^ given by Mrs. Dutton to 
the service of the pauper vviUi in the paiish of 

Prees, as to give him a settlement there by service under the 
indoatures to Mrs. Dutton. 

Nolan, in support of the order of Sessions. The question 
raised in this case may be satisfactorily decided upon prin¬ 
ciple, and does not require the aid of authorities. The 
rule is, that there must be the full and unequivocal consent 
of the old master to the service with the new j no knowledge 
of the fact, and no implied consent will be sufficient. There 
is no direct consent in this case, and therefore the new ser¬ 
vice did not confer a settlement. He cited Rex v. CVe- 

diton{a), and Rex v. Ashb^-de-la-Zoiichib). 

% 

* _ 

Gurnet/, contrd. This case is within both the words and 
the spirit of several decided cases, in which it has been held 
that such a consent as that given liy the mistress to this ap¬ 
prentice is sufficient. It is difficult to distinguish this from 
an express consent. Here is a general licence to quit the 
first service, a full knowledge when and where the pauper 
was removing, and a subsequent recognition of all lliose 
prior circumstances. No peisonal conference between the 
two masters is requisite; the consen/ of the first, and the 
adoption of the second, are enough, ile cited Rex v. Slieb~ 
bear (c), Rex v. Bradslone (d), Rex v. St. Mari/, Lam- 
beUi{»)f and Rex v. IIolj/ Triniti/, Minories (J"). 

♦ 

Ajubott, C. J.—The cases cited in support of the set¬ 
tlement in Prees arc perfectly distinct in their nature and 
circumstances from the present. T^ic question is, whether 
the second service was a service uivlcr the indenture. Tte 


(a) 1 Ea.'-t, 50. 

{!>) 1 n. & A. iitj. 

(rj I KaAtjCi. 


(il) 2 ItoU. 599. 
(i) Id. 

(/’) 3 T. It. 
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Sessions have formed an opinion tliat it was not, though 
they have not so stated it ij|l express terdis, and I think they 
have come to the correct conclusion. There has been too 
much of subtlety and refinement introduced of late into this 
particular branch of settlement law, and it is time that some 
plain and broad rule sliould be adopted. There must be an 
express consent on the part of the first master or mistress, 
to which the second must be privy, and an employment by 
the latter, of llie servant in the same capacity. What is 
there to slicw that Jthcrc is a service under the indenture in 
the parish of Prees, witli the consent of the mistress, and 
the privity of the master ? The mistress merely does not 
object to the pauper quilting her service, and the master 
does not even know that the person he hires is an apprentice, 
or that he has ever been in any previous employment. IThe 
contract he makes with him is not a contract of apprentice¬ 
ship, but is one of a totaUy different nature. I am there¬ 
fore of opinion that this was not a service with tlic consent 
of Mrs. Duttoiif nor under the indentures, and consequently 
that no scltlenient was conferred. 

Bay LEY, J.—We should take care not to extend this 
class of cases of settlement by implication or construction, 
which we should do if^wc held that this service conferred 
a settlement. The service must be under the indenture, 
with the full consent of the fir^ master, and the full know¬ 
ledge of the second. Here there is neither the one nor jhe 
other, and therefore Rex v. Ashby-de-la~Zouch decides this 
case. The relation between the pauper and Mr. Jenkitison 
was merely that of master and servant, and had no reference 
to a service by apprenticeship, 

IIoLROYD, J., concurred. 

Order of Sessions confirmed {(t). 

(«) Best, J,, was aj) 5 cut. 
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Jriday, Kirkley and Another, Assignees of Thompson v. 

May 2. • ’ e> 

Hodgson. 


a slilp^secreUy ^-1^ROVER for thrcc-fourths of a ship called The Jlritiak 

mortgages Queen. Pica, Not Giiiltv. At the tiial, before flnyleu, J. 
Iliroc-loiirth to * • ' ^ ' 

siiares in her, at the last ISummcr Assizes for the county of Northumher- 

forVdebt dne file plaintiff had a verdict, subject, to the opinion of 


to a creditor, 
and he is al¬ 
lowed by the 
latter to retain 
tlie sole pos¬ 
session, ma¬ 
nagement, and 


the Court upon the following case :— 

John Thompson^ tlie bankrupt, before and at the time of 
executing the indenture hereinafter mentioned, was the sole 
owner of the ship called The Jlritish Queen, registered in 


contiol of the Jjig pamc in the port of Nerecastfe. The iiulenture bore date, 
■vc«scl, until lie 

becomes bank- and was executed by the bankrupt, on the 24lli June, 1819. 
thoi^gluhe re- setting out the ship’s register, witnessed, that in 


qnisites ot the secure the sum of 2400/. owing by the bankrupt 

registry acta ^ . ‘ 

had been com- to the defendant, and in consideration of ten shillings paid 

Held,'^that the by the defendant to the bankrupt, the latter “ bargained, 

paMcVto^^thc former, his executors, 8lc. all those three- 

assignees iin- fourth parts or shares of and in the said ship. See. with the 
der the statute , , , . , „ , i i - fr. i t . 

aiJac. i.c. 19. like share of the masts, &c. to the same belonging, lo hold 


trov4 would wpow certain trusts, and subject tty certain provisoes.” It 

lie against the provided, that upon re-payment by the bankrupt to the 
mortgagee, * * . . ' 

who had taken defendant of 2400/. witli iidcrest, upon the 24th ./«»<», 
dirihi'p upon ]8g2, the defendant should re-convey the shares of the ship 
cy^onhe'm'o^^^^^ bankrupt, and covenanted, that if the bankiupt 

gagor. should make default in the payment of the 2400/. or the 

interest, at the time specified, the defendant should have 


full power to sell three-fourths of the ship, and to convey the 
ship to the purchaser in an absolute manner. The trusts 
were,* that in tho mean time the*defendant should permit the 
• sh/p to be freighted by the bankrupt, and to insure the ship 


from time to time, to the amount of 2400/. in the name*of 
the defendant, but at the expence of the bankrupt. At the 



EASTER TERM, FOURTH GEO. ir. 

time of the execution of th^ indenture, the ship was absent 
from her port of registry^in the progress of a voyage to 
North America, but the forms prescribed by the Ship Re¬ 
gistry Acts, as to the transfer, were all duly complied wilji. 
The defendant, at the time of making the indentiire, and 
hitherto, has resided at Shadwell, in Middlesex^ The ship 
returned to the port of Newcastle, in July, 1819, since which 
time, up to the 7tli February, 1822, she hag been constantly 
employed by the bankrupt in the loading and carrying coals 
from Newcastle to 'London, for his use, and on his sole 
account; and the bankrupt continued in the actual posses¬ 
sion of the ship, and managed and navigated her without the 
interference or control of the defendant, from tlie time of 
making the indenture up to the said 7th February, 1822. 
In Deem/;cr, 1821, and m January, 1822, the bankilipt 
committed several acts of bankruptcy, and a commission of 
bankrupt issued against hAn on the 7lh February, 1822, 
under which he was duly declared a bankrupt, and the plain¬ 
tiffs were appointed his assignees ; and upon that day, there 
being one year and a half of interest only due, the defendant 
took possession of the ship, which he has since refused to 
deliver up to the plaintiffs on demand. The bankrupt never 
in any manner parted with or disposed of the remaining one- 
fourth part of the ship\ The question for the opinion of 
the Court is, whether the said three-fourth parts of the ship 
passed to the plaintiffs under the commission; if the Court 
shall be of opinion in the affirmative, the verdict to stand j 
otherwise, a nonsuit to be entered. 
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Campbell, for the plaintiffs. The question in this case 
depends upon the construction of 21 Jdc. 1. c. 19. s. 11, 
which enacts, that if any person, at such time as he sh’all 
become bankrupt, shall, by the consent of the true owner, 
have in his possession, order, and disposition, any goods 
or chattels, whereof he shall be reputed owqer, and take 
upon him the sale, alteration, or disposition, as owner; in 
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every such case the commissioners shall have power to sell 
and dispose of thd same, for t^e benefit of the creditors. 
Now, the transaction which gave rise to the present action 
is clearly within both the words and the spirit of this clause. 
It will not be disputed, that if the whole of the ship had 
been transferred by the mortgage deed, the whole would, 
under the circumstances of the case, have passed to the 
assignees, and it only remains to consider whether part only, 
being transferred, can vary the case. The defendant here 
'stands in the situation of a mortgagee^without possession, 
and never having taken the possession out of the bankrupt, 
or vested it in himself, he is without title to the ship as 
against the assignees. The statute of James is in no degree 
repealed by the Registry Acts, and the compliance with the 
requisites of the latter will not take the case out of the 
operation of the former, if the bankrupt retains possession 
witli the knowledge and consent of the purchaser. This has 
been decided in Hay v. Fairhairn (a), and the decision of 
this Court in that case was subsequently confirmed in the 
£xchequer Chamber (i). The only ground, therefore, on 
which the defendant can rest his case, is the fact that the 
property in one-fourth of the ship remained in the bankrupt, 
and did not pass to the defendant under the deed. Jf it 
could be contended upon the facts qV this case that the bank¬ 
rupt and tlie defendant were tenants in common of the 
vessel, then, indeed, it must be admitted that the whole 
prpperty would not pass to the assignees; but if there is a 
separate and distinct ownership by the bankrupt of one- 
fourth, and by the defendant of the other three-fourths, the 
former retaining and exercising the full possession and dis¬ 
position of the whole, with the consent of the latter, then 
th^f whole does pass to the assignees. Here the parties are 
not tenants in common, they arc separate and distinct owners 
of, separate and distinct shares of the vessel; the bankrupt 
retains the possession of the whole by the sufferance of 
(«) 2 Bam. Aid. 193. (h) 2 Brod. & Bing. 111. 
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defendant, and therefore by the clear sense and meaning of 
the statute, the whole has become the 4 )roperty of the as* 
signees; for the defendant^ is only mortgagee without pos¬ 
session, and consequently has no title as against them. 
Ryall V. Rolh («). The defendant will probably rely up5ii 
Ez parte Flyn (b), as an authority in point, but the {>rinciple 
tlierc laid down does not by any means go the length of de¬ 
feating this action. There the property was an undivided 
property, of which the petitioners and thtf bankrupt were 
tenants in common, and die possession of the bankrupts was, 
not a possession, order, and disposition,” within the meati- 
ing of the statute. In both these particulars, therefore, thafr-' 
case is perfectly distinguishable from the present. In Cald¬ 
well V. Gregory (c), which was decided upon the same 
grounds as Ex parte Flyn, such a case as the present, is ex¬ 
pressly excepted as within the statute, for it is there said by 
lltompsortf C, B. that tlie statute does apply, ** where pro¬ 
perty has been bona fide assigned by the bankrupt, on good 
consideration, but he is stiU suffered to keep possession.” 

Parke, for the defendant. The parties are tenants in 
common of the ship, and that circumstance takes the case 
out of the statute. In order to bring a case of this descrip¬ 
tion within the statute, ,there are two propositions which it 
is necessary to establish'; first, that the true owner be a 
distinct and separate person from, and independent of, the 
apparent owner; and, secondly, that the possession of the 
bankrupt is such as is calculated to obtain for him a false 
credit. This is the construction put upon the statute by 
Lord Redesdale in Joy v. Campbell{d), in giving judgment 
upon the construction of the Irish act, 11 & 12 Geo, 3. c. 8. 

8. 9, which is framed in similar terms to the statute.of 
James, The same constrwftion was put upon it by Lord 


S6l 

1823. 

Rirkley 

o. 

HonfisoN. 


(a) 1 Atk. 165. 
db) Id. 185. 

(r) 1 Price, 119. 


(d) 1 Seboaks & Lefroy’s Irish C.XH. 
temp. Lord Redesdale^ 



852 


CASES IN THE KING’S BENCH, 


1823. 


KinxLEY 

t’. 

Hodgson. 


Hardmcke, in R^all v. Rolle; but the present case is 
perfectly distinguishable from the latter. Here the bank¬ 
rupt has the legal property in a* fourth share of the ship, 
and is absolutely entitled to the possession of that share 
down to the nion\ent of his bankruptcy; he assigns only 
three-fofirth shares to the defendant. Now two persons 
cannot be in possession of this description property at the 
same time; the bankrupt is in possession of one fourth in 
his own right, ‘and the defendant cannot be in posses¬ 
sion of it himself, nor can the bankrupt be in possession of 
it by the defendant's sufferance. The case indeed finds, 
•that the bankrupt navigated th»vessel for his own benefit; 
but it does not find that he appointed the captain, nor that 
he effected the insurance upon her; both which acts of 
general ownership were found in the case of Hai/ v. Fair- 
bairn. There are no circumstances in this case calculated 
to excite a belief that the bankrupt was the sole owner, or 
to obtain him a false credit in that character. The ostensi¬ 
ble situation which the bankrupt assumed in reference to the 
vessel, was merely that of having the possession; and the 
fair inference to be drawn from that circumstance is, that 
he is part owner, and no more ; that he has some title and 
interest in the ship, but not the whole. 'I'he register is the 
only decisive and proper proof of^the real interest in the 
ship, and of the parties in whom *it is vested; and by the 
register it appears distinctly that the bankrupt is the owner 
of one fourth, and the defendant of the other three fourths. 
It is indeed laid down by Lord Hardwicke, in llyall v. Rolle, 
** that where a vendee leaves goods bought, in the posses- 
sipn of the bankrupt, he confides as much in the general 
credit of the bankrupt, as that creditor who has taken only 
a bond or notebut that observation clearly applies only 
to a voluntary trust, and does ndf. extend to a case where the 
bankrbpt has a right to the possession independent of the 
trtfst reposed in him by the vendee. The present question 
is one of infinite importance to all part-owners of ships; 
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for if the claim of these plaintiffs is to be substantiated, no 
part-owner can be secure. ^It has been, the practice of the 
court of admiralty from vefry remote times, under some cir¬ 
cumstances, to take the disposition of a vessel from one 
part-owner, and to bestow it on another (a); but a decisibn 
111 favor of the present plaintiffs must work a mischievous 
revolution in that practice. There are, however, several cases 
decisive of the defendant’s title to retain liis three-fourths in 
this case. Gillespy v. Coutts (b), and Ex pcOrte Flyn (c), were 
both decided against the assignees upon the very ground tlia^ 
must govern the present case, namely, that the bankrupt and 
the defendant were tenants in common, and Lord 
ill Mucklow V. Mangles (d), recognises that as the governing 
principle of those cases, where (alluding t<hExparte Flyn) 
he says, “ it was necessarily held, that the tar was not in 
the possession of the bankrupt; otherwise, in every case of 
tenancy in common with a bankrupt, the act of bankruptcy 
would vest the entire property of the chattel in his as¬ 
signees.” The case of Caldwell v. Gregory {e), is another 
authority for the present defendant, and indeed carries the 
principle now contended for farther than is necessary in re¬ 
ference to this action, because there the case found the 
bankrupt to have appeared to the world as sole owner, which 
certainly does not appeijr in the present case. [Eayleyf J. 
The argument then must go, if admitted at all, to this ex¬ 
treme length, that when a bankrupt mortgages all his goods, 
but retains the possession, the case is within the statute ; 
but that w hen he mortgages nine-tenths, it is not.] Certaihly 
the argument does go that length, and in justice also it 
sliould be so held. The Court will not be de&iious of en¬ 
larging the operation of a statute so injurious to ship-owiierii. 
\Eayleyy J. It is clear tl\^t the bankrupt here once 
peared to the world as sol|f owner; what is there at any 
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subsequent time to alter that character f] The alteration of 
fhe register altered his characterThe register was open to 
public inspection, and a view oif it would at once have in¬ 
formed all the world of the change of ownership which had 
tahen place. 

Campbelly in reply, contended, that as the bankrupt had 
once been sole owner of the ship, and as the defendant had 
never taken any measures to render it notorious to the world 
^hat he w'as only part owner, he was to be treated as sole 
owner within the meaning of the statute, and consequently 
”^0 whole of the property piftsed to the plaintiffs. lie 
cited Ex parte Di/ster{a), Lingard v. Messiter {b), and Gi7- 
pnn V. Enderbt/^, in error (c). 

Ba YLEY, J. ((i).—If the decision of this question, in 
favor of the plaintiffs, would tr/&nch in any degree upon the 
doctrine laid down in Caldzcell v. Gregory!, the Court, con¬ 
stituted as it is at present, W’ould take time to consider 
their judgment; but I am of opinion that this case is plainly 
distinguishable from that, and that it is clearly within the 
mischief and the spirit of the statute 21 Jac. 1. c. 19 . 
s. 11. Without attending to the precise words of the .sta¬ 
tute, the object of it is to declare, tfiat where the true owner 
suffers another person to remain in possession of goods 
and chattels, so that he has the apparent ownership, and 
the apparent owner becomes bankrupt, the assignees under 
his* commission shall be entitled to take them from the 
true owner, and shall be at liberty to treat them in the 
same manner as the true owner had consented that the 
party should himself treat them, namely, as if they really 
wepe his goods and chattels. The effect of leaving goods 
and chattels in the possession oif a man who is not the true 
owner, is to enable him to obtain a false credit. He obtains 

V 

C«) 2 Rose’s Ch. C. 256 and (c) Ante, vol. i. 570. 
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credit through the medium of the true owner of the goods, 
and it is a principle of coAimon justicn, that the man who 
has enabled another to itripose upon the rest of the world, 
should, in such case, be the only sutferer. Originally, 
Thompson, the bankrupt, was the owner of the whole * of 
this ship; he was not only the person who did the act of 
registering the vessel, but he w'as originally the apparent 
and the true owner of the whole. That was the situation 
in which the world had a right originaUy*to consider him. 
Afterwards, by what at present, I call a secret act between 
him and the defendant, he mortgages to the latter, not llie 
whole, but three-fourths of* the ship. The defendant dcjcw* 
no act whatever to make it generally notorious that there 
had been any alteration in the ownership. The registry acts 
are undoubtedly complied with; but it was decided in the 
case referred to of Hay v. Fairbairn, and previously decided 
in the case of Robinson v. Macdomiell (a), that that is not 
to be considered as any notice to the world; for that the 
registry acts were made alio in tuitu, the object being not 
to give notice to the world, but to the government, and the 
government only. Making an alteration in the ship’s re¬ 
gister is considered by these determinations as much an act 
of secrecy, as the actual execution of the conveyance itself. 
If the party continued << afterwards to tlie world, independ¬ 
ently of the register acts, the apparent owner, that would 
not vary the case. It is argued, on the part of the de¬ 
fendant, that if this had been a conveyance, not of three- 
fourths of the vessel only, but of the whole, then the dase 
would equally be within the statute ; but it is said that the 
case is out of the statute, because it is a conveyance of patrt 
only of the vessel. See to what that argument would lead, 
and what mischievous cons^^quences it would be calculated 
to produce. A man is origihally owner of all the stock in 
trade in his shop or warehouse, and he assigns ninety-nine 
out of a hundred parts to a creditor, in order that the cre- 

(«) 5 M. 2S8. 
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ditor may be secure of his debt, and then he remains ivi 
possession of the wjiole, and hd says, I have a right to 
remain in possession of the whole, and the case is not 
within the statute, because in consequence of my assign¬ 
ment, I am tenant in common with you. The possession can 
only be ift one of us, and therefore T have as much right to 
the possession as you have, and though a conveyance of the 
whole would have been within the statute, yet as the con¬ 
veyance reserves 4>ut a small portion of it, the statute does 
not attach.** 1 think that is a proposition which cannot 
be maintained; and 1 am of opinion that the distinction 
■«w 9 ltenipted to be taken, between the case where the party 
conveys the whole, and certain definite aliquot parts of the 
whole, cannot «be supported, if w^e look to the mischiefs 
which the statute was intended to prevent. It is* said that 
the bankrupt is entitled to retain the possession. So he 
may; and if the person to whom the assignment is made 
takes care to make it notorious tliat there has been a change 
in the ownership, and that the party who was originally the 
owner of the whole ceased so to be, and remained owner 
only of a smaller part, then the mischief of the statute of 
James would be obviated; but if he allows the man who 
has one-fourth only to continue the apparent owner of the 
other three-fourths, the case is as pinch within the statute 
as if the assignment had been of the whole, and he allowed 
him to continue apparent owner of the whole. The different 
aliquot parts of a ship, in respect of the property, may be 
considered as distinct subjects; but suppose 1 have one- 
fourth, and another person has three-fourths, if I allow 
bim to appear to the world as if he were the owner of the 
whole, 1 allow him to obtain credit to the extent of the 
whole. The cases which have ^een referred to on the part 
of the defendant, do not see^i to me, in any respect, to 
bear but the argument contended for. The case decided by 
liord Redesdale of Joi/ v. Campbell, is clearly distinguish¬ 
able from this. In order .to bring a case within the statute, 
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the party must continue the apparent owner with the con¬ 
sent of the true owner at the period when the bankruptcy 
attaches. In that case ohe of the copartners of a trading 
firm put his brother into possession of certain shares in the 
concern, as trustee, and by his will made him resid&ary 
legatee, and also his executor. Who was the true owner of 
the shares ? The true owner was the cestui que trust, and 
the brother united in himself at the same time the two cha¬ 
racters of trustee and executor, and fronJ that time he con¬ 
tinued to hold the shares not wholly in his previous cha¬ 
racter of trustee, but in his character of executor. The 
two characters united in ohe and the same person; and 
less from that time he had continued to hold in his character 
of executor, there would have been no other person who 
could claim the property. That case, therefore, seems to 
me to depend upon this plain and intelligible principle, 
namely, that as soon as the cestui que trust died, the person 
put in possession as trustee became executoV; and he held 
the goods in that and no other character; and at the period 
of his bankruptcy he could not be considered as holding 
the goods as a general trader. The case of Ex parte Fly a 
is plainly distinguishable from the present. The tar there 
was upon the quay at Liverpool, and before it got into the 
warehouse of Matthews the bankrupt, it became the joint 
property of the petitioners and himself, and though wdieii 
deposited in Matthews's warehouse it became apparently his 
property, yet he had not an interest in the whole; and that 
seems to me to be the proper ground upon which thaf case 
ought to be decided; not upon the ground that*the bankrupt 
had the custody only, with a view to a particular division 
of the property, but that before he obtained any credit upon 
the tar, and before it got into his warehouse, he wa^i not 
the sole owner, but ownd* to the extent of one-third only. 
Put that case differently, and see whether the same conclu¬ 
sion should be deduced from it. Suppose Maithezes, being 
sole owner of the tar, had scfirelly sold twoUhirds of it to 
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another person, upon a contract that it should remain still 
in’his possession until it could be shipped, and in the 
mean time, before it was shipped, he became bankrupt, 
would the same collusion follow ? I think the decision of 
the tourt ^in that case would conclude nothing upon that 
^ state of facts, because, under such circumstances, 1 take it 
to be clear, that if the party who had originally the owner¬ 
ship of the whole property, and who had the apparent 
ownership continuing in him down to the period of his 
bankruptcy, the case would be within the^ statute. That is 
the ground on wbich the case of Mucklow v. Mangles was 
Hecided by Lord Man^eld. It Ik upon the same princijde 
also that Thompson, C. B,, for whose Judgment no man 
living can entertifin a higher respect than myself, decided 
the case of Caldwell v. Gregory. To whom did the bricks 
in that case originally belong ? Were they ever the sole and 
separate property of the bankrupt f If they had been, I admit 
that that case would be a powerful authority in opposition 
to the opinion which I entertain upon the present case. But 
it may be collected from that case that they were bricks 
made during tiie period of the partnership, and that con¬ 
stitutes a plain distinction between that case and the present. 
In the case of Gillespie v. Couits no question arose upon 
the statute of James', and therefore ft does not bear upon 
the present question. M.y opinion, on the present occasion, 
is founded ujion these grounds, namely, that Thompson, the 
bankrupt, was originally the sole owner of the vessel; that 
it was notorious to the world he was so; and that no act 
was done b^ the defendant to prevent that notoriety con- 
tinfiing down to the period of the bankruptcy. I think that, 
inasmuch as the defendant allowed the apparent ownership 
to remain in Thompson down to the time of his bankruptcy, 
the assignees have ,a right to sayf that the apparent owner¬ 
ship so continuing gives them a right to claim these three- 
fourths of the ship, because he who was tlie true owner had 
allowed the bankrupt to rem'ain to all the world the appa- 
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rent owner. For tliese reasons, I am of opinion that the 
plaintiffs are entitled to judgment. , • 


Holroyd, J.—I am of the same opinion. I think that, 
inasmuch as the defendant suffered the bankrupt to continue 
in the actual possession down to the time of his Uankruptcy, 
the case is within the statute. It has been decided that a* 
sliip is within the statute of James as well as other personal 
property. This case falls precisely within the words and 
the principle of the statute, and unless a distinction can be 
made between a conveyance of the whole and of part, there 
is nothing to prevent the operation of the statute, whert^b'^-* 
party is in the actual possession of the whole. The posses¬ 
sion, then, is a possession in fact. If a person who be¬ 
comes the real owner of an undivided part of a chattel, and 
sud'ers the actual possession of the whole to remain in the 
other part owner, the case comes within the act of parlia¬ 
ment, and upon that principle not only the fourth share of 
this vessel, but the other three-fourths come within its very 
words. Here the defendant permits the bankrupt to con¬ 
tinue to have the actual possession, not only of the share 
which remains in him, but likewise of those shares conveyed 
to the defendant. The mischief w'hich it was the object of 
the act to remedy, wne to prevent a person obtaining a false 
credit by means of an apparent ownership yx'ith the consent 
of the true owner, who suffers the actual possession to re¬ 
main in him. This case is within the mischief, and I think 
must be considered w'ithin the words of the act. Thi? case 
docs not trench upon any others which have .been decided. 

1 do not think it necessary to make any further observations 
after the elaborate judgment of my Brother Bayhy* Jit is 
sufficient for me to say,that I concur with him entirely in 
opinion, that the plaintiff# are entitled to judgment. 

Poste'a to the plaintiffs. 

On a s\ibsequcnt day Parke applied for leave to have the 
case argued a second time, but Bayhy, J., said that the case 
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having been mentioned to the Lord Chief Justice, who con¬ 
curred in the propriety of the decision, and as Holroyd,^., 
and himself, saw no reason for Itltcriiig their opinion, no 
advantage would be gained by a second argument, and 
thefefore it was refused. 


Saturday, 
May 3. 


The King v. Ambrose Jeffery. 


By 7 & fi w. .‘iT'Y an order of two Justices/the defendant was, uiidei 

c. (). a sum- 

7 &. 8 fVilL S. c. 6, and 53 Geo. 3. c. 127, directed to pay 
to William Warner, the lessee of the tithes of the parisli 
of Glfimsjord, in the county of Suffolk, the sum of 61. for 
his tithes of milk and calves arising in the said parish, and 
401 . /increased due to the said William Warner, i*ogelher with his costs and 
53 Geo ** 3 . charges, llie Sessions on appeal confirmed the order, sub- 
c. 127. 5. 4.]; ject to the opinion of this Court upon the following case:— 
Tlie respondent having proved the notice, summons, and 
order, and his title as lessee, and that the value of the 
tithes was of the amount demanded, the appellant claimed 
to be exempted from the payment of the said tithes, ou 
the ground of a modus which covered it, and tendered 
evidence of th^ existence of such modus, but the Couit 
rejected the evidence, being of opinion that they had no 


inaiy remedy 
is given before 
two Justices 
ibr the reco¬ 
very of small 
tithes, tinder 
the value of 


by s. 7, which 
•gives ao ap¬ 
peal to the 
Sessions, the 
eeitiorari is 
taken away, 

“ unless the 
title oi' the 
tithes should 
be in ques¬ 
tion j" and by 
8. 8, if any 
person com¬ 


plained against for sybtracting tithes, should insist before two Jnstiecs, upon aoy pre- 
scj’iplion, cuinposition, or modus decinnindi, agreement, or title, in order to free himself 
from the tithes claimed, and deliver the same in wilting to the Justices, subscribed 
by him, and .should give the'party romplaiuLiig security, to the satisfaction of the 
Justices, to pay all«costs and damages, as upon a trial at law, to l>e had for that pur¬ 
pose in any superior court, should be given against him ; in case the prescription, &c. 
should not upon such trial be allowed, in such case the Justices should forbear to give 
anyjudginenl of the matter, and the party complaining .should be at liberty to prosecute 
him for the suhtractioain any Court in which he might have sued before the act. Quart, 
'Whether by this act the Justices have jurisdiction to^ry a modus decimandi.^ At all 
events, where, after snmipons and appearance, two Justices made an order under this 
slatiitc upon a defendant to pay the value of certain small tithes, and upon the trial of 
an ajipeat againsc tinvordci, the defendant tlien,/or the first lime, ofiered evi<loiice of a 
modus deciinaiidi, which was rejected Held, that the Sessions did right, and that if 
the defendant ineaiil to avail hiniself of a modus as giunnd ul defence, he wa.s bound 
to submit Lis evidence to the two Justices in the mst instance. 
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power to try the question. The defendant had not offered 
any evidence of the moduj when the case was heard before 
the Justices by whom the order was made. The question 
for the opinion of the Court is, whether the Sessions, under 
the above circumstances, properly rejected the evidencp of 
a modus. 

II, Cooper, in support of the order of Sessions, having 
intimated that he meant to rely on two pojnts, first, that the 
Sessions had no jurisdiction to try a modus; and, second, 
supposing they had, yet inasmuch as the defendant hSd 
ofl'crcd no evidence of a mjadus before the Justices, by whom 
the order was first made, the Sessions exercised a sound 

discretion in rejecting the evidence, the Court called upon 

# 

StorkSf contrd. The question in this case arises* upon 
the construction of 7 & 8 Will. 3. c. 6, which gives a sum¬ 
mary jurisdiction to two Aistices against pers^piis for not set¬ 
ting out tithes where the amount claimed does not exceed 
40s., which act is extended by 53 Geo. 3. c. 127. s. 4. to 
cases where the amount claimed does not exceed 10/. By 
sec. 7, of the first act, an appeal is given to the Sessions, 
to whom power is given to confirm the judgment of the first 
two Justices, and award costs. Tlie same section declares, 
that no proceedings or judgment had or to be had by virtue 
of this act, shall be removed or superseded by virtue of any 
writ of certiorari, or other writ, out of His Majesty’s Courts 
at minster, unless the title of the tithes should^be in 
question;^* and by sec. 8. it is enacted, “that if any person 
complained of for subtracting or withholding any small 
tithes, 8tc., should, before the Justices to whom such com¬ 
plaint is made, insist upon any prescription, composition, 
or modus decimandi, agr^ment, or title, whereby hd is, or 
ought to be freed from payment of tlfe tithes claimed, and 
deliver the same in writing to the Justices, subscrilied hy 
him, and should then give to, the party coqiplaining leason- 
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able and sufficient security to Uie satisfaction of the Justices, 
to pay all such costs and damagesi as upon a trial at law, 
to*be had for that purpose in any of His Majesty’s Courts, 
having cognizance of that matter, should be given against 
hinii in case the said prescription, &c. should not upon such 
trial be allowed; that in that case the Justices should forbear 
^lo give any judgment of the matter, and then the person 
complaining should be at liberty to prosecute him for Uie 
subtraction in any other Court, where he might have sued 
before the making of this act.” Now the question is, whe¬ 
ther, comparing these two clauses together, the Justices had 
any right to try the modus set up by tlic defendant. As- 
Tunihig, for the sake of argument, that a claim of modus 
deciniandi might be considered as involving a question of 
title within the meaning of either of the clauses, there is 
nothing which absolutely ousts the jurisdiction of the Jus¬ 
tices upon such a question. The sec. 7, which gives the 
appeal, declares that the decision* of the Sessions shall be 
final and conclusive, and takes away the certiorari. Then 
all that is done by sec. 8. is to give the party complained 
against, the option, if he chooses, of submitting the ques¬ 
tion to a higher tribunal. There is nothing which deprives 
the Justices of jurisdiction even in questions of title; and 
unless this construction is put upon sec. 8, the effect of that 
clause will be completely to neutralize the latter part of tlie 
appeal clause, which takes away tlie certiorari, and defeat 
the policy of the act, which was meant to give parties a 
cheap and summary mode of deciding claims for small tithes. 
If then the Justices are not ousted of their right to hear 
cvitleuce in support of the modus, the question, secondly, is, 
Avhether the J ustices at Sessions acted properly in rejecting 
tile evidence which the defendant tendered. Admitting that 
the defendant did not offer this evidence, in the first instance, 

f ' 

before lliQ two Justices, still he was not precliuled from 
adducing it at Sessions upon the appeal. The defendant 
was not bounds in the first instance, to put forlli the whole 
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of his case, but w^s at liberty to reserve bimyelf 
for the trial at the Sessions'* He was |iot in the situation 
of a person against whom.an fuction was brought, who^ in 
tlie first instance, would be bound to disclose the whole of 
liis case. This was a summary proceeding before two Jus¬ 
tices, and he was at liberty to reserve the strength of his 
case for the appellant jurisdiction. The Sessions therefore 
were bound to receive the evidence, and at all events they 
were premature in rejecting it, because there was nothing 
ill sec. 8. to restrain them from determining the question of 
modus. The object of that clause was only to give the 
party complained against the privilege, if he chose, *|)f 
trying the question by a higher tribunal, upon entering into 
security for costs. Unless the Court therefore are satisfied, 
first, that a modus decimandi is a question of title,* and, se¬ 
cond, that the Justices have no jurisdiction to determine 
that question, this order of Sessions must be quashed. He 
cited Rex v. Wakefield (a), • 


sea 


1 # 3 . 


The King 
«. 

JSFFfiRY. 


Cooper, in support of the order of Sessions, urged the 
objections with which he commenced, and insisted that tlie 
Justices w'ho originally heard the case had no jurisdiction to 
entertain the question of modus, and that the Sessions at all 
events exercised a sound discretion in rejecting on the ap- 
])eal, evidence, which had not been tendered^ in the first in¬ 
stance. Upon the first point, he contended, that the s$. 7. 
and 8. were consistent with each other, and though the 
word “ title” was found alone in the former, yet a iilbdus 
decimandi, being specifically mentioned in the latter as one 
of the enumerated modes of defence in connection with the 
word ** title,^' it was obvious that this case came within (he 
scope of that section, and, deprived the Justices of jurisdic¬ 
tion upon such a quostiom l 40 oking to the scope of the 
statute, it was clear tliat the Justices were merely to decide 
the amuimt of the tithes claimed, and the iiiuineut any quea- 

(«) 113 uA'. ‘105. * 
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tion of title arose, their jurisdiction was gone. Questions 
of modus were of ipfinitelj more general importance, and 
requiring more nice dehberationi and learning than a mere 
question as to who was entitled to the tithes; and therefore 
there was a stronger reason in this case why the construc¬ 
tion, he Contended for, should be put upon the statute. 
But supposing the Court not prepared to pronounce in 
his favor on this part of the.case, the second ground of 
his argument w'a8*unanswerable, namely, that the defendant's 
evidence was out of time and place \ for he should have 
submitted it, in the hrst instance, to the Justices by whom 
- the case vras first lieard, if he cneant to avail himself of 
the modus as a ground of defence. Upon this point he 
cited Rex v. The Justices of Suffolk. 


Storks, in reply, contended, that a modus decimandi could 
not by any construction be considered to mean a question of 
title, to which alone the restriction as to the jurisdiction of 
the Justices must be confined, and certainly the importance 
of such questions was no reason for ousting the jurisdiction, 
because questions of title required as much knowledge of 
the law as was requisite in adjudicating a question of modus; 
then, secondly, the appeal was to be considered as an ori¬ 
ginal bearing of the case, when it >was competent to the 
appellant to bring forward fresh matter, although it had not 
been submitted to the jurisdiction from which the appeal 
lay. He cited Rex v. The Commissioners of Appeals in 
Matters of Excise (a). 

• 

Abbott, C. J.—As at present advised, I am strongly in¬ 
clined to think that a modus decimandi is a dilmrent matter 
from, a title to tithes, and inasmuch as the title did not come 
in question within the meaning of the words of the appeal 
clause, which takes aw^ay the certiorari, 1 think the certiorari 

I ^ 

ought not to have issued ; but as that question should rather 
* (a) :i M: & S. 133. 
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have been agitated upon a rule to quash the certiorari than 
upon the present rule, which is to quasih the order of Se%* 
sions, niy opinion is not grounded upon that point. I am 
also strongly inclined to thmk (but 1 should take a little fur- 
tlier time to consider the subject, if it were necessary^to 
decide the case upon that ground) that the eighth Section is 
compulsory upon the party, who means to set up a modus, 
that he shall set it up in the way therein directed. In prin¬ 
ciple, it is clear that this act of parliament Was intended only 
to apply to those cases in which the tithes were actually 
due, independently of any dispute upon matters of law, 
either with regard to the parson receiving them, or the man¬ 
ner of receiving them. We cannot doubt that that is tlie 
principle of the act. The object of it was to give to the 
owner of tithes an expeditious mode of recovering them; 
and it must be obvious, that a cheap and expeditious remedy, 
ill such cases, must be no less beneficial to the tithe owner 
than to him who is to pay. Every suit for tubtractiou of 
tithes, whether in a court of common law, or a court having 
ecclesiastical cognizance, must in its nature be very expen¬ 
sive, and of course equally burthensome to him who claims 
and him who pays. One cannot doubt that it was to re¬ 
medy this evil that the act was passed, and if the eighth 
section be not held compulsory upon the party who sets up 
a modus, this consequence will follow, namely, that it will 
be in his power either to submit the question to, or with¬ 
draw it from the jurisdiction of the Justices at his own w'ill 
and pleasure, and the party claiming will have no dj[>tiou 
upon the subject. It must come to this, thafr if the party 
called upoi^o pay chooses to say that the Justices shall4iot 
try the question, the Justices have no alternative, and cannot 
proceed j but unless he thinks fit to object to the Jurjsdic- 
tion, the party claiming nftist submit to the jurisdiction of 
the Justices, because the words of the seventh clause are 
obligatory, and none but the Justices shall decide. That 
being a point however of extensive cuiiseqifcuce, I should 
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take more time to consider of 'it if 1 were called upon to 
pronounce a deliberaj.e judgment. Upon the other point made 
in the case 1 entertain no doubt whatever. If it was clearly 
the intention of this party to set up his claim to a modus, 
he^should have done so before the two Justices in the first 
instance.* This case differs from almost every other in which 
an appeal is given. In general, a party claiming to have 
the decision of Justices in his favor, is bound, in the first 
instance, to prove his whole case; but in the case of a claim 
of tithes, all that is requisite to be done in the outset, par¬ 
ticularly with respect to predial tithes, ‘is to prove that the 
p^rty was in the occupation of the land in question, and 
thereby establish a prima facie title. But a composition, 
or modus decimandi, is something perfectly distinct from a 
question ‘of title in the party claiming the tithes; and it 
seems to me to be exceedingly reasonable, that he who in¬ 
sists upon such a defence, in answer to a prima facie case, 
must do so u^en the case is first brought before the magis¬ 
trates, and that if he forbears so to do, the Justices at 
Quarter Sessions have a right to exercise tlieir discretion 
whether they will or will not allow him to do tliat before 
them for the first time. If they did not exercise such a 
discretion, the respondent miglit be taken by surprise, and 
the appellant would have an oppoitunity of walking over 
the course, by, calling witnesses, whose evidence the other 
side would be utterly unprepared to meet. I tliink the Jus¬ 
tices at Sessions exercised a souud discretion in refusing to 
receive this evidence ; and for that reason I think their order 
must be confirmed. 


Bayley, J.—My opinion is founded upon fhe last point 

mentioned by the Lord Chief Justice. I think the Justices 

at Sessions had a right to exercise their discretion upon the 
• ® ^ * . 
question, whether they would or would not enter into the 

|)oiiit respecting the modus, and I am of opinion they have 

exercised a rno^Jl souud discrtlioii in rejecting evidence upon 
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tliat point. The party here was at liberty to appeal if he 
found himself aggrieved by the judgment.of the two Justice^. 

The judgment of the two Justices was founded upon all the The Kino 
evidence laid before them. Both parties were before the Jbffery. 
Justices, each being competent to disclose* the whole of his 
case. The evidence was all on one side, and i/pon that 
evidence the decision of the Justices was founded; but the 
defendant, who afterwards complained of their judgment, 
gave no evidence upon the point, with I’espect to which 
he attempted to set their judgment aside. It does not ap< 
pear that before the Sessions commenced, he gave any 
notice that he meant to insist upon a modus, and froth ihe 
nature of the question there was nothing to indicate to the 
respondent that he intended to rely upon that ground of de¬ 
fence ; but having contented himself with merely going before 
the magistrates, and hearing the evidence on the part of 
the complainant, he then ^oes before the Sessions, and for 
the first time offers evidence of a modus. 1 thftik he was not 
at liberty to do that. Upon the words of this statute 1 
entertain some degree of doubt, whether the Sessions, after 
having heard the appellant’s evidence in support of a modus, 
would have been at liberty to adjourn the further considera¬ 
tion of the case, because sec. 7. directs, that their decision 
shall be final and condusive. But, without saying whether 
they might do so, in order to give the p^rty making the 
claim an opportunity of bringing evidence in reply to that 
which had been offered in support of 'the modus, such a 
proceeding would of necessity produce a degree of exjience 
greatly beyond the value of the tithes in adispute, and 
thereby tei|j|^ to defeat the policy of the act. Upon athe 
other point, 1 am of opinion, that as the defendant did .not 
make his stand upon a modus before the two Justice^ and 
did not give proper notice before the Sessions that he 
meant to rely upon that ground, the Sessions exercised a 
sound discretion in rejecting the evidence, and therefore 
their order must be confirmed.' ’ 
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Holroyd, J. was in the biil court during part of the 
afgument, and declined giving any opinion {a). 

I Order confirmed. 

(a) Best, J. was absent. 


Friday^ 
May ^d. 


Cause of ac¬ 
tion arose on 
the 2yU« Ja- 
wiary, being 
the first day* 
of the fourth 
year of the 
reign of 
€ieo. 4. and 
declaration 
was entitled, 
Saturday 
next after 
fifteen days of 
St. Hilary, in 
Hilary Term 
in the third 
year of King 
• George the 
Fourth 
which would 
be 1st Febru¬ 
ary, in the 
fourth year of 
tlie reign 
Held, on de¬ 
murrer, that 
the declara¬ 
tion was pro¬ 
perly entitled, 
though plain¬ 
tiff appeared, 
in terms, to 
have com¬ 
menced bis 
action before 
the cause had 
arisen. 


Law V. Pugh. 

_ • 

Debt on a bail-bond. The declaration' was entitled, 
‘‘ Saturday next, after fifteen days of St,‘ Hilary, in Hilary 
Term in the third year of the ,reign of King George the 
fourth.” The assignment of the bail-bond was dated the 
29 tii January, JL823, being the day the cause of action 
arose, l^lie 29th January was also the day on which the 
fourfh year of the present king’s reign commenced, and 
next after fifteen days of St. J/i/aty,”" was the 
1st JPeirwary ofollowing. To this declaration the defendant 
demurred, aud assigned for cause, that it ajipeared by the 
declaration, that the plaintifif commenced his action before 
the time when he alleged his cause of action to have arisen. 
Joinder in demurrer. \ 

J, Evans, in support of the ilcmurrer, contended, that 
the declaration was improperly entitled, being in tlie third 
year of the reign, the cause of action not having arisen 
until the 29th of January, when the fourth year of the 
reigfi commenced. 

J3. Lawes, control, was stopped by the Court. 

# 

Per Curiam (o). —^This declaration is not demurrable. 
** Saturday next, &c.” refers toCgthe term, and not the year 
of the king’s reign,’ and the term being but one day in point 
6f 1 Jw, it may be styled of the year of the king’s reign in 

(a) Abbott, C. J. unif Best, J. were absent. 
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which the first day happen^; to fall. The words ** third 1823. 

year of the reign, &c.’* ard merely descriptive of the 

and do not apply to Saturday next after fifteen days of St. 

Hilary and therefore th^re is nothing in the objection. Puoh. 

Judgment for the plaintiff on demurrer (a)! 

(«) Vide Jcnk. Cents. 180.— Steadman, Fort. 372. ibbotaham v. 

Noy’s Max. 3 & 4. Com. Dig. tit. Cook, Id. Mod. 302. 3Lev. 3.'J3, 

Action upon Statute, I. Nutt v. 1 And. 295. and Lutw. J107. 


Dicas t’. Perky. 


Saturday, 
May 3d. 


In this case, judgment had been signed against the bail. Second writ of 

° o o » against 

and a rule nisi granted for setting it aside, on the ground bail, not iiav- 


that the second sci. fa. hdd not been left four whole days 
at the sheriff's office. 


ing lain in 
the siierilPs 
office four 
whole days, 
exclusive of 


D. F. Jones now shewed cause, and contended, that the whichTit *wa8 
writ had been left the proper time. The writ was lodged j**® 

on the Saturday, and not returnable till the following and an in- 
Thursday ; so that it remained at the office four clear days, ^ 0 ^;— 
exclusive both of the day on which it was left, and the irregular, 
return, wliich is all that is required by the practice of the 




Court. But supposing Sunday is not toJ>e counted, either 
the Saturday or the Thursday ought to be. It is too much 
to exclude all the three days. The case qf Howard v. 


Smith (a), seems to have been considered only with reference 
to the counting of the Sunday, and not with reference, to 
the exclusion of both the first and the last days, as well as 
the Sunday. * 


Parke, contrd, was stopped by the Court. 

f 


(a) 1 B. <!ir A. 529. 
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Per Curiam. —It is now tcio late to open the discussion 
qf this point. The practice is understood to be settled, 
that the writ must lie in the office four days, exclusive of 
the day on which it is lodged, Imd of the return day, and 
of. any Sunday tlAt may intervene. 

• Rule absolute. 


RULE OF COURT. . 

Easter Term, Mh Geo, 4. 

PON reading the rule made in this Court in Hilary 
Term last, touching commissions for taking affidavits in 
this Cou(t, It *is ordekeu, that attornies and solicitors 
duly enrolled, and practising in any of the Courts of Great 
Sessions in Wales, or in either of the Counties Palatine of 
Chester, Ear^aster, or Durhami be comprised within the 
said rule, in like manner as attornies or solicitors of the 
Courts at Westminster. 


MEMORANIJA. 

In Vacation, Sir George Wood, Knt. one of the 

Barons of the Exchequer, retired from the Bench, and was 
succeeded by John HuUock, Esq. Seijeant at Law. 
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ABATEMENT. I 

• I 

Sec Agreement.—T i ankers, 2. 

Plea, • 

ACCEPTANCE. 

tSler Administration.—Bill of 
Exchange, 3, 2.—Broker,— 
Frauds. — Guaranty, 2. — 
Partnership, 1. 

ACTION. * 

See Administration.—Affida¬ 
vit of Dkrt, 2. —Agent, 1.— 
Attorney, 3, 4. 7. — Cove¬ 
nant, 1.—Distress.—J ixcisn. 
Hundred.— Infant, 1, 2.— 
.Tustice, 1, 2.—Justice of the 
Peace, 2.—Nonsuit.—Stay¬ 
ing J*ROCEEDING!>. 

ADM I NIST IIATION. 

A . dies intestate; B., his wife, takes 
out administration and dies be¬ 
fore his ellccts are fully adminis¬ 
tered. (J. takes out administra¬ 
tion de bonis non, and sues D. as 
acceptor of a bill of exchang;e, 
indorsed to the administratrix, 
ill payment of a debt due to the 
intestate :—Held, thatjtbe action 
was well brought by th(^«dminis- 
trator do bonis non. To such ac¬ 
tion defendant pleaded an agree¬ 
ment, whereby all his creditors 
had consented to accept an as¬ 
signment of certain debts* and 
VOL. II. 


credits in full satishiclion of all 
their demands. Replication de¬ 
nied that all the crciditors had 
signed such Sgreement, upon 
M'hich issue was joined : —Held, 
thjt the alTirmative of such issue 
lay upon«the defendant. Cather- 
wood V. (Jhab^nd, 3 G. 4. 

Page 271 

ADMINISTRATORS. 

C., in ^consideration of a loan of 
400/., mortgages l^is real estate 
in fee to W. and Co. in trust, to 
sell the same, and, after re-paying* 
themselves, to pay over the .sur¬ 
plus to himself, his executors, or 
administrators. Before any sale 
is elFectcd C. dies, after makii^ 
his will, by which he devises all 
his real and personal estates to 
trustees, whom he also a]>points 
his executors, in trust, to sell tlic 
#ame, and pay debts, and dis¬ 
charge incun^jrances. In the 
life-time of these trustees, IK. and 
Co.y tko original mortgagees, sell 
the estate, and pay over the sur¬ 
plus into the hands of the testa¬ 
tor’s trustees and executors attor¬ 
ney. Before the money is dis¬ 
posed of, the Trustees and execu- 
•tors, and jijiso their attorney die. 
Plaintifl's take out administration 
do bonis non, ^ith the will of C. 
amipxed, and sue the attorney's 
executor in assumpsit for money 

3 K 
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Iiacl and received:—Held, tbal 
, thf money in the bands of the 
lalter was ej^uitalde, and not 
a^isi'ts, anil ronseqnently could 
not be recovered at law:—Held 
also, that an express promisg by 
the del'endant to pay the plaiiitiH's 
the, money in qnestitni, was a nn- 
duni paiituui, they having no title 
to it in a court of law. day and 
othi'fs V. Willis, 4 G. A. Page oDO 
See ('oVESASr, 4. * 

AFJTDA-YIT OF DEBT. 

1. An .afliiluvit to hold to bail, stat¬ 
in, g “ that tho defendant is in¬ 
debted to tlie jdaintin'in tlie sum 
of toot)/., u[)on and by virtue of 
a cerliJn ineniorajidnm ill wrif- 
iiii'., heariiii; date, I'vc. and signed 
by the defendant, whereby he 
promised plaint ill', that when he 
returned in the month of d/are/;, 
or AyrU then next, Ife, would 
marry her, or pay her the sum 
of KHiOL,^' without slicwiug any 
mutual consideration on the part 
of the plaintifl' to sustain the de¬ 
fendant's promise, is in.sunicienl. 
Mnejiherson v. Loeie, 3 G. 4. (it) 

2. Aflidavit “ that IF. C. is justly 
and truly indebted to this dejio- 
nent in the sum of 4 4/. 1J*-., being 
the amount of a certain •inland 
' hill of e.\change, drawn l»y the 
said IV. C. on this deponent, pnd 
by bim accepted for tbc honor of 
the said W. Ct, payable to the. 
order ol‘ the .said SV, at a day 
HOW' past, and wdiieh said hill of 
exchange waif paid by this depo¬ 
nent,’' distdofvi.s a sufiieient cause 
of action to hold the defendant to 
bail; and held tiiat a declaration, 
containing the money counts oply 
for the amount of tlie hill, was 
no variant*. fit.m the aOidavit of 
debt, Bfooks v. Glarkf 3 G. 4. ! 

' 148 


\ AGENT. 

1. IVhere the agent employed in 
endeavouring to carry through 
parliatfient, a bill for making a 
railway, sued the chairman ot a 
conimittec of subscribers to the 
niulertaking, for his work and 
labour, and cxpeiices incurred as 
such agent, and it appeared that 
the iigcnt himself w as a suhscriher 
to the underlaking:—Held, that 
the action would not lie. Ilohnes 
V. Higgins , 3 G. 4. Page 19(» 

2. A. ships goods to India, and in 

his lytii'r of inslruetions to his 
agent />., directs him to invest 
the proceeds in eorlain specilied 
ill tielcs of merchandize, or in hilla 
of Ihe exehnnge of the day, and 
remit them to England. B., in- 
sti'ad oi‘complying with his or¬ 
ders, invests the property ie ^ 
coiruntulity not specilied in his 
letler of instructions, and trans- 
mil.s a bill of lading for the same, 
wltieli rcach(‘s A. on the 2J)tli 
IMag, who notilies to an agent ot 
B., on the 7th Avgvst, liis dissent 
from what has been done., the 
good.-i Iiaiing in the mean lime 
been lost at sea :—11 eld, that the 
I.sclie.s of •/., in delaying his no¬ 
tice of abandonment .so long, dis- 
cliiirged /i.'s liabilit}'. Prineex. 
Ciarh, 3 G. 4. 20G 

3. 'Mie eertincate, of an agent for 
Lloyd's, at a fonugn port, aseer- 
taiuing an average loss upon a 
cargo damaged by sea w ater, is 
not admissible evidence alone of 
the amount of loss in an action liy 
the assured against the under- 
writar in this country. Drake v. 
AJarr^al, 4 G. 4. Ct)G 

See Bfii. OF Exrii ANGK, 3 .—Lien. 

V'ENDOIi AND VliNDEIi. 



ANNITIIT. 

AGREEMENlj. 

The Court will not compel the 
plaintid' to deliver to the de¬ 
fendant a copy of an gigrccmcnt, 
in order to enable the latter to 
plead in abatement that the agree¬ 
ment was signed jointly by him¬ 
self and others. Beale v. Bird, 
4 G. 4. Page 419 

See Administration. — Annui¬ 
ty,!.—Attorney, 4. 7.—Hill 
OF Exchange,4.—Ejectment, 
9, 9. —GuARAjiTY,2. — Infant, 
l.—R eplevin,‘2.—Trespass,!. 

AMHASSADOTl. 

See Privilege, 2. 

ANNUITY. 

1. It is discretionary with the Court 

whether they w'ill give relief un¬ 
der s. 4. of the Annuity Act, 
17 G. 3. c. 26. Where^ after the 
consideration of an annuity b^d 
been paid to the grantor, the lat¬ 
ter iminediateh^ paid back to the 
grantee (who was in partnership 
as an attorney with two other 
persons) a sum for procuration 
money, in pursuance of an agree¬ 
ment for that purpose, and there 
appearing to be no ‘fraud or col¬ 
lusion:— Held, that the deeds 
were not void by the 4th section 
of the statute, and that the Court 
might impose such terms upon 
th6 parties as seemed just and 
reasonable. Girdlestone v. Alloa, 
3 G. 4. l.!0 

2. An instrument reciting that it 

had been agreed to sell an an¬ 
nuity, secured upon property in 
possession of the grantor, but 
containing no words o# present 
grant, cannot be sued upon in a 
court of law, even though it 
should be inrolled. In re Sa¬ 
muel Locke, 4 G. 4. .603 

See Devise, 1.—Indemnity 
Bond. 


APPRENTICE. 873 
APPEAL. 

• A poor rate having been made on 
the 9th, allowed on the !lth, 
published on the and the 

^Sessions commencing on the 15th 
*of April: —llefd, that an appeal 
against tiie rate need not be en¬ 
tered until tlie Sossipns next but 
one after tlip publication of the 
rate. The King v. The Inhabit-^ 
ants of Hendon, 3 6’. 4. Page ^249 

See Bastardy,2. — Overseers, 2. 

APPRENTICE. 

Declaration upoi» an indenture of 
apprenticeship, whereby a master 
covenanted, in consideration of 
a^remium of 90/., to instruct his 
apprentice in the business of a 
tobacconist, for four years, and 
to board and lodge him during 
that time, alleged, !. A general 
brcfftli in the terms of the cove¬ 
nant; 2. A particular breach on 
the 13th Julg, avefring a refusal 
to instruct on that day or at anjj^ 
other time; and, 3. A similar 
breach as to boarding and lodg¬ 
ing on the same day, and alleging, 
that on that day the master com¬ 
pelled the apprentice to quit the 
service, and refused to maintain 
and keep him, contrary to the 
eflect of the covenant. Pleals, 

1. Performance of the covenant 
until the Hith Julg; 2. Willing¬ 
ness to inainfain and keep the 
apprentice during the whole term, 
but that from the date of the in¬ 
denture until tHc 10th Julg the 
apprentice would not truly and 
faithfully serve defendant, nor 
attend to his*business, but re¬ 
fused so to do, and setting fort;h 
various acts of misconduct on his 
part during th»int^val mention¬ 
ed, and concluding, that, on the 
lOtllJuly, the apprentice, against 
the orders of defendant, quitted 
3 k: 2 
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the service, declaring that he 
, would never return again, where¬ 
by defendant* was hindered antV 
prevented from performing his 
covenant; 8. Readiness to in¬ 
struct and majntain according,to 
the cflect of the covenant, but 
averring neglect anil refusal of 
apprentice to obey defendant’s 
lawful commands on the 10th 
Jvhf, and a refusal any longer to 
serve liini, and absconding* on 
tJiat wliereby he was pre¬ 

vented from ^)erforming his cove¬ 
nant ; 4. Averring a wrongful ab¬ 
sence ofc the apprentice on the 
10th July, wCereby, Ac.; and, 
ii. A denial that defendant had 
compelled the apprentice to quit 
his service. Replication took 
issue on the first, and fifth pleas, 
and as to the other pleas there 
was a confession of the breaches 
of duty mentioned thertyn; but 
replying, that on the 13th JiJy 
the apprentice returned to de¬ 
fendant, and tendered and olfered 
* himself to serve and obey him 
according to the indenture, hut 
that defendant upon request re¬ 
fused to take him back, &c. De¬ 
murrer to the replication to the 
second, third, and fourth pleas, 
and joinder therein :—Held, that 
, covenant would lie upon the in¬ 
denture, notwithstanding the mis¬ 
conduct of the apprentice:—H%ld 
also, that there was no departure 
or diseontiiiuance in the plead¬ 
ings. WinsioHc V. Limt, 4 Q. 4. 

• Page 485 

See Settlement, 7. 

•> 

ARBITRATION. 

Ai^reeing to refer llje quantum.of 
damages to arbitration, after a 
question of llaw has been reserved 
by the judge at the triaj, does 
not waive an objection to the de¬ 
fendant’s liability in the action 


after the arbitrator has made his 
an ard.* Oxmham r. Lemon and 
others, 4 G. 4. Page 4G1 

See Agreement.—^Attorney, 7. 

* Award, 1. 

ARBITRATOR. 

See Foreign Attachment. 

ARREST. 

1. The defendant was arrested, and 

executed a bail-bond by the ini¬ 
tials of his Christian names only, 
as the acceptor of a bill of ex- 
chango, in which his initials only 
appeared ;—Held, that the hail- 
hond ought to be cancelled, hut 
without costs. Parker v. Pent, 
3 G. 4. 73 

2. Where a widow was arrested 
upon a bill of exchange, accepted 
by her in the name of W. S. Chat- 
ierley, *by which name she ha<l 

, alway s gone since her husband s 
death, IT. S. being the initials of 
her husband’s Christian names, 
the Court set aside the bail-bond 
only on entering a common ap- 
pearaiuie. M‘Beath v. Chatter- 
Iry, 3 G. 4. 237 

3. A defendant arrested for a debt, 

contracted partly before aiul 
partly after bankruptcy and cer¬ 
tificate, there being a subsequent 
promise for the former part, was 
discharged out of custody on 
filing common bail. Peers v.Gad- 
dercr, 3 G. 4. 240 

4. Defendant w'as arrested and held 

to hail for 17/., and paid 3/. into 
(’ourt, w'hich plaintiQ* took out 
and stayed proceedings -Held, 
that {)£fendant was not entitled 
to coAs under stat. 43 Geo. 3. 
c. 48. s. 3. Porter v. Pittman, 
3 G. 4. 2G8 

See Bankrupt, 1.—Baron and 
Feme, 1.— Privilege.—Smug¬ 
glers.—Stamp. 
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ASSlIMPSlh 
ASSIGNEE J 

A. and J?., co-partners in trade, 
borrow a check for 200/. from C. 
for the express purpose of ena¬ 
bling them to liquidate the ba¬ 
lance of an account with their 
bankers, but before the check is 
presented, they commit an act of 
bankruptcy, and afterwards re¬ 
turn the check to C., declining 
to make any use of itHeld, 
tbe check did not pass to the as¬ 
signees so as Jo enable them to 
recover the amount in trover. 
Moore and another Bartrvp, 
3 G. 4. Page 25 

See Hankers, 1.—Bankrupt, 3. 
Bill of Exchange, 4.—Cove¬ 
nant, 4.—Eraudulent Pre¬ 
fer enc E.— Lea s e. 

ASSIGNMENT. 

See Administration.*—Lord’s 
Act. , 

ASSUMPSIT. 

A. is let into possession of the re¬ 
fuse spar, produced from a lead 
mine, situate in land demised to 
J3.f a farmer (as tenant from year 
to year), and pays^an annual rent 
for the spar to i/.’s landlord, and 
exercises dominion over it by 
disposing of it as his property ; 
C. from time to time, caters upon 
the land, and carries away por¬ 
tions of the spar, and A. brings 
assumpsit for the value of the 
spar so taken away. After ver¬ 
dict by the jury, finding that B. 
the tenant of the land, has an in¬ 
terest in the spar, and has not 
surrendered it to Ijis landlord :— 
Held, that the landliird cannot 
convey such a title to A. as will 
enable the latter, (supposing his 
p.ossc.ssion is clearly established) 
to waive the tortious taking, and 
bring ussuiupsit for the value of 
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the spar, in the absence of an 

, express contract of sale, though 
the tenant has never disturbed 
his possession. Lee v. Shore, 
^3 G. 4. Page 198 

See Annuity, 2.—Bankers, 1.— 
Erauducent Preference.— 
Guaranty,2.—.Stpckholder. 

ATTACHMENT. 

See Award, 2.—Bail, 1.— Fo¬ 
reign Attachment. — Mar¬ 
shal. , 

ATTORNEY. 

1. By statute 22<?.2. c.4G. s.It, 
it is enacted, “ that if any sworn 
attorney or solicitor shall sull’er 
his naufe to be used by an un¬ 
qualified person to enable bim lA 
practice as an attorney or so¬ 
licitor, and complaint shall be 
mai^Ve thereof in a summary wayt 
and proof made thereof on oath 
to the satisfaction of the Court, 
such attorney or solicitor shall 
be struck oil' tfie roll;” and b^ 
tbe same section it is enacted, 
“ that in that case, and uponsnich 
complaint, and proof made as 
aforesaid, it shall be lawful for 
the Court to commit such un¬ 
qualified person, so acting or 
practising as aforesaid, to Jlie 
prison of the said Court for any 

• time not exceeding one year - 
Held, that a person brought with¬ 
in the latter branch of the sec¬ 
tion, \ipon ufiidavit of his offence, 
was not entitled to have the wit¬ 
nesses in sup|)ort of the charge 
examitied viva Voce. 

After thewuatter had been re¬ 
ferred in such case by consent of 

• counsel, to the master of rtho 
crown office^ whp reported the 
party in contempt, the t’ourt al¬ 
lowed the latter to bring the. 
whole of the case uudor their 
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own consideration, when brought 

‘up to be committed. In rcGeorge, 
Jnrjncs, 3 G. 4. ^^9^ 

2. An attorney who discontinues to 

practice after his last certific^jle 
has expired, may be re-adraitted 
without payment of any arrears 
of dut 3 % any fine. The word 
“ neglect” in 37 Geo. 3. c. DO, 
s. 31, means “ culpable neglect,” 
and does not apply to a pereon 
who has omitted to take out his 
certificate during the interval of 
his ceasing to practice. Ex jiarte. 
Maiaon, Qcnt. 238 

3. An admitted attorney of this 
Court may recover for his fees 
and disbursements in suing out a 
commission of bankrifpt, though 
he be not a solicitor in Cliancery. 
Wilkinstm v. DUjyhs, 3 G. 4. 302 

4. The respective attornics in a 
horse cause, which had been 
withdrawn at the assisses, signed 
the following undertaking : We, 

, the undersigned, attornics for the 
above-named plaintifl’, and the 
ahovc-naincd defendant, do here¬ 
by personally consent, iindertake, 
ami agree, that the record in this 
cause shall be withdrawn; that 
the aho\o-uamcd defendant shall 
take hai^k again the horse ki the 
•pleadings in tliis cause named, 
and shall pay the sum of 04/, I'Js. 
to the above-named plaintiff; that 
ike costs of the suit on the part of 
the defendant shall he t^txed be¬ 
tween the parties, on the principle 
between plaintiff' and defendant ; 
and that sucli, taxation shall be 
made and perfected by, &c.: — 
ileld that the plafatiff’s attorney, 
in the original action, was pet- 
Sonally liable upon tliis under¬ 
taking to p*ay tfc the defendant’s 
attorney the costs, when taxed 
pursuant to the agreement.* Jve- 
son V. Cmington, 3 O. 4. 307 


5. An at^rney who, whilst ho is a 
prisoner in gaol, sues, out or 
commences any process in the 
county court, is within the stat. 
1*2 Gco.‘i. c. J3. s.9, and liable to 
be struck off the roll. Ex parte. 
Flint,‘iG. A. Page AOG 

0. The statute 34 G. 3. c.l4. .s.2, 
reejuires, that the indentures ot 
an attorney’s clcrks|^ip shall bo 
enrolled, together with an affida¬ 
vit of the time of executing the 
same, before the clerk .■^liall he 
admitted to prictico as an attor¬ 
neys; and enacts, that unless the 
iudeutdres are inrolled within six 
mouths next after execution, to¬ 
gether with the alfrda^it, the. ser- 
V ice shall be deemed to com¬ 
mence from the time of enrolment 
only. Where a clerk had been 
articled to an attorney‘in the 
country* and the indentures had 
been sent up to London to he en- 
•rolled in the Master’s odice pur¬ 
suant to the statute, and after the 
clerkship had been served, no 
trace of tlie indentures could be 
discovered in the Master’s oflice, 
the Court refused to admit him, 
although it appeared from the 
books of 11x3 town agent, tliat a 
clerk of the latter liad paid the 
fees payable in the Master’s oflice 
upon enrolment contemporano- 
I ously with tlic time when the en- 

I rolment was supposed to have 

taken place. Ex parte Pilgrim, 
4 G. 4. 42D 

7, Where an attorney is retained 
jointly by several parties to de¬ 
fend a suit against each, delivery 
of a bill to one is sufficient to en¬ 
title h»^i to maintain a joint ac¬ 
tion against all for his costs, 
within 2 G. 2. c. 23. s. 23. Oxen- 
ham V. Lemon, 4 G. 4. 4fiL 

See Administratoks.—Bail, 7. 
Evidence.—Lien.--Prisoner. 
Stating Proceedings. 
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1. Where a vcnlict was found for 
the plainLiiT at nisi prius, for the 
damages in Uie declaration, suh- 
jocl to the award of a g«‘ntleman 
at the bar, and the arbitrator 
tIecUnod proceeding in the refer- 
onco;—Ile.hl, that IIkj piaintiiV 
was cniilled to judgment and <;\- 
coiition foftlivvith, unless the de¬ 
fendant oonscjiU'd to reb^r the 
<lam:ig<!S I'o another arJ*ilralor. 
Woollt'y V. Clarji, 6 0\ 4. 

Page 1.06 

‘2. 'l?y agreement and referred 
all matters in diil'ereucc between 
them to thre<‘. arbitrators con¬ 
cerning the value of certain stock 
and goods, and also concerning 
the sum or sums which each 
sliould contribute towards the 
payment of 2>t)(t/. and tin' costs 
intmrred in bringing and defend¬ 
ing certain actions in wbicli tiiyy 
were respectively interested. I’lie 
arbitrators awarded, 1st.'I’bal all 
matters in dili'ercneo should cease 
and determine. 2d.That >1.sliould 
pay to V. 411/. 2.s'. 'Id. his iiro- 
portion of tlie sum of 2060/, 
yd.'rUat iK sliould yay fiv(;-eighlli 
parts, and tiiat A, sliould pay 
tliree-eiglilh parts of the costs of 
the actions mentioned iu the sub¬ 
mission. '1th. 'riiat all such .sums 
as C. and A. had already expend¬ 
ed in respect of the said actions, 
should he coii udered as part pay¬ 
ment of their respective shares, 
according to the portions before 
mentioned. That the costs of lln^ 
reference should he paid by C. 
and d. iu equal moi\;^ies; and, 
«>th. That upon paynnfnt of the 
444/. 2,v. (!(/. (ho costs of the ac- 
tiun.s, and the costs of the refer¬ 
ence, in the manner awarded, C. 
and should execute mutual 
releases. On motion to set aside 


this award, on the ground that it 
w’a.s not final, and w as void toy 

* uncertainty', the (.^urt refn.sed to 

set it aside, the objections being 
pJcadahle to any' action brought 
upon it, hut wimld not grant an 
attachment for non-performance. 
Jn re i^argey and Aitvhi^an, 
3 a. 1 . . Page 222 

3. I’his (’oiirt will not r'utcrtain an 
application for setting aside mi 
a^vard, founded upon an indici- 
ment at the Assizes for not re¬ 
pairing a road, though the ques¬ 
tion in (li.spufc be of a civil na 
ture. Pex v. The /uhabitanfs of 
Vole shack, 3{7?d. 2<>o 

Sec VoRKrcN Attachment. 

* BAIL. 

1. ^Vlicre tinift was given to (In* 
plaintiff to see whether hail were 
really posses.sed of the properly 
iu ncspect of whieli they pro¬ 
fessed their ability to justify, and 
on tlie day appoiniod for coming 
up again, the hail being rejected, 
imin,diately i\;n(ler(al the dc- 
f.-ndaut:—Held, that the slieriif 
was liable to an attachment, the 
notice of render not having hei'u 
see’, ed until afl«>r the attaebiuent, 
had is'-ued. The King v. 'Jlie 
Sheriff (if 31 iddlrsrx, 3 fi'', 4. 22"» 

2. Wiiereit appeared after hail Ji,ail 
justified, that money hail been 

'‘given to one of thoiii for his 
trouble and >».ss •of time in coin¬ 
ing uj) to justify, the Court did 
not set aside the allowance, l>iit 
imposed upon 4he defendant the 
terms of producing an affidavit 
of nicfits, l>ring*iiig sum sworn 
to into Coiwt, and taking sliort 
noliee of trial. WyJUv y. Jones, 

• r. a. 4. * 

3. In hail by aU^idavjt, time will not 
hegiiento amend a mistake in 
the jurat, occasioned by the er¬ 
ror of the commissioner iu liu^ 
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country, unless the defendant 
.produces an affidavit of merits. 
Burford v. HhHoway, 4 (7. 4. * 

Page 302 

4. Principal became bankrupt, and 
on the same day that he obtained 
Ills certificate, but before the 
rising of the Court, tUe bail were 
fixed on« scire facias;—Held, 
that the bail had, till the rising 
of the Court on that day, before 
they could be fixed, and on 
inent of costs, the Court entered 
an exoneretur on the bail piece. 
Johnson v. Linsey, 4 G. 4. 383 

3. Where hired bail, who were in- 
solvent, of whom notice had been 
given, and to whom no exception 
was entered, became bail in» er¬ 
ror, and the plaintiff treating the 
* writ of error, an4 the bail as 
nullities entered up judgment, 
and took out execution :—Held, 
that the execution was rijgular, 
and the Court discharged the rule 
for setting it aside with costs. 
Ward V. Let'i, 4 G. 4. 421 

O. Crvm V. Kitchen, Hil. 1820. — 
S. P. 421 

7. Though bail justify by consent 
at the Judge’s chambers, the prac¬ 
tice of the Court requires that a 
rule for the allowance of bail 
should, notwithstanding, be serv¬ 
ed on the plaintiff' or his attor¬ 
ney. Bignold v. Holding, 4 G. 4. 

438 

Sec Certiorari, 7-k-lNDEMNiTY 
Bond.—Plea.—Privilege. — 
SlIEEKSEDEAS.—W riT OF ER¬ 
ROR, 1. , 

BAIL BOND. 

Sec Arrest, 1,2,3.^ -Bankrupt, 
1.—Baron and Teme, 1. 

BAT^KEUS. 

1. Two several banking firms, car¬ 
rying on business rcspectivefy in 


the sai^ie country town, were in 
the habit of exchanging notes and 
securities with each other, and 
settling their balances by a pre¬ 
scribed cnode. One of the firms 
became bankrupt, and at the time 
of the act of bankruptcy, each 
firm had in their possession notes 
and securities of the other to 
nearly tlie same amount. The pro¬ 
visional assignee of the bankrupt 
firm being apprized of this fact, 
presented and obtaiiTcd payment 
of the notes ofi the solvent firm, 
partly at their hank, and partly 
at their agents in London, who 
did not know the siUiatiua of the 
parlies:—Hold, that the solvent 
firm might sue the provisional 
assignee for the amount of tlie 
notes in assumpsit, for money had 
and received, though the cyonduct 
of the latter savoured of tort. 
Edmeadts v. Netoman, 4 G. 4. 

Page 508 

2.‘The member of a country bank 
signed fur himself aud partners 
notes, beginning with the words, 
I promise to pay, tto. —Held, 
that he made himself severally 
liable upon the notes, and could 
not plead in abatement a joint 
liability witfi Lis partners. Uall 
v. Smith, 4 G. 4. 581 

BANKRUPT. 

1. Where an aged member of a 
hanking firm was arrested on the 
20th of May, at his private dwel¬ 
ling, distant several miles from 
the house of business, for a part¬ 
nership debt, and after the she- 
rilf’s off|cer was prevailed upon 
to with«^aw, upon a promise of 
his executing a bail bond when 
reijuired; he reproached his ser¬ 
vants for letting such persons 
into the house, and ordered them 
not *to let any person into the 
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house they did not know, Stating 
that he was afraid of being ar¬ 
rested again; and next day the 
servants did not open the door 
without ascertaining frbm the 
windows what persons required 
admission, and the outer gate of 
the house was kept locked; and 
it furtlicr appcarij)g that on the 
21st of Mayy he removed from 
one apartment of the house to 
another to ayoid being seen by a 
person who called, whom he sup¬ 
posed to be a ert'ditor :—Held, 
that he coramiHed an act of bank¬ 
ruptcy on the morning V>f the 
‘iX^iMny, within the meaning of 
the words of \Jac. 1. c. lo. s. 2, 
to the intent, or wkcreby his 
creditors shall or may be defeat¬ 
ed or delayed and which are 
to be read “ to the intent his cre- 
<iiturs shall, or whereby (^r that 
thereby) they may be defeated,” 
A.C. Harvey v. Ramsbottom, SG. 4.* 

Payc 142 

2. Where a judgment creditor pur¬ 
chased by hill of sale from the 
sheriff certain machinery, seized 
ill execution, belonging to his 
debtor, and after marking the 
same with the initials «f his name, 
allowed the debtor to retain pos¬ 
session, upon his agreeing to pay 
a rent for the use of it, and the 
latter remained in possession 
until be committed an act of 
bankruptcy:—Hold, that as the 
change of ownership was not 
notorious, the assignees were en¬ 
titled to recover the property in 
trover, under the 21 Jac. 1. c. 111. 
s. ll. Linyard v.Messiter, 4 G. 4. 

y. The assignee of a bankrupt 
brought an action upon theO^ww. 
c. 14, to recover back money lost 
b> the buukrupl to the defcinl- 
anls at the game of rougt; ct nbir. 
To prove the loss of the money, 


the bankrupt who had been cer¬ 
tificated, was calleihas a witness, 
and in order to render him com¬ 
petent, the bankrupt released the 
assignee of all claim upon the 
sulplus fund, if any; all the cre¬ 
ditors who had proved, released 
the bankrupt from all future 
claims, and the assignee (who 
was not a creditor), executed a 
likq release to the bankrupt:—• 
Held, Isl. I’hat these several re¬ 
leases restored the bankrupt’s 
competency, 2fl. 'l^hat after the 
expiration of more than a year 
from the date of rtie commission, 
it was to be presumed, that all 
the creditors had proved, and • 
that'a release, signed by all w'ho 
had provetf, was binding as a re¬ 
lease by cverj^one of the cre¬ 
ditors; and, 3d. That the as¬ 
signee’s title to sue was not de¬ 
stroyed by the release he had 
executed, inasmuch as it only 
extended to the bankrupt’s future 
estate. Carter v. Abbott, 4 G. 4. 

Page 57i> 

4. Commissioners of bankrupt arc 
not authorized by 6 Geo, 2. c. 30. 
s. 5, to enlarge the time for the 
disclosure of a bankrupt’s estate 
beyond the time mentioned in 
sec. 3, of the same statute, still 
less for an indefinite period/ 
’IJicrefore where a bankrupt sur¬ 
rendered to his commission on 
the 4th February, and the com- 
mission<irs, on his prayer, enlarg¬ 
ed the time generally in writing, 
for him to make & full discovery 
of his estate and effects, and ver¬ 
bally fixed the adjournment day 
for the 1st April, and in the in¬ 
terval the bankrupt having sur¬ 
rendered in discharge of bail, 
was detained at«the Suit of a cre¬ 
ditor, the Court refused to dis¬ 
charge him out of custody, not 
being protected from arrest by 
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BASTARDY. 

tlie commissioner’s order. Ctaugh- 
ton V. Leigl^f 4 G. 4. Page 8^1 

See Arrest, 3. —Assignees.— 
A'rroRNEY, 3 .—Bankers, i.— 
Bringing Money into Court. 
Commissioners. — Fraudu¬ 
lent Preference.—Guaran¬ 
ty, 2.-^Partnership, 1, ‘2.— 
Ship. 

BARON AND rEMF. 

1. Husband and w’ifc being arre.sted 

for a debt contracted by the 
latter dnm sola, the rule for can¬ 
celling the bail bond given by the 
wife. Tor tkc irregularity was 
made absolute, but withimt casts. 
Taylor v. Whittaker and Wife, 
3G.4. ^ • 225 

2. Where a feme sole, aftar mar¬ 
riage, was adnTittecl tenant of a 
manor in tlie North of England, 
of certain premises to her and 
her heirs, as of her owfi tenant- 
right, according to the custom, 
and afteriifards the lord executed 
a conveyance of the same pre¬ 
mises to the husband in fee, and 
enfranchised the same from all 
seignory rights to which they 
were previously liable. Sembie, 
that this conveyance after the 
death of the hutbnid, had the 
effect of giving the wife an abso- 

' lute estate in fee-simple in the 
premises, descendible only imon 
the heirs ex parte luaternA. Doc, 
d. Newby r. Jackson, 4 G. 4. 514 

iS5ec Arrest, 2.—Ejectment, 11. 

‘ Lim^[tations. 

BASTARDY. 

1. An order of bastardy not made 
until twelve years after the death 
of the child, wh<greby the puta¬ 
tive father (who had in the mean 
time absdondbd) is adjudged to 
pay two several sums,/me for 
the bye-gone maintenance, an<l 
the other for the costS| is void; 


BILL OF EXCHANGE. 

and though the filiating Justices 
commit the father upon an illegal 
M'arrant, from which he is dis¬ 
charged at the next Sessions, 
still they may afterwards issue a 
fresh warrant, founded ou the 
original order; but if the case 
falls within 49 Geo. 3. c. 88. s- 3, 
as an order unappealed from, the 
commitment for non-payment of 
maiutenanco must be for throe 
months, unless ^ic moiic} is 
sooner paid. A gruernl comniit- 
iiient until Ihc putative father 
pays ttvo several sums, one ft)r 
maiiAcuance, and the other for 
costs, is bad in toto. In re Joseph 
Addis, 3 G. 4. Page 187 

2. B_y statute 49 Geo. 3, c. 88. s. 5. 
the notice of appeal, iii a matter 
of bastardy, must specify tlie 
cause and matter thereof. Where 
a notice given by the reputed fa¬ 
ther of a bastani child of his in- 

* tentionto appeal against an order 
of filiation, merely stated that ho 
intended to prosecute an appeal 
against an order of filiation, 
whereby he was adjudged to l»e 
the father of a female bastani 
child, born of the body of E. IL, 
and chai^eable to the parish «)f 
S. L., pursuing the words of tli<; 
order without .‘specifying the par¬ 
ticular grounds of appeal:—1 leld, 
that the notice of appeal was in- 
sufiicient. Rex v. The Justices of 
Oxfordshire, 4 G. 4. 42(» 

BILL OF EXCHANGE. 

1. A., the payee of a hill of ex¬ 
change for 87/., having indorsed 
it to for valuable considera- 
tioDf^and the hill being disho¬ 
nored, C., the acceptor, sends 
another bill for 128/. (which has 
some time to run) to A., who 
takes up the first bill l)y means 
6f the second, receives the diiler- 
ciicc in discount, and indoi’SL.s 
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tbe first bill again to B.,*who 
sues the drawer before 0.*s se¬ 
cond bill becomes due:—Held, 
that taking the second bill did 
not amount to giving time* and a 
new credit to the acceptor of the 
first, so as to discharge the 
drawer, who was no party to tbe 
transaction, unless there was evi¬ 
dence of an express consent on 
the part of A.^ the payee, to give 
time, and not to sue upon the lirst 
bill until the second was at ma¬ 
turity. Printj V. Ctarkson, 3 G. 4. 

Pa^e 78 

2- Declaration by indorsee against 
acceptor of a bill of exchange, 
averred that the bill had been 
indorsed to certain persons Imd- 
iiig under the firm o f //. and F., 
and that H. and F. had indorsed 
the bill bij procuration of one J. D. 
to C., from whom piaiutUl* de¬ 
rived title. In proof it appeared 
that tlio firm of if. and F. had 
ceased to exist for ten years 
prior to the indorsement, but that 
a new firm of 11. and Co. had been 
established, and that Z)., one of 
the members thereof, was in the 
habit of indorsing bills by pro¬ 
curation in the naine^of //. and 
F., but that all other transactions 
in trade were carried on in the 
name of H. and Co. only :—Held, 
that as between innocent indorsee 
and acceptor there was sulhcient 
evidence to satisfy the allegation 
ill the declaration. Williamson 
V. Johnson, 3 G. 4. 281 

3. 'riie traveller of plaintifls, trades¬ 
men in London, upon receiving a 
hill of exchange in paymi^^it of a 
debt due to his principals,«from 
A. a.tVet'by, pays it away to JB., 
without communicating to his 
principals the names of the per¬ 
son ot whom he has received it. 
11. pays it to C. his brother, at 
Litton, in Beds., by whom it is 
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paid to fai^i banker. The bill is 
dishonored on the &6kApril. Otk 
the 5th, C. receives notice of the 
dishonor, and he, not knowing 
the parties to the bill, writes to 
his *^brother B. for* information, 
who being then at Edinburgh, 
does not receive the letter tmtil 
tbe 10 th, when notice is sent to 
theplainti/ls, and by them receiv¬ 
ed on the I3th. On the 14tU 
plaintiffs write to C. for the bpi, 
and receive it on the 16th, and 
by that day’s post give notice to 
A., the original indorser:-;—Held, 
that there was ntf laches which 
would discharge A.^s liability as 
indorger. Baldwin v. Richard^ 
son, 3 G. 4. , Page 285 

4 . Assignees of a bankrupt declared 
as indorsees agafnst drawer of a 
bill of exchange, and to prove 
notice to the latter of the dis¬ 
honor 8 y the acceptor, it was 
held that an a^eement between 
the draw'er and K., (an interriie- 
dinte indorsee) reciting that the 
hill in question w’-as, amongst 
other bills, to which the drawer 
was a party, overdue, and Was, 
or ought to be iiitbehands of K., 
was evidence to satisfy the aver¬ 
ment of due notice of dishonor 
to the*drawer, though the assig¬ 
nees were no parties to the agree- 
inc 0 it:—Held also, that the as- 
.signees were no^ bound to prove 
in fact that they were assignees, 
though they declared in that cha¬ 
racter. Gunson v. MetZf 4 G. 4, 
* 334 

See Adminfstration.—Affida¬ 
vit OF Debt, —Arrest, 1,2. 
Broker. — Guaranty, 2. — 
IUrtnershf^, 1, 2.—Staying 
Proceedings. 

BOND. 

.See? Covenant, 1. — Indemnitt 
Bond.—'Replevin. 
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BROKER. 


BYE LAWS. 


BOROUGH. 

See Bye Lajws.—Corporation,!. 
Manor.—Poor Rate, 2. 

BRIBERY. 

Tile Bribery Act, 2 Geo. 2. t. 24. 
s. 7. is to be con%traed prospec¬ 
tively^ and not retrospectively. 
Where a declaration on this sta¬ 
tute alleged that the defendant 
had received a bribe fo^ giving 
his vote,” and the evidence nega- 
'tived any promise or agreement 
for a bribe previous to the elec¬ 
tion :—Held, that the case was 
not within statute, and that 
the objection was ground for a 
nonsuit. Lord Huntingtoioer v, 
Ireland^ 4 G. 4. ^ Page 450 

BRINGING ^lONEY* INTO 
COURT. 

A separate commission being sued 
out against A., and a Joint com¬ 
mission being also sued out 
against Him with B., and the as¬ 
signees under the first commis¬ 
sion having recovered a verdict 
in trover against C., the Court 
allowed the amount of the ver¬ 
dict to be brought in to abide 
the event of a petition to the 
Chancellor to supersede the first 
commission. Hodgkinswi v. Tra¬ 
vers, 4 G. 4. 401) 

See Bail, 2. • 

BRISTOL. 

See Costs.—Court oewRequests. 

' BROKER. 

IV., a broker ..effects sale of twenty 
bags of wool for IJ. and £f., to C. 
andP., to be "paid for by bill at 
eight months, accepted by, the 
latter, and, in his notice of sale, 
says to the ^farmer, “ To shew 
ray opinion of this house, for an 
allowance of one per cent.^ 1 will 
guarantee half the amount.” II. 


anti H. confirm the sale, and in¬ 
form W., that if he cannot pro¬ 
cure from C. and P. acceptances 
of approved houses (which they 
woi:fia prefer), they will take his 
guarantee for one half the amount 
on the terms proposed. The wool 
is delivered to the vendees with¬ 
out the intervention of the broker, 
and the vendors take the accept¬ 
ance of the former for the amount 
of the wool, ma^e payable at a 
banker’s. Before the bill is at 
maturity, the vendees become in¬ 
solvent, and the vendors resort to 
the‘broker upon his guaranty :— 
Held, that the broker was liable 
on his guaranty, though the bill 
had not been presented for pay¬ 
ment, and though there was no 
proof that it would not have been 
paid if presented; bu4 supposing 
it yi have been presented and 
dishonored, he would not have 
been entitled to notice of non¬ 
payment. Holborow V. WiHuns, 
3 G. 4. Page 50 

BYE LAWS. 

The words “ shall ho lawful,” when 
found in the bye law of a corpo¬ 
ration, are not to be construed as 
obligatory to do what the law or¬ 
dains. Therefore where a by(i 
law of the borough of Eye or¬ 
dained, that, upon the happening 
of any vacancy in the number of 
twenty-fourcoramon councilmen, 
such vacancies should be filled 
by the freemen inhabiting the 
town, and that a great court 
should be holden once every 
quarter, at which “ it should bo 
laqfiVil” for the bailiffs to admit 
to Ae freedom of the town such 
persons as had been resident 
therein for one whole j^ear: - 
Held, that this bye law was only 
*optional, and could not be <;n- 
forced by mandamus to compel 



CASE. 


CARRIER. 

% 

the admission of qualified inha¬ 
bitants to the freedom of tile bo¬ 
rough. Rex V, The Borouffh of 
Eye, 3 G. 4. Page 172 

See Corporation, 3. 

CANAL. 

Where a canal act declared, “ that 
no boat navigating upon the said 
canal, which shall not be capable 
of carrying a greater burthen 
than twenty tons, or which shall 
not have a loading of twenty tons, 
shall be allowed to pass through 
any of the locks, uilless the owner 
or navigator of such boat shall 
pay tonnage equal to a boat of 
twenty tonsand it appearing 
that in no part of the act was 
a boat, per sc, made liable to any 
toll, but that all the provisions as 
to tolls applied exclusively to 
goods chnveyed on the canal:— 
Held, that the clause in question 
was confined to boats carrying 
some loading, and did not attach * 
upon an empty boat passing the 
locks, reversing the- decision in 
'‘XB.Sf A. G6. Leeds and Liverpool 
Canal Navigation v. Hustler, 
4 G. 4. 656 

CAR11IER.> 

A. consigns a quantity of iron to B. 
in barter, and C. the carrier de¬ 
livers a part of the cargo bn the 
wharf of the latter, but before 
the remainder is delivered, C. 
discovers (hatR. is insolvent, and 
re-ships the part delivered, and 
retains the whole to satisfy his 
lien for the freight of the cargo, 
and for a general freight account 
between him and the consignee:— 
Held, that the consigno]^^ right 
of stoppage in transitu was not 
gone, and that he might maintain 
trover against the carrier for the 
goods. Crawshay v. Eades, 3G. 4. 
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CASE. 

1. A., an engineer, being employed 
Ijy B. to erect a steam boiler, and 
other apparatus, on premises ad¬ 
joining to the manufactory of C., 
and in consequence of the explo- 
sioh of the boiler ‘from the in¬ 
sufficiency of the materials of 
which it was composed^ the pro¬ 
perty of the latter was injured, 
and it being found as a fact by 
the jury that A. w'as personally 
present, and that his servants l^ad 
the management of the apparatus 
at the time of the*accident:— 
Held, that C. might maintain case 
against A. for thef injury he had 
sustained. Semble, that if the 
jury had negatived the fact of— 
A.’s management of the appara¬ 
tus, though the accident aroso # 
from an imperfection in the ma* 
terials of which it was composed, 
he would not have been primarily 
liable. ** IVitte v. Hague, 3 G. 4. 

^ Page 33 

2. In case, for negligent driving, 

the law or usage of the road is ' 
not the criterion of negligence. 
Therefore where defendant’s car¬ 
riage was on the wrong side of 
the road, and in attempting to 
pass it on the near instead of the 
off side, plaintiff sustained da¬ 
mage*:— Held, that it was for 
the jury to decide the question* 
of, negligence, without regard to 
the *law of the j'oaij. Wayde v. 
Lady Carr, 3 G, 4. 256 

3. If A., under pretence of a pur¬ 
chase, obtains possession of R.’s 
goods, with a pre-conceived de¬ 
sign not to pay "for them, and 
absconds to Qyoid suit for the 
value, and the sheriff seizes such 
goods in execution immediately 
after the delivery to A., it seems 
that B. may la\iWully*rescue them 
out gf the hands of the sheriff 
even by stratagem, but the valt- 
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CHABTER. 


COMMISSrOMERS. 


dity of the purchase by A. is a 
queation for the jury. Eg.rl of 
Bristol V., WilsmoTc, 4 Cr. 4. ^ 

Page 756 

Aoe CouMissiONERS. —Distress. 

CEl¥riFlCATE, ‘ 

&>e Arrest, 3.—Actorney, 2.— 
Bail.^Guaranty, 1.—-Regis¬ 
try Acts. ♦ 

CERTIORARE 

1. Certiorari will not lie to remove 

Uie record of a judgment obtain¬ 
ed again^ a defendant in the 
eponty palatine of Durham, for 
the pWposer of enabling hjs bail 
to render him in this Court, 
though he be a prisoner for debt 
in the custody of the Aiarsbul. 
Pat&rmn v. Reay, *3 G. 4. 177 

2. After conviction and judgment 
at the Sessions, the Court uiil 
not grant a certiorari to remove 
the proceedings for the purpose 
of having an indictment quashed 
on motioti for error on the record. 
Rex V. The Juhabitauts of Pene- 
goes and Machynlleth, 3 G. 4. 

209 

3. Certiorari lies to remove an eject¬ 
ment cause from an inferior ju¬ 
risdiction into this Court, and 
need not be removed by habeas 
corpus cum caus^. Goodt ight, d. 

• Badler v. Dring, 4 G. 4. 407 

See Overseers, 2.—Tithes, 2. 

CHANCELLOR. 

iSi?e Bringing Monry into 

Court. 

\ 

CHARTER. 

If a royal charter contains words 
of permission to do an act which 
is clearly for the, public benefit, 
they are obligatory; therefore ; 
udiere a ^arfhr of Jac. 1, grant- ^ 
<ed to the steward and suitors of j 
a manor, p<mei' and authority to j 
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hold a Court for the purpose, 
(amongst other objects) of near¬ 
ing and determining pleas of 
debt, Arc. but the Court had been 
disused for that purpose during 
fifty*years :—Held, that manda- 
nuis would lie to compel the 
Court to be held again, notwith- 
stariding the non-user for such 
purpose. Rex v. The Steward of 
Huvei ing Atte Bower, 3 G. 4. 

Page 176 

See Corporation, 2. 

CflURCHWARDENS AND 
OVERSEERS. 
5ee‘EjECTMENT, 12 .—Over¬ 
seer, 1, 2. 

CLERGY. 

A spiritual persou who in virtue of 
his office of cbaplaiu of a college, 
holds a curacy with & dwelling 
attached thereto, and ceasing to 
hold the oflice of chaplain, re- 
• tains possession of the dwelling, 
is not a curate within the mean¬ 
ing of 57 Geo. 3. c. 99. s. 67, and 
may be evicted by notice to quit 
forthwith, and is not entitled to 
the three months notice required 
to b(- given by that statute with 
the consent of the bishop. Good- 
title, d. Lincoln College v. Lee, 
4 G. 4. 710 

' Sec Tithes. 

COMMISSIONERS. 

Trespass will not lie against com¬ 
missioners of bankrupt for com¬ 
mitting ai witness to prison for 
not satisfactorily answering ques¬ 
tions put to him whilst under ex¬ 
amination, even though the qnes- 
tion| may appear to this Court to 
have been satisfactorily answer¬ 
ed. Dosioellv. Impey, 4 G.4. 350 

See Bail, 3. — Bankrupt, 4. — 
jCouRT OF Requests.—Sewers. 
Trespass,!. 
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COMMITMENT. * 

See Attorney, 1.— Bastardy, 
1.—Commissioners.—Habeas 
Corpus, l.—S mugglers. 

COMPOSITION.^ 

See Post Horse Duty, 2. 

CONSIDERATION. 

Sec Affidavit of Debt, 1.—An¬ 
nuity, 1.—Apprentice.-Bill 
OF Exchange, 1.—Toll. 

CONSIGNOR AND CON¬ 
SIGNEE. 

See Carrier.-^Guaranty, 2.— 
Vendor and Vendi^h;. 

CONSTABLE. 

If a warrant lie directed to a con¬ 
stable by name, be may execute 
it any where within the jurisdic¬ 
tion of the magistrate; but if it 
is dirccled to him by his name of 
office, he can execute it,only in 
the parish, <ll'c. of which he is a 
constable. Therefore where a' 
w'arrant for levying a rate was 
directed “ to the constables of 
the parish of W., and to all others 
his Majesty’s officers w'hom these 
may concern,” and a constable of 
W., in attempting to execute it 
in the parish of D., A^as assault¬ 
ed :—Held, that the assault w as 
justifiable. Jiex v. Weir and 
Others, 4 G. 4. Pa^c 444 

CONTEMPT. 

See Attorney,!.—Eoreign At¬ 
tachment. 

CONTRACT. 

See Frauds. — Paying Money 
into Court. — Sale.—Ven¬ 
dor AND Vendee. 

CONVICTION. 

Stye Certiorari, 2. — Game.— 
Justice of the Peace, 2.— 
New Trial. —Prisoner.^ 
Smugglers. 


COPYHOLD. 

Tenant of a manor having been ori¬ 
ginally admitted to a copyhold* 
‘estate, to hold the same for the 
lives of H. D,the elder, and /J. D. 
the younger, afterwards surren¬ 
ders the same into the hands of 
the lord, apd takes a re-grant of 
the same estate for the lives of 
J. G, an^ D. G. his soifs, and the 
life of the longest liver of them 
successively, according to the cus¬ 
tom of the manor, ana pays a fine 
to the lord for bis admittaffice, 
the grant describiilg him as sole 
purchaser. By the custom of the 
manor, when a .copyhold tene¬ 
ment is granted to a person to 
hold the same for the lives of twcu. 
or more other persons, and Iho 
life of the longest liver of such ^ 
other persons and 

the grantee dies during the life 
or lives of one or more of such 
other person or persons, without 
having devised the copyhold by 
his will, such one 'or more of 
such other person or persons so « 
survi^ ing the grantee, shall he en¬ 
titled to hold the copyhold suc¬ 
cessively, as they are respectively 
named in the grant during his or 
their life or lives; but if the 
grantee devises the copyhold by 
his w,ill, the devisee upon his 
death shall hold the same during* 
the life or lives of such other per¬ 
son or persons so surviving. 
Grantee devise^^his'copyhold es¬ 
tate to hjs eldest son, one of the 
cestui que vies named in tlie 
grant, who, upoA Ids father’s 
death, enters iutci possession of 
the estate :—Held, that the cus¬ 
tom was good’•and valid '4n law, 
and not beii^ inconsistent with 
t^e grant, barred the lord’s right 
of entry. Dtm, d.* Nepean r. 
Goddard, 4 G. 4. Page 7173 
See l^AftoN AND Feme, 2.—De¬ 
vise, 4. 
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CORPORATION. 

1. Mandamus will not lie to admit 
an inhabitant of a borough,by 
preseriplioii to bo a fr(?e burgess, 
unless it appear first, that he has 
an inchoate right to be a free 
burgess; add, second, that the 
office of free burgoss is a corpo¬ 
rate oQTice by prescription, iicx 
V. West Looe, 3 G. 4.** Pa^e 170 

2. A charter of incorporation em¬ 
powered the mayor and • alder- 
snen for the time being^ or the 
greater part of them, to choose 
and name four of the burgesses 
or inhabitants, “ QUt of which 
four so to be named and chosen, 
the mayor, aldermen, bailiffs, 
principal burgesses and oUaer bur¬ 
gesses, and inhabitants^ for the 
time being, (they being allso for 
that purpose there, upon the same 
day, congregated and assembled 
together) or the greater part of 
them as should be so congregated 
and asseinblcd, might have po^\ or 
and authority by tlie greater part 
of the voices of them so assem¬ 
bled together, to choose and 
make one to be the mayor.”— 
Hold, that the election of a mayor 
by a majority of the whole elec¬ 
tive body taken collectively was 
invalid, it appearing that there 
was not a majority of the definite 
body of principal burgesses pre¬ 
sent at tbe time of the election. 
Rex V. liichtuid Bower, 4 G, 4. 

7«>1 

3. Paytjient of a fine, imposed by 
the bye la«.vs of a corporation, 
for refusing to accept a corpo¬ 
rate office, does not exempt tbe 
party elected* from serving the 
oflice, and he may be compelled 
so to do by mandamus. Rex v. 
JEdwarcUBoui'n-, 4 G. 4. 842 

See Bye Laws,—P oou Rite, 2. 


COVENANT. 

’ COSTS. 

The defendant in a quo warranto 
information against him, to shew 
by what authority he holds the 
office of registrar and clerk of 
the iourt of requests of the city 
of Bristol, is not entitled to costs 
under the statute 9 Anne, c. 20. 
s. 0. Rex V. Hull, 4 G. 4. 

Page 341 

iSce Arcitbation.—Arrest, 1,4. 
Attorney, 3, 4. 7.—Bail, 5,0. 
Baron and Rkme, 1.—Bas¬ 
tardy, 1.— -Ejectment, 7. 9.— 
Infant.—Staying Proceed- 
iNCjS.—W itness'. 

COVENANT. 

1. In a declaration on an indemnity 
bond, to “ save liarniless and 
keep indemnified W. his heirs, 
Ac. and also certain .closes, Ac. 
from and against all actions, suits, 
elafms, and detnarals whatsoever, 
both in law and equity, which 
should or might bo had, made, 
commenced, or prosecuted Iiy 
any person or persons claiming 
any right, titlr, or demand, in, to, 
or upon the said closes, Ac. as 
heir at law of //. P. and others, 
of and^from all costs, charges, 
and expeuces, which the said If. 
Ac. should sustain or be put, for 
or. by reason or means of such 
actions, suits, claims, and de¬ 
mands, or otherwise however;” 
to which the breaches assigned 
were, first, that on, Ac. ll.W.P. 
“ made claim and demand, and 
claimed to have a right and title 
of, into, and upon the said clo.ses, 
Ac. and entered into and upon 
the* same, and cut down grass, 
anft felled trees there growing, 
and converted them to his own 
use;” and, 2d. that he “caused 
and procured, and suflercd and 
* permitted one H, B. who then 
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held and enjoyed the said closes, 
to attorn to him, and to withhold 
the payment of the rents, issues, 
and profits;” and, 3d. that “ cer¬ 
tain title deeds relating to the 
said closes, &c. were Kept, de¬ 
tained, and withholden by one 
A.fV. at the instance and through 
the means, and by and through 
the claim and demand of //, 
W, P.”&c.—Held, after defend¬ 
ant had pleaded over, that those 
breaches were well assigned on 
the covenant dhjclarcd upon.— 
I'owle V. Wvlck, 3G. 4. 

Uage 133 

2. Declaration in covenant for the 

assignment of a share in certain 
stock, professed to set out the co¬ 
venant, and described it as a co¬ 
venant to assign a certain sum of 
2000/., Defendant, on oyer crav¬ 
ed, set out the deed, and demur¬ 
red as for a variance, that the 
covenant was to assign stock, not 
money :—11 eld, no variance ; and, 
second, if it was, the defendant 
should have pleaded non cst fac¬ 
tum, and not have demurred. 
lioss V. Parker, 4 fr. 4. ()(52 

3. The Governors of I he Fonndlhty 
Hospital ml a lease for years 
of a certain dwelling to X., and 
covenant that the demised pre¬ 
mises, or any part lhereo,f, shall 
not be converted into a shop or 
other place for carrying on any 
trade or public shew of business 
during the term, without the con¬ 
sent in writing of the les.sors. 
L. assigns the lease to M., who, 
by an under-lease, demises the 
premises to F. with a covenant 
for quiet enjoyment, “^to hold 
the same, without any lawful let, 
suit, trouble, molestation, evic¬ 
tion, interruption, claim, or de¬ 
mand whatsoever, by or from her, 
lier heirs, executors, adruinivstra- 
lors, or assigns, or any person or 

VOL. n. 
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persons whomsoever, claiming, 
or to claim, by, from, under, 04 
• in trust for her, tliem, or any of 
them, or by or through her or 
their acts, means, right, title, for¬ 
feiture, privity, procurement.'^ 
In this lease the covenant against 
converting the premises into a 
shop, /fep. is omitted. » F. assigns 
the lease to S., who under-lets to 
W., and he converts part of the 
premises into a shop, without the 
consent of the original leseors, 
who bring ejectmmit and evict 
him for a forfeiture. M. having 
died, i;declarejl against her ex¬ 
ecutor for a breach of the co¬ 
venant for quiet enjoyment, avor-^ 
ring, that by her act, and througiT 
her means and procurement in 
making the ijnder-lcase to F.,* 
without any covenant similar to 
that in the original lease to X., 
he Wijjs hindered from cpiietly en¬ 
joying, —1 leld, on flemurrer, 

that tlie action w^uld not lie. 
Spencer v. 3Iarriott, 4 O. 4. 

Faye GG5 

4. A testator being seised in fee of 
certain lauds, and also of a com 
mill, demised the former to a te¬ 
nant for three lives, covenanting 
fora money rent, and, in addition 
thereto, that the lessee sliouid 
perform certain suits and .see* 
vices, and, amongst others, tliat 
life, his keirs and assigns, siiould 
do suit to tiw lessor’s mill by 
grinding there, all such corn as 
grew iqton the demised laud. The 
testator afterwaiidi^ devised the 
mill, and also the reversion of the 
laud to the same *perHon, w ho be¬ 
came .seised «pou the death of 
devisor. During tlie demise of 
the laud thedessee died intestate, 
and his wife togk ouj. administra- 
liou of his estate and ellects. 
Govwiant being broughl, assign¬ 
ing for a breach, neglect to grind 
3 L 
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corn at the mill during the life- 
* lime of the ^cssoe, and also since 
Ills death:—field, that the reser¬ 
vation of the suit to the mill was 
in the nature of a rent, and that 
the covenant to render it, ran >»ilh 
tli« fand, whilst the pwtiership of 
the land and the mill remained 
in the same person, and entitled 
the latter to maintain an action 
at common law upon it against 
the persona! representative cdT the 
lessee. Vyvyan v. Arthur, 4 G. 4. 

Page (J70 

See Apprenti€e.—Infant, 1. 

* ( 

COUNTY COURT. 

^ec Attorney, 5.—Replevin, l. 

«) 

COUNTY PAUATINE. 

Sec Certiorari, 1. 

COUNTY TREASI RER. 

A county treasurer authorized by 
an order of Sessions to raise mo¬ 
ney on the credit of the county 
rates, obtained advances from 
time to time from his bankers, 
and died in their debt. The Ses¬ 
sions being satisfied that the mo¬ 
ney so advanced had been bonA 
fide appropriated to county pur- 
, poses, made an order for Vissess- 
ing and levying a sum of money 
towards the repayment of ^hc 
debt, but this Cf>urt quashed the 
order. Rex v. The Justices of 
Flintshire, 4 Cr. 4. * 843 

COURT OF REQUESTS. 

The Courts of Requests Act, 23 G. 
3. c. 38. s. 8. tftfclares, that no 
person shall be capable of acting 
as a commissioner in the execu¬ 
tion of anj of 4iie acts for con¬ 
stituting such courts, unless such 
person shall be a householder 
within the county, &e, for v^ich 


. DECLARATION. 

lie shall act. The word “ house¬ 
holder” in this act does not mean 
a personally resident house¬ 
keeper, and therefore where a 
personrhad been elected to the 
ollice of registrar and clerk of 
the Court of Requests of the city 
of Bristol, by a majority of house¬ 
holders, paying rent, rates, and 
taxes, and resident by their part¬ 
ners in trade or their servants 
only :—-Held, that the election 
was valid. Rex v* Hall, 3G. 4. 

• Page 241 

See Costs. 

« 

CREDITOR. 

See Bankrupt, 1. 3.—Foreign 
Attachment. — Fraudulent 
Preference. 

CUSTOMS. 

« 

iSce Copy HOLD.—Excise.—Smug- 

• GLF.RS. 

DAM AC. ES. 

See A rbitkation.—Attorney,?. 
Aw 4RD, 1.—Case, 2. —Plead¬ 
ing, I. 

. DEBT. 

See Affidavit of Debt, 1. 2.— 
Bankrupt, 1. — Baron and 
FemIs, 1. — Charter. — Gua¬ 
ranty, 1.—Infant, 1.—Lord’s 
Act. 

DECEIT. 

See Bankers, 1. 

DECLARATION, 

See Affidavit of Debt, 2.— 
Aw'^a^d, 1. — Bill of Ex¬ 
change, 2.— Bribery. — Co¬ 
venant, 1, 2.—Ejectment, 4. 
Paying Money into Court. 
Poor, 1.—Promissory Note, 
1 . 
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DEEDS. 

The Court will not compel a party 
to allow the inspection of his 
title deeds, and give a copy there¬ 
of to a person who sup{>ose9 that 
such deeds contain a reservation 
in his favor of manorial rights, 
unless it appears that the party 
holds the deeds as trustee for the 
applicant. Pickering v. Noyes, 

4 G. 4. Page 386 

Sec Annuity, 1. 2. 
DEVISE. 

1. Testator devises his •freehold 
estates to trustees in trust, to se¬ 
cure an annuity of 00/. per an¬ 
num to his wife for life, and then 
in trust for his two younger sons, 
and his two daughters, and all 
children to be begotten on the 
body of his wife, until they shall 
severally attain the age df twenty- 
one years, and then unto and 
among them, share and share 
alike as tenants in common, and 
not as joint tenants. The will 
then granted a power to the trus¬ 
tees to receive the rents, and to 
lay out the surplus beyond the 
wife’s annuity, and other chargc.s 
thereon, in good securities, to 
grant leases of the estates for a 
term not exceeding sev^n years, 

“ and if they should think it ad¬ 
visable to sell any part thereof 
at any time after my death :''— 
Held, that this latter clause did 
not control the express gift of the 
estates to the children in fee, 
when they should severally at¬ 
tain the age of twenty-one years. 
Doc, d. Budden v. Harms^ 3 G. 4, 

*• 36 

2. H. S. devises his estate to his 
wife for life, and dies seised, 
leaving bis widow and two sons, 
him surviving. After his death, 
the widow and the younger son, | 


by deed of bargain and sale, con¬ 
vey the estate in fee to JT. with- 

• out the privity oP the eldest son 
and heir at law of the testator. 
H. continues in undisturbed pos¬ 
session of the estate for twenty- 
two years, and dies possessed, 
bequeathing it to his children. 
Six years after H. entered into 
possession, W. S. the eldest son 
and heir at law of H. S. makes 
1 /is will and devises all his real 
estate to his wife, and to his 
younger brother,*in trust for iho 
life of the wife, and then to his 
children, and,dies three years 
afterwards, without ever disturb¬ 
ing D.’s possession:—Held, 
tl^} trustees might maintain eject¬ 
ment to recover the possession of 
the* estate, PjOtwithstandiug //.’f 
quiet enjoyment for twenty-two 
years. • Doe, d. Sonter v. Hull, 
3 G.it. Page 38 

3. Testator after devising to his 

nephew H. W, a ntiessuage, form¬ 
ing part of his real estate, de¬ 
vised as follows :—“ Item, I giro 
further unto my nephew H. W. 
half part of my garden, and 100/. 
stock ill the 4 per cent, bank an¬ 
nuities. I give further my yard, 
stable, cow~house, atid all other out¬ 
houses in the said yard, my sister 
Martha Wickham, to have the ijt- 
terest and profits during her natn- 
*ral life by three Judges 

(Best, 3. diss#ntij>g), that under 
this bequest IJ. W. after the deatli 
of Mtlrtha Wickham, tpok an es¬ 
tate in fee in .the ^rd, &e. to 
the exclusion of the testator’s 
heir at law. Doe, d. Wickham r. 
Turner, 4 Os 4. 398 

4 . A testator devises his freehold 
* and copyhold lands to trustees, 

in trust, for |}is infant son, and 
directs “ the same to be traits- 
ferned to him as soon as he shall 
dttain to twenty-one years; bat in 
3 l 2 
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casehe sliould die before he attains - 
» to the age of twenty-one years, 
then I give fb my cousin iE. P.\ 
his heirs and assigns, all niy frce- 
liold and copyhold lands, A-c.”— 
Held, that tii^ trustees did «ot 
take a fee by this devise, but only 
an estate for years, (feterniiBable 
upon the^on’s attaining twenty- 
one years. Doc, d. Plnyer, V. 
Nicholh, 4 G. 4. Pnyv 4R0 

6. Testator, in 1614, after devifting 
to kis wife for life the mansion 
in which he then lived, with all 
the buildings and lands thereunto 
hedonging, as ;hen e»jo\ed hy 
him, with all the appurtenances, 
^devised as follows:—“ And from 
and after her decease, then l«give 
^ and devise all my sSid unuision 
called D., with cdl the bvihlinf/s 
and lands thereunto bclonijinq, as 
now enjoyed by me, with all the 
appurtenances, unto my godson 
J. S. li., his heirs and assigns for 
ever.” Testator had purchased 
^ the estate called D. in 177*2, and 
in 1782 purchased an adjoining 
estate called U. If., and in two 
years afterwards took several 
closes,forming the latter, into his 
own occupation, and, after re- 
ino\ing the fences, eontinued lo 
occupy the s.'imo until the tone of 
,his death; the additional closes 
having, in the interim, been al- 
W'ays known by the name of rtie 
“JJ. meadow's :”-»' Iield, that, un¬ 
der the devise, the additional 
closes p?|sed to the godson. Bo- 
denharn v. Pritchard, 4 G. 4. 

50 » 

8. Testator devises a portion of his 
lands to his dauglfters E. and A., 
lo be equally divided between 
them at his death, hnd wills that 
at their re}»pectiye deaths their 
respective shares shall he equally 
divided between their several and 
respective children; but if .^.dies 
without isstic, then he gives her 


share to E. for life, and at her 
decease to her children, share 
and share alike. He then gives 
to all his grand-children, who 
shall h^e living twelve months 
after Ins death, 61. each. The 
residue of his real and personal 
estate he gives to his only son B .; 
but if he dies without issue, then 
he gives his share of the estate 
to ail the grand-children who 
should he then living, share and 
share alike. Then fic introduces 
ccrlain qunlifu'.atious respecting 
the devises he had so made, and 
for tlm (irsi time mentions any 
of his graml-cliildren hy name. 
Eirst, he directs, that such of 
th e.'ic last shares as should be¬ 
long to his grand-daughter D. B. 
should be placed in the hands of 
her father IE. ()., his eiecutors 
or as<i"ns, the interest to be paid 
her dftring her life, and at her 
.death the principal to he divided 
among her children, share and 
share alike. Next, ho specili- 
cally directs, that such share or 
share.s of the land he had devised 
to his daughters jy. and v1., and 
likcwi.'c such share or shares of 
money, as .might become due hy 
virtue of the will to his grandson 
and grand-daiigliter itohert and 
Da(children of his daughter 
E.), should be placed in the 
hands of their brother Jojncjf, his 
lieir< or assigns, to pay the 
rents, cUc. to them during their 
lives, and, after their death, his 
or her respective shares to ho 
equally divided among his or her 
children, if .such there are; if 
not, sifch shares to become the 
property of his or her heirs or 
nssifjins for ever. Nevertheless, 
if t!>e brother James should at 
any time thereafter think right 
and proper, he might deliver up 
to Robert, at any sooner period, 
nil or any part of his share or 



DISCONTINUANCE, 

shares, vnto his only jn'opcr use, 
his heirs ami assigns for ever: -- 
Held, that if the disposing p irt 
of the will did not j^ivo an estate 
in fee to testator’s daughters f£. 
and A., and their phildl'en, yet it 
was clear from the qualifying 
parts that sucli was his intention, 
and consequently that the chil¬ 
dren of ii’. {A. having died with¬ 
out issue) took an estate in fee 
in the land so devised to their 
mother. JJnc, d. Orpe v. Frost, 
4 G. 4. ^ Faye am 

JSee DlSf’ONTINUANCE. 

DISt^ONTlN U ANC1 

Discontinuance can only be created 
b_) a person who is tenant in tail 
in po-isession, at the time he docs 
the act to defeat the settlement; 
therefore, where a marriage sot- 
tleineut conveyed an«('State to 
trustees in trust for the joint 
lives of A. and his wife, and the 
life of the survivor; remainder 
to the use of trustees and their 
heirs for the joint lives of A. and 
his wife, and the life of the sur- 
vi\ or, 1.0 preserve oontiugcut re¬ 
mainders; nuaaindor to the use 
of ou<^ of the trus*(.ces, his exe¬ 
cutors and administrators, for 
five hundred years, to raise a 
sum of money for thd younger 
children of the marriage, by sale 
or niorlgage of the estate; re¬ 
mainder to the use of the heirs 
of the body of A., begotten on 
the body of his wife; and remain¬ 
der to the use ofd., his heirs 
and assigns for ever; and A., 
during the continuancp of his life 
estate, granted a lease»«f the es¬ 
tate for three lives, with livery 
of seisin to IS.’. —Held, that this 
did not w ork a discontinuance of 
the settlement in tail, the inter¬ 
mediate estate to the trustees lie- 
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ing Tested. Dee, Jones v. Jones, 
4 G. 4. Page 373 

• See AppRtfN'TicE. 

DISTRESS. 

C^se, is a good form of action for 
an excessive distress for rent, 
though the tenant has tendered 
the rent to his landlord before 
the distress is levied. Drans- 
comh V. Srydyes, 3 G. 4. 

See Constable.—Privilege. 

DUTY. 

6'ce Attorn EY, 2. —Post Horse 
, Duty, 1. 

EJECTMENT. 

1. Service of a declaration in 

iiTent on^the servant of the tenant 
in‘possession, with a suhsequei^t 
aekuowledgftient from the attor¬ 
ney of the latter, that the decla¬ 
ration had been received, is siif- 
lioii^nt for judgment nisi against 
the casual ejector. Doe v. Sure, 
ti G. 1. • 5 

2. Service of declaration in cje<4f.- 
nient by leaving it with tlie daugh¬ 
ter of the tenant in possession 
(who was confined by indisposi¬ 
tion) 'with an affidavit that the 
daughter acknowledged the re- 
c>Mpt of tlic declaration, and that 
slwe had read it over and explain¬ 
ed it to her mother before the 

, essoign day of the term, suffi¬ 
cient for a rule ntsi for judgment 
against the casual ejector. Doe 
V. Rge, 3 6r. 4. 12 

3. Service of the chitlaration iu 
ejectment up<fti the wife of the 
tenant in possession, without 
stating that it was served at the 
husband’s^ouse, or on the pre- 

. mises, iqsufiicient to support a 
rule for judgment against the ca¬ 
sual ejector.* Hifht v. Wrong, tt4 

4. After judgment iu e jectment had 
,been signed iu the year 17(?3, iu 
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Qoa 

which year the Court of Chan- 
, eery granted an injunction to 
stay execution, and nothing ap^ 
peared to have been done in the 
cause since, this Court refused 
to enlarge tliejterm in the decla¬ 
ration, for the purpose of ena¬ 
bling a descendant oftlie original 
plaintiff t» sue out a scire facias, 
in order to revive the judgment, 
and take out a writ of possession 
against the heir at law of "the 
original defendant. Bradney v. 
Hasscldeiif 8«6r. 4. Page 227 

6. By the practice of this Court, 
the plaintiir in /*jectment is not 
entitled to sign judgment against 
«i„Jhe casual ejector, until after the 
postea is brought in on tlie'day 
^ in banc; but where, after verdict, 
by default of defcodant, the plain- 
titf sued out a writ of possession 
on the 6th November^ without 
producing the postea, and exe¬ 
cuted it on the i2th, without any 
objection on* the part of the de- 
, fendant, until afterwards, the 
Court refused to set aside the 
writ, it appearing that the de¬ 
fendant had sustained no preju¬ 
dice, and said, that if he had, 
that was matter of reference to 
the Master. Davis v. Wi//ianis, 
8 G. 4. . 229 

6. Service of the declaration in 
ejectment upon the servant on^ 
Saturday, with an acknowledg¬ 
ment by the tenant on a Sunday, 
insuftjcient for judgment, against 
the casuaft-rjector. Goodtitlc, d. 
Mortimer v. Nofitle, 3 G. 4. 232 

7. Where a lessor of the plainlifF 
dies after the comtpjssion day at 
the assizes, and is nonsuited upon 
the merits of the ejectment, hisr 
executor is not liable for the 
costs under {he cbnimon consent 
rule given h^ the testator ui bis 


life-time. Doe, d. Payne v. 
Grundyt 4 G. 4. Page 437 

8. A. enters into an agreement with 

B. to sell land then in the pos¬ 
session of the latter, on certain 
terms, knd to execute a convey¬ 
ance in case A. should be found 
owner thereof, and could make 
a good title thereto, and agrees, 
that in the mean time B. shall 
remain in possession. A. after¬ 
wards brings ejectment against 
B. to try the title, btit not having 
demanded po^ession or other¬ 
wise determined B/s tenancy :— 
Held, .that the action was not 
maintainable. Doe, d. Newby v. 
Jackson, 4^ G. A, 514 

9. Landlord enters into an agree¬ 
ment with tenant, on 2d January, 
1815, to grant the latter a lease 
for eight years of cert*4,in pre¬ 
mises, the agreement to take ef¬ 
fect from the 10th October, 1814, 
from which time tenant had been 
m possession, yielding 2$. (kl. 
yearly, and in case he held over 
after the term, he was to pay 
40s. per diem for every day he 
retained possession. The lease 
was never granted. At the ex¬ 
piration of the term, tenant held 
over, after having been scr\ed 
with a nine months notice, to quit 
at the end of the year for which 
he hefd, which should first hap¬ 
pen after the expiration of bait a 
year, from the date of the notice. 
He was then served w’ith a writ¬ 
ten demand of possession, and 
the same paper notified to him, 
that if be did not yield quiet pos¬ 
session, an ejectment would he 
brought.: — Held, 1. That the 
tenant*was not to be treated as a 
tenant from year to year; and 
2. That the demand of posses¬ 
sion was sufficient notice within 
1 Cieo, 4. c. 87, sp as to entitle 
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the plaiiiliff to the benefit of the 
undertaking and security required 
by tfiat statute. Doe, d. Angle¬ 
sey V. Roe, 4 G. 4. Page SOo 

10. The time within which the un¬ 

dertaking and security required 
to 1)6 given by 1 Geo. 4. c. 87, 
shall be given, is to be fixed hy 
ilie Court at the time the rule 
under that fitatuh) is to he grant¬ 
ed. Doc, d. Anglesey v. Brou n, 
4 G. 4. ' ms 

11. Tenant dies intestate, in pos¬ 

session of ccjrtain premises. IJis 
widow, after coV)linuing to occupy 
for several years, paying rent to 
the landlord, marries* u second 
time, and her husband enters 
into possession and pays rent for 
several years to the landlord, and 
upon the death of the wife, the 
personal representative of the 
firsi* husband obtains administra¬ 
tion of his estate and ^ifects, and 
brings ejectment to evict the se¬ 
cond husband :—Held, that •the 
action was maintainable without 
giving a formal notice to quit. 
Doe V. Bradbury, 4G.4. 70(! 

12. 'Pile statute 59 Geo. 3. c. 12. 
s. 17, empowers churchwartlens 
and overseers to take lands and 
hereditaments, in*tlie nature of a 
body corporate, and declares that 
in all actions brought in respect 
thereof, it shall he svifhcient to 
name the churchwardens and 
overseers for the time being, de¬ 
scribing them as the church¬ 
wardens and overseers of the 
poor of the parish for which they 
sball act, and naming such parish. 
Where a declaration in eject¬ 
ment by churclnvrfirdens anti 
overseers, contained 4lvo sets of 
counts, one describing them by 
their ojfice, without their names, 
and the other hy their names, 
without their office: —Held, after 
verdict, the objection, if any, 


EXCISE. 

was cured. Doc v. Ilarpur, 
A^G. 4. Page 708 

See CERTlORARt, 3 .—ClURGY.-t- 

* Devise, 1, 2, % O.—Discon¬ 
tinuance.—Lease.—Rent. 

ELECTION. 

s/ce Corporation,.—Court of 
* Requests. 

I EMANCIPATION. 

See Settlement, 2. 

• ERROR. 

See Bail, 5, G.— Certiorari, 2. 

SuPEKSRl)EAS.-r-WRlT OF ER¬ 
ROR, 1, 2. 

• EVIDENCE. 

In an action against three defend¬ 
ants, as partners, the ofhccrewj^ 
of an answer to a bill in Chan- 
Cf^ry, filed by one against tite 
others, is ^admissible evidence, 
without producing the original, 
in ^rder to establish the partner¬ 
ship ; and to prove the identity 
of the defendants, the clerk iof 
their solicitor is a competent wit¬ 
ness to that fact, though "ho 
knows notliing of the defendants 
])ul from his iutercoKrso witli 
them professionally in the con¬ 
duct of the suit in Chancery. 
Studdy V. Sanders, 4 G. 4. 347 

5cc Attornev, J.—Rill of Ex¬ 
change, 1, 2, 4. —Bribery.— 
Highway, 1.— Infant, 1.— 

• Limitations. — Paying Mo¬ 
ney iNTo«^DoLan\—P oor, 1.— 
Replevin, 2. —Sett-Off, — 
Tii^ies, 2. — Tr^pass, 1.— 
Warranty WITNESS. 

EXCISE. 

Ry statute Geo. 3. e. 70. s. 34, 
any action or suit against any 

• person or persons, for any matter 
or thing done hjf any officer or 
officers ofijxcise, or any others 
licting in his or their aid, must 

« be couimcnced within , three 
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tnonlhs next after the cause of 
action. Scmhlr, that this section 

• cxtcnils to the ofiicers thcrnselvc^ 

and others actinj; in their aid. 
At all events, tui action against 
odicers of excise, <te. not l>rought 
Avithin the time limited, is b&r- 
red hy (7co. c*, ;17. s. ‘2B, 

xvhicli extends to any action 
against {ftiy person or persons 
for any thing hy him or fin m 
done in pursuance of any aej or 
acts relating to the revenues of 
cush>nis and exci.^e. Ilcndnf v. 
JSiers, 3 f/. -t. Pa^v t) 

EXECrTIOX. 

Sec Bail, 5.—Const a nit:.— 

^ E.TLCTMENT, 4.—I'ltArTirK.— 

^X’kovek. -Writ of Ekkop., 1. 

€• 

* EXECUi;OR. 

Sec Administrators, — Ejlct- 
MFNT, 7. ‘ 

TELONV. 

See Habeas Corpus, 1. —Pri¬ 
soner, 

ITNE. 

See Corporation. 

FISHERY. 

See Infant, 1. 

FORETGN ATTACl 1M i-N r. 

A tsuni of money directed to he 
paid by A. to /i. by the award 
an arbitrator,cani>ot he attached 
in d.*s hands *i»y process out of 
the Sherifl’s Court of the,City of 
Londvv, aClhc .suit of a creditor 
of i?.; the^efor^ where a rule 
nisi had been obtained against yl. 
in this tA)urt for contempt, in 
not pacing money pursuant to an 
award ;—Held, that^ it was no, 
ground for opposing a rule for 
attachment, rtiat ky llie process 
of the ShcrilFs Court the iti^*riey 
was attached in his liauds to av- 


FRAIJDl LENT PRKFERNCE. 

swer the debt of Z?.'s creditors. 
Coi7« v.E((jood, 3 G. 4. Pa<je 193 

FRAITDS, STATUTE OF. 

The IraA eller of a mercantile house 
in Lo}Hinn received an order 
from a country manufacturer for 
a cask of cream of tartar, and 
also an oli'er to purchase two 
chests of lac dye at a givcM price. 
'J’he traveller undertook to send 
both aiTich's, but stipulated, on 
the part of his priju ipals, that 
l/iey shonhl he at liberty to re¬ 
fuse to fullil the contract as to 
the lae d\ e on the terms pro¬ 
posed,*l>y writing to (he vendee 
to that ellect by return of post, 
or the pf>.st following. No an¬ 
swer was sent hack ; but shortly 
afterwards the goods were de¬ 
livered. The vendee aeeepted 
the cream of tartar, but re¬ 
nounced the lac dye Held, that 
this was not an acceptance to 
lake liio ease out of the statute 
ftf frauds, and render the vendee 
liable for the lac dye, the cfin- 
Iracl not being entire. Price v. 
Lvoy 3 G. 4. 295 

FRA I nr 1.ENT PKEFliR- 
ENCE. 

If a person in trade pays a sum of 
money to one of his ereditor.s, 
and Ids' afl'airs are in such a state, 
tiiat he may reasonably believe 
bankrujitey probable, but not iu- 
e^ital)le, at the time he makes 
such pa}ment, it is fraudulent 
within the meaning of the 
bankrupt laws, and if hank- 
ruplcy afterwards ensues, the 
assignee§ may maintain assump¬ 
sit for»*inoney had and receiv¬ 
ed to their use against the per¬ 
son to whom such voluntary 
payment has been made, though 
the cause of action arisi^s before 
the actual bankruptcy. There- 



GUARANTY. . 

fore where A. paid B, and others 
his bankers, on the 14th Decem¬ 
ber, a sum of money which ho 
owed them, as the balance of his 
account, and on the lOtli was 
arrested, and went to prison and 
cominitted an act of bankruptcy 
hy lying there for two montljs :— 
Held, that his assignees might 
recover back the money so paid, 
though at the time of the payment 
lie did not apprehend bankruptcy. 
Boland v. (^yn, 3 G. 4. Page 310 

GAM?:. 

A conviction on the statut^ b Ann, 
c. 14. s. 4, for kee{)ing and using 
a gun to kill and destroy game 
without being qualified, must be 
made within three lunar months 
alter the o/Icnce is committed. 
Hex \.^beilamj, 4 G. 4. 727 

GAMING. 

See Uankrupt, 3. 

GAMING IlOUSi:. 

Keeping and maintaining a common 
gaming house, and for lucre and 
gain, causing and [jrocuring idle 
and evil-disposed persons to come 
there to play together, at “ rouge 
et noir,” and pcrjailting sutdi 
persons to play at such game for 
large sums of money, i.s an of¬ 
fence indictable at common law. 
Rex V. Royicr and another, 4 G. 4. 

431 

See New Trial. 

GRANTOR AND GRANTEE. 

Sec Copyhold. 

GUARANTY. 

A, writes orders to B. foi* j.he de¬ 
livery of goods to C., which are 
accordingly delivered to the lat¬ 
ter upon the credit of the former. 
The usual credit of the trade is 
four mnnt})s, and the bills of*(iar- 
cels are made out in iho name of 
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C. The period of credit is en¬ 
larged from time to time without, 
• the knowledge oft A.; and C. 
becoming bankrupt, B. proves 
the amount of the goods under 
the commission, which exceeds 
mt)re than two*-fifths of CVs 
debts, aiuV signs his certificate 
withotit any comnmni«jation with 
A., who at llie time of the bank- 
rnpJcy is abroad, and does not 
rckiru to this country' until eight 
years afterwards: — Held,, that 
A. was still liable as surety for 
(\ to B, Langdale v. Parry, 
4 G. 4. , Page 337 

2. By letter of cretlit, merchants in 
London agree to accept at ninety 
dng^ sight the drafts of^ USSf- 
chaiit, at Demerara, on receiving 
the hills of lading, &'C. of certain# 
colonial produce, to he remitted, 
and HI Iti, “ on receiving these 
docuijfcnts, and no irregularity 
appearing, we shall accept your 
drafts at the usual^ date, to the 
extent of 30,000/.’' In pursuance 
of this agreement two severaf 
cargoes are remitted in dillercnt 
ships, and shortly afterwards the 
consignor draws a bill at six 
months, upon the credit of tlie 
cargoes rernitt<‘-d, and in the bill, 
directed the same “ to he 
changed to account as advised^’ 
without specifying to the account 
»f which cargo it is to be placed, 
and the con«^ae;iW refusing to 
accept:—Held, that they were 
liable 4ipon their agreement in 
damages for not,accepting. Laing 
V. Barclay, 4 G. 4. &30 

See Broker. 

guArdian. 

Se.c Infant, 2.—Overseer, 2. 

Poor, B 

habeas corpus. 

1. Wlicrc prisoners taken into cus¬ 
tody after an cngageiucul at sea 
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INCLOSURE ACT. 


tietweeo a revenue cutter and a 
vessel suspected to bo a smug¬ 
gler, of v'hich the prisunors 
were the crew, were delivered on 
hoard a king’s ship, and detained 
for fourteen days without ,any 
warrant, and were afterwards 
brought up by habeas corpus, to 
be discjiarged, and it appearing 
from the return, that there was 
cause to si&spcct them of a felonry, 
the Court refused a discharge, 
agd directed them to l>e commit¬ 
ted to the custody of the A^arshal 
of the Marshalsea, in order that 
they might be takeji before a 
competent tribunal to be dealt 
with according to law. iSr 

■* -ftariK KranSy 4 (V. 4. Pape 411 

2. Tile habeas corpus cum caus^ 
does not lie to^ remove tiie pro¬ 
ceedings from an inferior ju.ris- 
diction into this Court, unless it 
appears that the defendant is ac¬ 
tually or virtually iu the custody 
of the Court l>elow. Mitchell v. 
Mitchiiiham, 4 G. 4. 722 

See Ceutiorari, 3.—Privilege. 

HIGHWAY. 

1. An order made by Justices of 
Peace under statute Geo. 3. 
c. 63. s. 2, for stopping up an old 
highway, and setting out a new 
one, must shew that it is made 
with the consent in writing under 
the hand and seal efthe owmr of 
the land *i*iroufh which the new 
highway if proposed to he made. 
Wherg an order, nitdc under 
this fitafate, Recited that the Jus¬ 
tices had received evidence of 
the consent* of T.J. lisij. t» his 
life-time, to the^new road being 
carried through his lands, by 
writing under his* hand and sfeal, 
and it api^eared that another per¬ 
son was owner of the land at the 
time the order was made Held, 
that such order was iB6unK;ient, 


and could not be carried into ex¬ 
ecution. ilex V. The Justices of 
Denbighshire, 3 G. 4. Page 32 
2. Whether a rector who lets his 
tithes by parol to the occupiers 
of thh lands in respect of which 
tlie tithes arise, and receives a 
half-yearly composition in the 
nature of rent, can be treated as 
an occupier of litlics, within the 
rneatiingof the General Highway 
Act, 13 Geo. 3. c. 78. s. 34, and 
rated to the highways in the 
parish Pe^ v. The Justices of 
Buckinghamshire, 4 G, 4. 683 

See Av. ARD, 3.— Case, 2.— Cer¬ 
tiorari, 2. 

HOUSEHOLDER. 

iSceC ourt ofRequests.—Over- 

vSEEK, 1. 

HUNDRED.. 

An action does not lie upon the 
lllack Act, 9 Geo. 1. c. 22. s. 7, 
. against two of the inhabitants of 
the Inuidred by name. It must 
be hroiiglit against tlic inhabitants 
at large; and tliis is an objection 
in arrest of judgment. Jackson. 
V. Pearson, 4 G. 4. 439 

IXCLOSURE ACT. 

A ditch is n fence within the mean¬ 
ing of the General Jnclosurn Act, 
41 fflco, 3. c. 109. Therefore 
where the issue was, whether a 
certain allotment was bounded 
by a suGlIcient fence within the 
meaning of a local Inclusure Act, 
which required that the allot¬ 
ments “ should be enclosed and 
fenced on all such parts and sides 
as sliould not be directed to ho 
fencod by any other proprietart 
or shonld not adjoin to any 
enclosed land, or be bounded by 
any river or other sufficient fenced' 
and the proof was, that part of 
the locns in quo was bounded by 
an old deep ditch:—Held, that 
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this was a sufficient fence within 
the melining of the statute. Ellu 
V. ArnisoUf 3 G. 4. Paffe 161 

See. Tithes, 1. 

INDEMNITY BOND. 

Where an indemnity bond was 
given, conditioned to save plain¬ 
tiff harmless from the payment 
of an annuity, ** and from all 
actions, suits, damages, and costs 
whiclt should be brought against 
liim, or that he might sustain by 
reason of the non-payment of the 
annuity —Held, that this was 
not merely a money bond«within 

3 Jac. 1. c. B, requiring bail, upon 
a writ of error brought to reverse 
a judgment in an action upon the 
bond. Flunagan v. Watkins, 

4 G. 4. 549 

See Covenant. 

INDICTMENT. ♦ 

See Award, 3.—Certiorari, 2,, 
Gaming House. — Over¬ 
seer, 1. 

INFANT. 

1. Where A, and B. tutor’s dative 

appointed by a Scotch Court as 
guardians of an infant, executed 
for and on his behalf a tack or 
agreement, inter partes, for a 
lease, whereby a smmon fishery, 
in Scotland was demised to C, 
for four years, at a certain rent, 
covenanted to be paid to the in¬ 
fant : — Held, that the infant 
might maintain an action of debt, 
in his own name upon the agree¬ 
ment, to recover arrears of rent, 
thou^ he was no party to the 
agreement, nor proved to be of 
full age at the time of*^ction 
brought. Carnegie v. Wuugh^ 
8 G, 4. 277 

2. An'£pfimt who sues by his pro- 
cbein amy need not give secusity 
for costs, even though the pro- 


chein amy is sworn to be insol¬ 
vent. Yarworth v. Mitchell, , 
4 G. 4. • Page 423 

See Devise, 4.—Settlement, 2. 

INHABITANTS. 

Sec Bye Laws.—Corporation, 

1.—Hundred.—Overseer, 1. 

INSURANCE.* 

See Agent, 3. 

IRELAND. 

See Promissory Note, 1. 

IRREGULARITY. 

See Bail, 6. — Plea.— Plead¬ 
ing, 2.—Practice,2.— Stamp. 

, JOrNDE^ OF PARTIES. 

See AliENT, 1 .—Limitations. • 

# 

JUDGMENT. 

• 

See Bai;^6.—Ejectment, 4,5, 6. 
Pleading, 2.—Sham Plead¬ 
ing. 

JURISDICTION. 

Sec Certiorari, 3. —Constable. 
Habeas Corpus, I, 2.— Jus¬ 
tice, 1.—Smugglers. 

JUSTICE OF PEACE. 

1. Where a Justice of the Peace 
does * an act under colour of his 
office, though he exceeds his ju¬ 
risdiction, he is entitled to the 
notice required 24 Geo, 2. 
c, 44. s. 1, before the party ag¬ 
grieved* can bring hU action. 
Prestidge v. Woodman, 3 G. 4. 

43 

2. The statute 13 G^. 3. c. 78. s. 00, 
imposing a panalty on the driver 
of a cart, &c. for riding thereon 
tinder the circumstances therein 
mentioned, authorises a Justice 
on his own view, or upon the 
oathaof one witness, to convict 
the offender, and in case the 



LIMITATIONS, Ac. 


im LANDLORD, Ac. 

oflTender refuses to discover Iiis 
name, or the name of the owner 
of the car^, Ac. he is subjected 
to a like penalty, and may, Mith- 
out warrant, be apprehended 
forthwith the person seeing 
the offeuco committed. \^here 
the driver of a ^waggon com¬ 
mitted ^n oflence within this act, 
in the view of a .Tnstice, and 
having placed liiniseif before the 
hoard on -n liich his master's 
name was painted, so as to pre¬ 
vent the discovery of the owner, 
and the Justice, in order to as¬ 
certain the name, stopped the 
horses, and 'laid hands on the 
driver, and removed him from 

• ■-hw’ position before the ^board, 
and thereby inforii^d himself of 
the ownership:—Held, ‘on de¬ 
murrer, that this was a trespass, 
and gave the driver a right of 
action. Joms v. Owen^^t O. 4. 

Page GOO 

3. In a case where Justices have 
reasonable ground for doubting 
• their jurisdiction, the Court w ill 
not compel them to do an act 
which may subject tliem to an 
action. Hex v. The Justices of 
Buckinghamshire, 4 G. 4. COO 

See BAbTAUWY, 1.— CoA.STADLt:. 
Habeas Conprs, 

, WAY, 1.—OvEit.sr.EK, 2.—l»jti- 

soNER.—S mugglers. 

JUS’ItfltATION. 

See Bajl, 2. 7.—CoNkTABLE.— 
JusTirl; OF,THE Peace, 2.— 
Right ok Way. 

f 

LANDLORD AND TENANT. 

See Assumpsit.— r Distress..— 
Ejectment, 1). H. — Paying 
Money f n to*' Co uR'r.—R en 'i. 
Right of Way.—-Titiies, 1. 
Trespass, 2 . —Trover. ^ 


LEASE. 

By marriage settlement,* husband 
has the wife’s estate for life, with 
power to grant leases for twenty- 
one years, but no longer. In 
breach of the pow er he grants a 
lease to A. for ninety-nine years, 
determinable upon lives. Wife 
survives him and conveys the 
fee to B. and in the conveyanee 
i.s recited, the lease to A. who is 
recognized as then lieing tenant 
ill possession of flie estate at the 
\early rent#reserved. B. brings 
ejectment against the assignees 
of Uie lease:—Held, that the 
lease being void, and the recital 
being only matter of de.scriptioii, 
no demand of possession was ne¬ 
cessary to sustain the action. 
JDoe, d. Biggs v. White, 4 G. 4. 

,Page 71G 

See Covenant, 3.—Ejectment, 
9.—Power. 

LIEN. 

A town agent has no lien for the 
general balance due to him from 
a country attoriit'y, upon the 
money of a client of the latter, 
coming to his bauds in a cause in 
which he acts as the town agent. 
But tptcerr, whether he has not 
a lien for his agency in recover¬ 
ing .the money in the particular 
cause. Moody V. Spencer, 3C.4. 

G 

LIMITATIONS, STyiTTJTE OF. 

Assumpsit upon a joint promissory 
note made by A. and B. whilst B. 
was sole, against A. B. and C. the 
husband of the latter, who was 
joined for conformity. Plea, actio 
noH«ccrevii infra sex annos. Re¬ 
plication, that the cause of action 
arose within six years, and issue 
thereon:—Held, that an acknow¬ 
ledgment by A, within six years, 
Chat the debt was due, would not 
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take the case odt of the statute 
of Limitations, B. and O. being 
married at the time the acknow¬ 
ledgment was made. Pittam v. 
Fosterf 4 G. 4. Page 363 

Sec Devise, 2. * 
LONDON. 

See Foreign Attachment. 

LORD’S AOl’. 

A prisoner, in execution, at the 
.suit of a cAiditor, whose debt 
exceeds 300/., is not liable to be 
brought up under the compulsory 
clauses of the Lord's Act^ 33 G. 3, 
o. 5, to make an assignment of 
his estate am! elTccts. Barher 
Sluterr^G, A. 165 

MANDAMUS. 

.See RYt;-LAW's. — Charter. — 
t'oRPORATioN, 1.3.— Manor, 
1, •>.-Overseer, 2.—41erle- 
VIN, 1.— Sew'ers. 

MANOR. 

1. 1’lie bailiffs and burgesses of an 
ancient, borough had been lime 
iinmemorially lords of the ma¬ 
nor and owners of the Guildhall 
within the borough, and by a 
charter of P. and m. power was 
granted to them to hold manor 
courts in the Guildhall twice in 
every year, as of ancient time; 
and until 1807, such courts had 
been titue iinmemorially held. 
In 1807, cammissioners under an 
inclosnre act, awarded to Lord 
H. all the said manor, with the 
rights, members, courts, view 
of frankpledge, excepting to the 
bailiff's and burgesses th^ Guild¬ 
hall, ^c. and until 1821, Cord H. 
held courts in Ibe Guildhall, and 
being then obstructed, Semblef 
that mandamus would lie to the 
bailiffs and burgesses to cooipel 
them to allow the manor courts 


to be held in the Guildhall. Rex 
V. The Borough of Ilchester, 4 G, 4., 
• • Page 724 

2. Where, by the custom of a 
manor, persons not being pre- 
vipusly customary tenants, or not 
dwelling in the niauor, purchas¬ 
ing by surrender customary lands 
within the manor, were liable to 
pay a larger fine to the lord than 
tenants or inhabitants; and a per¬ 
son not being a tenant or inha¬ 
bitant had purchased the eq^uity 
of redemption in ,a customary 
estate, and iii order to save the 
larger fin^ due in respect thereof, 
had subsequcnfly become the 
purchaser of a smaller es tate, the 
Coiyt granted a mandamuH'tU fffo 
lord and steward to admit him to 
the Hitter, and^as the return did* 
not allege any act of fraud in the 
transactwn, the mandamus was 
made jiercmptory, although tho 
effect of admittance to the smaller 
estate would be to defeat tho 
lord’s claim to the nne due upon 
the larger estate first purchased,* 
Rex V. Mcer and FortoUf 4 G. 4. 

• 824 

Sec Baron and Feme, 2.—Char¬ 
ter.—Copyhold.—^Toll. 

MARRIAGE PROMISE. 

See Affidavit of Debt, 1 
Pleading, 1. 

* MAl^l^L. 

A prisoner in custody for a con¬ 
tempt »s not entitled to the rules 
of the King's Bench -prison, but 
where the Marshal, in conse¬ 
quence of a sur^on’s certificate 
that a prisoner in his custody for 
a contempt in not paying money 
•pursuant to the Master's alloca¬ 
tur, was dangerously ill, »nd 
would die if cTosely confined, al¬ 
lowed the prisoner the rules until 
be got better, and afterwards 
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confined him again within the 
walls, the Court refused to pro¬ 
ceed againft the Marshal bj cfr- 
dering him to pay the money fur 
the non-payment of which the 
prisoner ws^ in contempt,, and 
dismissed the application, with 
costs. Hall V. Ariioldf 4 G. 4. 

• Page 709 

See Certiorari, 1. — Habeas 
CoBPrs, 1. 

MASTER. 

t 

See Apprentice.—Attorney, G. 
Ejectment, 5.—Witness. 

MfNES. * 

___ See Assumpsit. 

MISDEMEANOUR.* 

f 

See New Trial. 

MORTGAGE. 

See ADMINISTRATORS.-t^SlIIP. 

N^W TRIAL. 

^SemhlCf that the consent of the 
counsel for the prosecution can¬ 
not dispense with the rule which 
requires the presence of defend¬ 
ants convicted upon a criminal 
proceeding, during a motion for 
anew trial. Rex v. Fielder, SG. 4. 

. 46 

• NONSUIT. 

1. Where a defendant on two tne- 

ceasive o£ the same cause 

of action had obtained a verdict, 
the Court set aside the last ver¬ 
dict, and entered a nonsuit, in 
order that the* plaintiff who claim¬ 
ed title to the property, which 
savqpred of the r#altj, might not 
beifor ever concluded from agi¬ 
tating his right, c Lee v. Shore, 
3 G. f 190 

2. AfterVerdict {bund for the de¬ 
fendant, the Court will, iib its dis¬ 
cretion, order a nonsuit te be 


entered, in order that the plain¬ 
tiff may not be precluded from 
bringing another action. Hodg¬ 
son V. Forster, 3 G. 4. Page 221 

See Bribery. — Ejectment, 7. 

NOTICE. 

See Agent, 2. — Bail, 6 . —Bas¬ 
tardy, 2.— Clergy. — Eject¬ 
ment, 9. —Supersedeas. 

NOTICE OF ACTION. 

See Justice of Peace, 1. 

NOTICE OF DISHONOR. 

See Bill of Exchange, 3, 4.— 
Broker. 

OFFICE. ' " 

> ' 

See Corporation, 1,. 3r-«-CosTs. 
Court OF Requests-^tJustice 
OF Peace, 1.—Overseer, 1. 

OR^ER OF SESSIONS. 

See Bastardy, 1.—Highway, 1. 

OVERSEER. 

1. A person occupying a house in 

one parish by means of a clerk 
only, and paying rent, rates, and 
taxes, but sleeping in another 
parish, is a substantial house¬ 
holder, and liable to serve the 
office of overseer of the poor in 
the first mentioned parish. Rex 
V. Poynder, 3 G. 4. 25B 

2. By statute 23 Geo. 3, regulating 
the affairs of the f.oor of Bir¬ 
mingham, the guardians and over¬ 
seers thereby appointed, are di¬ 
rected to adjust their accounts at 
quarterly meetings of their own 
body; and an appeal is given to 
the *lBessioiis in respect of all 
matters by virtue thereof; 
but the statute is silent as to any 
submission of the overseers and 
gjiardiaos accounts to magistrates, 
as required by-dO Geo, 3. c.49.— 



PARTNERSHIP.. 

Held, however, that mandamns 
would lie from this Court to the 
guardians and overseers to pass 
their accounts in the manner re¬ 
quired by that statute. Rex v. 
The Justices of Warwickshire, 
3 G. 4. Page 299 

Sec Ejectment, 12.—Poor, 2. 

PALACE COURT. 

See Privilege. 

partJ^ership. 

I, F. sold goods to H, S. and P. 
artners in trade, and received a 
ill of exchange for the amount, 
payable to his own order, drawn 
by S. and P. uponH., which was 
not accepted. If. S. and P. dis¬ 
solved partnership before the bill 
became due, and at the time of 
the dissolution bad sulScient as¬ 
sets to pay all partnershi,> debts. 
S. and P. then entered into a 
fresh partnership with two other 
persons, and carried on trade at 
Ncufoundland, where the old firm 
had an establishment, and were 
there possessed of considerable 
property, which was sold to the 
new firm. P., the holder of the 
bill, delivered it to Pt, to procure 
payment of it out of the assets 
of the old firm at Newfoundland, 
and P., in the adjustment of part¬ 
nership accounts with H., ex¬ 
pressly debited the latter with 
the amouA of the bill, as having 
been paid out of the funds of the 
old firm, but the bill which was 
never cancelled was returned 
again to P., who sued H. 8. and 
P. upon it. S. and P., yho had 
in the mean time beconrti* bank¬ 
rupts, suflered judgment by de¬ 
fault :—Held, that P. had not so 
dealt with his debt as to discharge 
l/.’s liability. PecefAers^one* v. 
Hunt, 3 G, 4. 233 


PAYING MONEY, &c. m 

2. Where one of two partners in 
trade had, after an act of bank- , 
ruptcy, accepted bill of ex¬ 
change in the name of the firm, 
without the privity of his co-part- 
nerHeld, that in the hands of 
an innocent indorsee it was an 
available security. Xacy v. Wool- 
cott, 4 G. 4. mPage 458 

<Sipe Assignees.—Bankers, 2.— 
Bankrupt, 1.—Bill of Ex¬ 
change, 2. — Court of Re¬ 
quests.—Evidence. ** 

PAYING MONEY INTO 
* COURT. 

Payment of money into Court upon 
a sjpecial contract, adimflpHifie 
contract, and concludes the de¬ 
fendant from impeaching its ex-- 
istence. Whdre a declaration by 
landlord against tenant averred, 
that defendant became tenant to 
plaintifl' of certain messuages, 
&c. from year to year, under a 
certain rent, payabfe half yearly, 
and that defendant undertook and^ 
promised that he would, during 
the continuance of the tenancy, 
keep the messuages, &c. in re¬ 
pair, and would, during the con¬ 
tinuance of the said tenancy, pay 
rent; and alleged as breaches, in 
the first count, that the premises 
were not kept in tenantable re¬ 
pair; and in the second, first, non 
repair; and,sepoHr^^»iion-payment 
of rent; and the defendant having 
pleaded the general issne, and 
paid into Court half a^yfear’s rent 
under the second*6re«c/i.'—-Held, 
that such paymeift admitted the 
whole of the contract:—Held 
also, that a stamp agreement for 
'a lease for seventeen years and a 
half of the premises in question, 
to which the* plamtilF was no 
party, but made between defend¬ 
ant and other peraolK, from whom 
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plaint]AT derived title to the pre¬ 
mises,was admissible iu evidence 
to prove the defendant’s promise 
to keep the messuages in repair. 
Dyer v, Ashton, 3 0. 4. Paye 19 

JSee Ajrrest, 4. * 

PLEA.* 

Plaintiff declared de bene esse, and 
defendant pleaded in abatement 
before he had pul in and pe^feot- 
^d special bail; and the plaintiff, 
trtating his plea as a nullity, 
signed interlocutory judgment, 
which was held regular. iSavn- 
ders V. Owen, ^ G. 4.* 252 

See Aokeement.—Ban^kersj 2. 

• IVr.'LKviN, 2 .—Right ofWay. 
Tender. , 

PLEAPtNG. 

1. After verdict in an Jtiction for a 
breach of promise of niarn’age 
by a gentleman against a lady, a 
count, alleging a promise on the 
part of defendant to marry plain- 
• tiff within a reasonable time after 
die request, and averring “ that 
plaiiilitr, confiding iu the pro¬ 
mise, had always remained un¬ 
married, and was still ready and 
willing to marry defendant, and 
that although a reasonable time 
for defendant to marry Rim had 
elapsed, yet defendant, not re¬ 
garding her promise, did notfjior * 
would, wetj’^n ,such rcasosmble , 
time, marry the pWintiir,|,A but 
had hitherto wholly* neglected 
reTwsed so to do,” is snffi- 
tF,^OTp%'«without averring that de- 
'Te®|t:"‘had»any notice of plain¬ 
tiff being readjt to* marry her 
during ilie reasonable time al¬ 
leged, or averring any reqiffest j 
made to dgfendant to marry plain- ! 
tiff, or any avefment of a special 
refusal to marry him, iSeyfmur 
V. Garitidft, 3 G, 4 . * 65 


2. Where defendant, sued by bill, 
had by rule, “ until two days 
before the essoign day of the 
I'erm” to plead, and the essoign 
day fell on a Monday, and de¬ 
fend alit not having pleaded on the 
Saturday, plaintiff signed judg¬ 
ment as for want of a plea, the 
Court refused to set aside the 
judgment for irregularity. Stick- 
master v, Macmahon, 4 G. 4. 

Page 538 

3. Cause of action ai'oseon the 29th 
January, being the first day of 
the fourth year of the reign of 
Geo. 4, and declaration was en¬ 
titled, “ Saturday next after fif¬ 
teen days of St. Hilary, in Hilary 
Terra, in the third year of king 

tlio I'ourJli.” w hich would 
be Ist Felrrvnry, in the fourth 
year of the reign :—field, on <le- 
murrer, that the declaration w a.s 
properly entitled, though plaintiff 
apyieared, in terras, to have com¬ 
menced his action before tho 
cause had arisen. Law Pugh, 
4 G. 4. 808 

jSee A DM INTSTRATION.— A PPREN- 
TICE.— Bl LL OF Exni A NG E, 2-4. 
Covenant,!, 2.—1*aying Mo¬ 
ney iNTW) Court.—Poor, 1.— 
Promissory Note, 1. — He- 
pLEviN, 2 .—Sham Pleading. 
Teivdf.r.—Toli,.— Tr espass,3. 

POOR. 

1. An acting guardian of the poor 
isAialde to the pAhallies of tho 
statute 6.5 Geo. 3. c. 137. 8. 6, for 
supplying the poor of the parish 
with provisions, though there be 
no proof of his appointment. If 
a p^ish oflicer is lia^e to the 
pemRlies imposed by^tSfe Geo. 3. 
c. 82. «. 42, still he may be pro¬ 
ceeded against under the gem'ral 
act 66 Geo. 3. c. 137, without 
regard to the former statute. 
Where the declaration alleged 



POOlt. 


that the defendant was a person 
having the providing for, order¬ 
ing, management, control, and 
direction of the poor of the parish 
of fV., and that he had supplied 
the poor of the parish with pro¬ 
visions ; and it appearirfg that W. 
was one of five united parishes, 
whoso poor were jointly main¬ 
tained by all the parishes in one 
common workhouse :—JHehl, that 
the offence was well laid. Sam- 
ble, that the declaration need not 
have alleged tliat the provisions 
were supplied for the use of 
the workhouse ” in order to bring 
the case within the statnrfe. 

V. Andrews, *3 G. 4. Paye IfVl 
2. By a local act of 3 Oeo, 3, for 
regulating the afiairs of a parish, 
the churchwardens and overseers 
for the time being were directed 
to met;t annually at Easter to no¬ 
minate and a]>point twentj" dis¬ 
creet vestrymen, who,'together 
with the churchwardens aiyl 
overseers, were to be, and l)e 
called gooeniors and directors of 
the poor. By a subsequent act 
13 Geo. 3. the .same mode of no¬ 
minating and appointing twenty 
discreet vestrymen was to be 
adopted ; and it wa.«^ further en¬ 
acted that they, together with j 
ilie churchwardens and over- | 
seers, and all persoius s,pisod of 
land, Ac. vvithin the parish of the 
annual value of .£30 shall be, and 
be called governors and directors 
of the po<fr: and by another act 
53 G. 3. reciting the previous 
acts, it was enacted that tlie 
churchwardens, Ac. and thirty- 
two vestrymen by name, and 
their successors, to he rr^inated 
and appointed in the manner di- . 
recteu by the recited acts, should 
be the governors and directors ;— 
Held, that this latter act virtually 
repealed the former acts; taud 
VOh, IT. 


POOR RATl^. 903 

that a governor and director by 
estate, within the meaning of 
13 G. 3, who supplied the poor 

* of the parish vhtU provisions, 
was not liable to the penalties of 
55 G. 3. c. 137. s. C. Stanley v, 
J)odd, AG. 4. , Page 009 

See Overseer, 1, 2. — Settle¬ 
ment, 1, 2. 

POOR RATE. 

1. Where firs and larches were 
planted with oak and ash trees, 
principally for the purptwic of 
affording a scrccti or shelter to 
the latter in their infancy, and 
w^ere cqt f’ron^ time to time as 
the oaks and ashes required more 
room to spread, and whgnoiico ^ 
cui did not spring again, alirt al- 
tliongh, when sold, they yielded 

a profit:—H^ild, that they werff 
not saleable nnderivood witliin th<? 
.statute *43 Eliz. c. 2, and there¬ 
fore snot rateable to the relief of 
the poor. Qu, Whether under 
any circumstances firs and larcho.* 
can he c.on.sidered nnderwoodj 
flex V. The Inhabitants of Ferry¬ 
bridge, 4 G. 4. 034 

2. Where a corporation, consist¬ 
ing of a mayor, aldermen, and 
tweaty-fonr capital hurgesse.s, 
was sei.sed in fee of certain pas- 
tnrqlands, and appointed a r inger 
to keep the keys of. the gatiw, 
cleanse the ditches, preserve the 
"fences, iuipoimd cattle trespas¬ 
sing, Au’..; aitd dy a court of or¬ 
ders and decrees, -regulations 
were tinnnally made «onc6rniug 
the right of couMnuu to bo exer¬ 
cised by the freemen as to the 
number of their cattle to bo 
turned on, ^he time to be turned 

^ on, and the price to he paid for 
each head,* which price was al¬ 
ways pviid bywthe slVeemen exe.r- 
ci.sing the right, to the trea-surer 
of flic corporation, and which 
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money, aft<!r deducting the cx- 
{H'iicc of management, was dis- 
trilnifed among the poorer bur- 
gc-vses, who had no cattle fo 
dcjfasture lliat the cor- 

poi'ation won- liaido to he rated 
to tlu' poor, Ks oecnpiers of •the 
hold in question,^, within the 
lueaniiig of Eliz. c. 2, Rvx 
V, 77/0 ‘ Boiowjh of Sudlmrtj, 
1 fir. 4. l*(iyc (io I 

o. The proffKs nrin'uv^ from (In; sale 
/>f ga-i maunfaelurod from coal, 
anri eojneved through pipes and 
trunks mnPii- tin- ]);n ennint, for 
llio pr.rpose of ligliling a town, 
are je,t ratcahh; to the relief of 
(hi poor un/!t;r the 43 E/iz. e. 2. 
“S'lV.K*'?. 77<e Ih’i (it,< 

I 'lfjht ctid Vok^s (''(.mojntj, i G. 4. 

. ■ 733 

•L A Canal Company ar;' rate-aide, 
to the reluf of llui poor in eaeli 
and every parish tliroug^i whieli 
their canal pa-s( s, as oecnpiers 
of land {‘v'oered with water, fia.r 
V. I'nc 'Emit mid Mrist ii Vunnt 
Cowpa.'iv, i ft. 4. 7'>2 

o. 'Wln-re, i!u; owner of -a ri^er 
lu-ivigaiion,running through tour- 
tee.'j ditfcrcut parishes, was rated 
to the poor of the fourteenth 
parish (in which the pro/its aris¬ 
ing from the wdiole iraugation 

• wore reeeired) in respect of the 
whole amount of the profits ;— 
Jleld, tha t the rate was loo ht^h, 
and ought'^jr h»re been appor¬ 
tioned among all the parislies 
tlirougl* wiiicli the ifavigalion 
passed. licxmV. Palmer, 4 G. 4. 

# 

0, The proprietors a.rivcr iiavi- 
guliou arc rateable to the relief 
of the poor in a, parish through 
which llte ngy^ation passes 
(though no*rive<>age dues are re¬ 
ceived ill sueli parish) in propor¬ 
tion to their profits upoii^thc 


whole line of navigation. Rex v. 
The Earl of Portmore, 4 O. 4. 

Page TM 

See Appf.al.—I’ uivir.ECJE, 2. 
POST HORSE DUTY. 

1. H orses hired merely for the 

pleasure ami recreation of the 
rider, are nol liable to the dulie-s 
imposed h) the 44 Geo. 3. c. tUt, 
and 1 Gro. 4. e. 03. liamsden v. 
Gihbr, 4 G. 4. 017 

2. A eomposilion hy saddle horses 

under till' assessed ta\ act, 
r>!) Geo. 3, ’51, does not protect 

lh<- owner of such horses from 
llahiirty to pay tlie duty imposed 
])} f Gto. 4. c. t;;{. 3, wlnwc 

the sunu' horses an- let to hire to 
he used in travdling. Jiatnsdeu 
V. IhuhjUuHoH, 4 G. 1. 025 

POWER. . 

An act of j-arliainent granted to 
tenaiTt for life a power of making 
leases for any period not exceed¬ 
ing iiiiietN-iiine years, “ .so os 
rmiisoffi li rii,r fic tufidr to take 
(ffn-f vither hi , or ini- 

oii rhuieig after the deJermiuution 
(.'f thf leases then subsisting, there¬ 
of, respectively; and so as in 
('very smi^i lease there be reserv¬ 
ed to he payable, during tlic 
term thereby granted, the best 
and »tosl henefieial yearly rent or 
ri'iits, to be incident to the im¬ 
mediate reversion of the pre¬ 
mises, that eau he reasonably had 
at the time of making such lease, 
w'ithout taking any Hue, forfeit, 
foregift, &e.” When this power 
was granted, the estate was let 
upon leases, which would expire 
on 10th October', 1791. The 
tenant for life, in pursuance of 
onci .entire bargain, granted at 
one and the same time, two leases 
of the premises, one dated 29th 
May, 1787, for thirty years, to 



i»RACTT(n:. 

r.ommcnco on the lOUi Oclohci, 
17IH, iuul the other dahid 4lh 
Jum;, for f-ixt).-iJirv-e, ye.irs, to 
eoiiiinmets 10th Oriohrr, 10*21:— 
Held, th;0 the Ill'll - nicntionod 
leave vviis u t'riiud upon llA*, power, 
not heinj; jiunle, to « heet irii- 

joedi.iteli, after tiie expiration of 
the snhsi.-.tine lease. 

ill the first ol'these two leases 
a yoiirlv rtait of £270 was rt’seri- 
etl, and, in tiui second, a lent of 
.1'120, iJse- !Oi‘;iut«>r slipni.iSuir.' in 
tile latter tliat tin; tentni) shoniil 
rehuiid th<' preniisi's eitlu'r be¬ 
fore- l!ie e* piralion of the term 
lirst demi'O'i!, or dnrint; the first 
_\car of the seeoiid (.h niise : — 
Held. Iliat sapposiiii; t’lese rmits 
to l>e t!u: most henefieitil wliieh 
e,((uld he oldniiied, as hetween 
lessor ^nd lesset', still th<‘y >vere. 
not so as hetwetni tenant for life 
and the reversiom'r, eonse- 

ijui iifli trie poni'rwas also, iji 
tills lii'tanee, liol.ited. D'K-^ d. 
Sn fi. Sitlinn \, liarrcJ, 4 (•'. 1. 

Si‘<- (.’HAKTEK. — DltVlsE, 1. - 

Lkasi',. 

TMlAt'TIClh 

1, A fi. fa. and a ca. s'a. may issue 

at the same lime, agiiinst the 
ji;oods, timl the person of a de¬ 
fendant. Primrose w Gibsrm, 
i\ a. 4. 193 

2, Second writ of sci. fa. against 
hail, not I.'aving lain in the she¬ 
riff’s ollice four whole days, exclu¬ 
sive of the day on which it was 
lodged, the return day, and an 
intervening Srnidny :—Held irre¬ 
gular. Dicasv. Perry, 4 (%. 4. BtJJ) 

Sec Arrest, 1, 2, 3, 4.—xI^sump- 
srr.—A ttorney, 1.—Rail, 1, 
2, 3, 4, 7. — Raron and I’eme, 

1. —Ejectment, 4, 5, <>, 7.— 

JSoNSLiT.—1 *LEA.—Pleading, 

2, 3.—Privilege.—Stamp,— 
Writ oe Error, 2. 


PlUVH.EGE. 90.7 

PRTNCHML ANi> AGEN l’. 

^ec Rill of I’.xgHANGi:, 3. ~- 
Eracds. 

PRISOXEll. 

A person under exTiniiuation before 
Justices o^t.lie Peace, on a charge 
of fe,lonv, has no right to have a 
legal adviser attending on his hc- 
Jialf, still h'.ss to eross-examiiie 
Ihp witnesses tor the prosecu¬ 
tion, and to examine opposing 
lesininmy to -pn've his innocence, 
'fin* jnivilege, whtn allowed, is 
eidiitdy a mailer of di.scretioii in 
the JusUhes. ’ 

Vt'isere an attorney of this 
<'our( \\ a.Tet, ■ined hy a f r i.j'j'avr, 
clKlreed i^ilii felony, to attend 
amhgiv V-him ins advice and as* 
sis,Unco, (iuristg his examination 
before .^nstie.es, and after notice 
to iJie I.h.trr that he attended 
uponI'Uf h ri tuincr for that pur- 
--Hel4, that the Justices 
might ioeeihiy tuvd liim out of 
the Jiistfee-roam, and excludft 
his p,-‘ se;n'e dtnin.g the iiiiesti- 
gation of lihe. cabc. re,‘whe¬ 

ther this rule applies v. here the 
decision of the duslices is final, 
as on e.oavictiou under penal sla- 
fufe-s, no appeal lu'ing giveriT 
i. V;.r*i. {\deri‘!yc, 3 G. 1. Paye\M» 

See (iERTioKAKi, 1. — Habeas 
»(.’oRPi;s, 1 .—Lord’s Act. 

FRiriiTproE. 

X. One o4’ the yeomen of |he King’s 
guard had beeii^ an i^'sted in the 
Palace Court, and hy haJieas 
corpus cum eauf^a removed the 
ease iuto*thhi Oourl, and had put 
in and perfected bail upon the 
•liahcus : ^—Meld, that the hail 
could not he ^ exonerated, even 
M'pposiiig the defendant privi¬ 
leged from arrest. Surd v. For- 
iv*,/, .3 G. 1. 2r»0 

3 M 2 



in:( TOT?. 


i{i:rLT’Vi]V. 


f)00 

2, Where a Sritish -horn subject, 

' emplojetl as Hi st cl»ori<f( rat the 

l-*oi'hiyves(' A'liibus.'^aiioi V cliaj)cl,‘ 
with a salary, rented and oecii- 
pied a house, and Jet part of it 
in ]o<lgii)<;s, asd a distress was 
levied on liis <;oods for a poor 
rate ;—Held, lliatliis goods were 
not protected by 7 Ann. c. 12, 
assuuiiiig him to be a domestic 
servant of the ambassador. J\o- 
rctlo V. Toogood, 4f». 4. l*ogeiV,y.i 

' 5ce Prisoner. 

riTOCESS. 

Sec Attorney,*' —' Foreion 

Attachment. 

»■<»* 

PKOCTIEIN AMY. 

r 

* See Infant, 2. 

t 

PUOMISSOHY ^^)TE. | 

3. Declaration upon a promissory 
note made in Jnlo/ui, alleging 
ttiat it was made pa\abie at 
2\'o. ttl, licnne Street, Jhthiiv, 

' for sterling money, wit bout going 
on to aver that JDnfdln is in /'c- 
Jand, and that the money for 
which the note is gi\en is Irii>h 
currency, is iusuUicient. Sproide. 
V. Legge, 3 (*. 4. lo 

2. A promissory note, made in 
Scotland, is within the statute 
3 Ad Ann. c. 9, and may bti sued 
uj)on in t^ngiund. lUtlne v. Crj;a- 
ham.iiG. L^. ^ 293 

See Bankers, 2.— Limitations. * 
, \jiNUE. • 

QUO WifTlBANTO. 

See Corporation, 2.- -Costs.— 

Court of l^i^uesTs. 

RATE. 

See CoNSTAELE, ^ Highway.— 

TvHCTOK. 

RLCTOK. 

See H mil WAY. 


BEC.ISTHV ACTS. 

An ngreement inti.r paries for tho 
sale of the sliaie of a vessel, with 
a prohont interest therein, though 
the pu|chase-moncy is to he paid, 
with interest at a future time, is 
void within the 20 Geo. 3. c. 00. 
s. 17, and the 3-1 Geo. 3. c. 08. 
s. 14, for not reciting therein tho 
eertificate of the shiji’s registrv- 
Jiiddell V. jA'cder, 4 G. 4. Page 400 
See Snip. 

pj:nt. 

Demand of rent due from lessee to 
lesscr.'-thongh luiule of a stranger, 
if made upon the land, is a suf- 
fieient tlemand, and need not }><• 
general, to su.slain I'jeetrnent for 
a lbrl’eitiir(5 for non-payment of 
rent, hoing la\vfull\ demanded. 
Doe, <1. Brook V. Brydge.:, 3 G. 4. 

20 

See Assumpsit.—Cdvknant, 4. 

> Dismiss. — Infant, 1. — 
I’owKR. ~ Settlement, 1. — 
Ti rnEs, 1. 

RJ'.PLIAIX. 

1. Where a sifcriil’ or his d('pufy 
negl<‘et.> to enter a plaint in re- 
ph'vin, iii^tlie ( ([)unt\ ('ourt, for 
damage feasant, this Court wdl 
not compel him to <lo so on mo- 
ti(»n. parte Boyle, 3 G. 4. 13 

*2. Declaration in debt hy the assig¬ 
nee of a surety bond in replevin, 
set out the condition, whieh was, 
tbal, “ if//, appeartii at the tliea 
next county court, and there pro¬ 
secuted his suit without delay' 
against I. the bond to he void 
aiernient “ that B. did not ap- 
jieaiXfcAc.” Flea, first non e.st 
factimi, and issue thereon; se¬ 
cond, “ that B. did appear and 
prosecute, Ac.;’’ and third, “ lliat 
B. did appear at the then next 
(iounty ih)urt and prosecute, A’c. 
and wliich said suit is still de¬ 
pending and undetermined,'* Ke- 


• « 



907 


SALi:. 

j>liration to the second and third 
picas, traversing the !i[»[)earauce 
and prosecuting of tin? suit, hut 
not traversing tJie allegation that 
the. suit was still dcpvndi aif and 
undetcrminad, and issue oH the 
replication : — Held, on these, 
pleadings, that an agri;emciir, 
(which w'as inailo a rule of (ins 
Court) hetween plaintiti' and tiio 
principal (o stay all procetHlings 
in the reple? in, upon paynicnt l)V 
(in’ latter ..(»t a certain sum of 
nioaev, ea(?Ii party to pay his own 
costs, was admis'vihlt! evidence lti 
negative tin? allegation in (lie 
(liird plea, tiiat tlie suit was still 
dr/irndiiif/ and niidvlviinhivd., and 
tiiat the, snretv was not discharg- 
ed hy swell agreement, atter 
hr each hy the {U’Uieipal, hut was 
lialilc lor sueli .sum as appeared 
upon ?i reiereiiec to lx: due. llul- 
irft V. Mouiifsfrjthcn, l^ir. 4. 

Paf/r :j 13 

iSee Tint ICS, 1. ' • 

TMOIIT Oi’ W AV". 

To trespass quarc elausuni fregit, 
tiie defendant jushlied, a right of 
wav over tiie loeus in quo in the. 
occnju'vrs- i.f pnoiiises adjaeeiit 
tlicrelo, and it being proved (hat 
he vv a.s seised of (In* [iremises, ia 
respect of whic'i the right of way 
was claimed, and occiij ird only 
hy nimiiis of a leii.uit to whom the, 
premise? were demised:—Held, 
that he vvas an awiipinr to sus- 
l.iiii the plea of Justiiicatiou 
jdeuded. J loll is v. Proud, 3 G. 4. 

31 

RCLH OF COURT. 

S<;c W"akrant of Attorney. 

SALF. 

On the lllh of Srpfcmbr.r defend¬ 
ant entered inh* a eoutrict for 
the pnreha.se of 1 100 imsliels of 
whe.at, the hooght-smte,, Mating 
that the e.orn was sold “ aeeord- 
ing to sample, and tiiat it should 


SETTLEMENT. 

ho paid for in bankers’ hills, if 
required.” The usage of the 
market to sell 6y 

sample, subject to the buyer's tn- 
speciion and approval of’the. bulk. 
On the, \U\h September defendant 
applied to see the bulk, hat was 
told hy plaiiitilf that he would 
either send for a hji.shcl on the 
spot or would send him a loail 
home the next day for his iii- 
s;peetion, but that Jic could not 
shew him tlio hulk, as it was 
ill another warehouse, and “ ho 
did not like, tii let him into 
liis connexions.” In a tew days 
aftervvards pl’aiutid' sent to de¬ 
fendant to inform him that the 
wheat vvas ready' for (hdt'.tvry oii"^ 
produeiiig iiauker's hills. In the 
mean time tlie market had fallc’ji, 
and tiie. dehhdatit repudiated the. 
coiitr:'''’t:— Held, that he w'as 
not liable in an action for tlie 
breach. Lor 'tmer v, Sitiilli, 3 (r. J. 

Pa ye 23 

See RankuI'I-t, 2?—C\sk, 3.—■ 
.Shit.—Vendor and Vendee. 

SCARE TxVClAS. 

See Bail, 1.—IAectment, 4.— 

Practice, 2. 

SCOTLAND. 

See .Infant, 1. — Promissory 
Notf, 2. • 

SERVANT. 

See Ambas^a —('• ase, 1. 

SERVICE.. 

See Attorney, 0.-j.-* Bail, 7.— 
J’ijECTMEN*T, 1, 2, 3, (J. 

SESSIONS. 

See A PPF, A L. — A ST A E D Y , 1.— 

• Certiorari, 2. — County 
Trra.surer.— Highway, 1.—< 
Overseer,• 2.—^iTH ks, 2. 

. SETTLEMENT. 

1.* Where a person rented and re¬ 
sided oil a teuemeiit of i)L 10s. 
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a-year, and during the same time | 
contracted by the year for two 
ponds, or for,the rushes and ilags 
growing therein (he being b^ 
business a chair-bottomcr), the 
owner of the {)onds reserving to 
himself the u^e of the water* as 
he thought proper-, the rent 
agreed for l»eing 5s. a-year for 
one pond, and 5.s. and two door 
mats of the value of 2s. for the 
other:—Held, that he thereby 
acquired a settlement. Ilex v. 
The Lihahiianfs of All Saints in 
Cambridfjp, ii G. -i. Pu<je 47 

2. AVher(i a inin.or enlisted into tlie 

Koval 3iariucs, and having betai 
discharged from the service at 
tliG-ciKl of tile war, before he at¬ 
tained twenfy-otK’, /( ‘lUrncd to 
liis fatlicr's family;—IJcId, {iuit 
iie was not cin.uitipalrd. v. 

Tuv I'.Jiu hda ud: <>f poihojivh I 
Gt'cys, '1 G. 4. 

3. Kenting a house, and Ictffiigjuot 
of it ot]'to a lodge.!'is iuddiiig a 
.separate aiVi disliar.t d r. <'l!:i!g- 

‘ liouse '.vithiii the statute oDf/. 3. 
c. 5'.), .so as 1o coni. r "i seltlc- 
liK'Mt. A ten’.ncitf, vitliiii the. 

iin'a!li';'\ of IIUSN 

C'irsi'1 of lioese ari'l le.iid lat* n 
at (l!!ier'‘!’L li.ues and of vJi.f’ r- 
ent }>erso;i,s, l!e‘ v loile 

ani!'! il leot aemunts to 10 /. and 
'the hold ]iiju--c i • in the 

same paii.^h. /les v. 'fhclufa- 
bi'aiifs of ^X orlh ( \>!lin.y!t?hit, 
4 G. 4. ^ • • 74;j 

4. At the ( tid of a yea.i-'s fv' iniee in 

the pari?KofJV., a ma'-ter being 
about to ivmofo into the parish 
of/>. said to si;r\ant, “ wouI:l 
you lil^e to go v^idii^iiu; thither ?” 
Servant said, “ he had no objee- 
titin.” fila^ti'r replied, 1 icifr 

you are scarcely strong enough 
for the west th.efe, but try.” The 
sejvaut went into K. ami :ifter 
serung hu; master lor six*\ve^*k.s, 


the latter asked him what wages 
lie expected; to which he an¬ 
swered, what yoti please.” 
The master then said he would 
give him the same as the year 
before!^ with which he was sa¬ 
tisfied and remained in the ser¬ 
vice until Michaelmas, minus ten 
dav s; for which period the ma.s- 
ter deducted a proportionate 
amount of wages; —11 eld, that 
thi.s was a eonditinnal hiring, and 
conferred a solt^miMif on llie 
servant. Hex v. The Inhahifanis 
of ]\'oi (hieol(I^ 4 G. 4. Parje TiH) 

5. A jiauner was hired as a labourer 
in iiusluiudry, to scr\e a fanner 
under an agreement that he was 
(o have v early wages, aiul his 
master either to lind him two 
cows, or pruvivie himself with 
two, am I feed, them on his irias- 
ter's fu'-m. Tim [ihu per bought 
out* e^'iw, and hi' inas'er found 
liim auolher, both of w Inch were 
■ ft'd daiing the s'.imiuer in bis 
ma-ter',. pa -ture, and.iutlu' wiii- 
ter. were kept in bis master's 
straw' vard, and ;e'.l with hay 
grovvi ujmn the l.inn. T’lie 
pa.'turt anti (lie hay ieethngwero 
i (‘.pei-iivt Iv w'orth *)/. .w. a-year; 
Held, tiult (be pauper did not 
gain a settlement by renting a 
teiicuo-ut of 10/. value. Aliter 
if tlu? eonlraet hat! liet'u that the 
rows wi'ie. to lx* pnstnre fed. 
Hex V. 'f'he Inhahilauls of Sutton 
Sanif Pdninnds, 4 (•. 4. 000 

(5. A testator ehargt*d his manor 
and lanils with an iunndty of 2t)/. 
to he paid by trustees to a parish 
.selioolniastcr to bo nominated by 
llio jierson or per.sotis who, for 
the. •ttmc being, shoultl bo enti¬ 
tled to the po.‘'.st'.s.>ion of the 
manor. In luinnumee of t.Iio 

will, !i .sebooimaster wa.s a[»point- 
ed, and received the annuity tor 
seven years, during whieii time 
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SHAM PLEADING. 1?09 


lie had possession of a house 
(rent free, but worth 10^. a year), 
which was assigned to him as his 
residence in tlie character of 
schoolmaster:—Held, that such 
residence gained }iimas 9 ttleracnt 
within 13 14 Car. 2, though 

by the terms of the will he was 
liable at any time to he dismissed 
from the oflice of school master, 
at tbe will and pleasure of tln^ 
donor. Jirx v. The Iithahitaitts of 
Lnkcjihrathy^4 G. 4. Vatje «1(> 

7. A parish apprentice bound for 
nine years, bavin!? served for six, 
asked his mistress leave to go 
into anolbtr service, to which 
she consented, saying she was 
not against it if he could better 
himself. He flicii hired himself 
as a yearly servant to a master 
in ainniier parish, ami iuiormed 
liis mistress of the fact, to which 
she said, “ Very- we!!, J am not 
against it.” In a 1‘ew^ ‘hsys he 
went to his new ])lacc, and •in 
about a foi'tnigiit returned to his 
mistress for Ins clothes, wljo ^aid 
she lioj)(ul !n‘ iiLed his new place, 
ami he sun! he* did : — Ihdd, that 
tliis was not sueii a consent on 
the p iftu! tile iiiisfre.'-, .is woitid 
give the [uuiper a st^tilemenl un¬ 
der tin' indenture in the parisli 
where tin' new master resided. 
Rex V. Tke Jnkalulautit fij’ H hit- 
church, 4 Cr. 4. }J4o 

^s]:r-orr. 

On non assumpsit pleaded, and no¬ 
tice of sct-ofl‘ given to an action 
fur goods sold and delivered, a* 
witness was called to prove a 
conversation with plaintin*, iti 
which the latter begariaby pro¬ 
posing to refer the matters in 
dispute between him and de- 
fcmlant to tlio arbitration of wit¬ 
ness; hut this being rehiscd, 
plaintiir proceeded to admif that 


lie had received on account of 
defendant BOO/., a sum more than 
, covering the demand in the ac* 
tion:—-Held, that this conversa¬ 
tion was receivable in evidotico 
under the notice of sct-o!f, and 
Ought not to b« rejected as an 
offer of compromise, although 
plaintiff* expressly requested t!n? 
witness to state the cluiversation 
to d(?feDdaiJt, to induce him to 
come to a compromise. Thoms,m 
V. Austcii, 4 G. 4. I*age 3 

# 

SEWEHS. 

Where tlip owm r of marsh lands 
was hound by the custom ol a 
sewage level to repair the s<*a 
wj^lls fronting his own ef»ta<,e, ;md 
by an c?»traordinary flood tide 
the* w all was damagf'd, tin* f’ou:4, 
rcfusml a mafsdamus to the Coni- 
inissioiK-Ts of Sewers to re-ini- 
hurs^‘ him for the cxpence of the 
repairs, it appearing by aOidavit 
tiiiit the wall iiad been previously 
presente.tl for iriepair, and was 
oaf of repair at the lime the ac¬ 
cident fj.ippen^'d. Rex v. The. 

oj Scv:ei\< ?«.'L’s'-'c.t, 
ic;. i. 7UO 

SHAM Fl.F.ADlNG. 

To a declaration for use and occu¬ 
pation, the dcfomlaiit plcadml, 
“ that after the making of the 
promises, and after the accruing 
of the cansef onipctioii luentioned 
in the declaration, and before tho 
exhibiting plaiutilf’s hill, defend¬ 
ant delivered t» plaintiff* Olio ton 
weight of Rtf/t^ hemp, ami one. 
Immired vj^eighl of Russia tallow, 
of the value id’30/., in full salis- 
, faction- and diseliargc, and that 
plaintiff* liad accepted tho same 
of defendant* in ftill sj^atisfaetion 
and diseliargc, tVc.*’ On affida¬ 
vit that this idea was inevervre- 

-4 • 
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SMUGGLERS. 

spect false, the Court allowed 
plainliir to sign judgment as for 
■want of a pier. IticUtvy v.ProntK*, 
4 6\1. Page mi 

SHERIFF. 

Sev Bail. 1. —Bankrupt, 1, 2.— 
Cast, 0. —Practice, 2.—Re¬ 
plevin, —Trover. 

SIlERiri’.s ( GI RT. ^ 

See Foreign Attachment. 

V 

SHIP. 

Sole owner of a skip secteth' inert- 
gages lliren-fourtii sluires in lier, 
as a security for u debt <iue lo a 
creditor, and he is allowed b} the 
latter to retain the sole pK.'^scs- 
sion, management^ and control of 
the ves.sel, until he beeogies baiik- 
rupt, and though the requisites 
of the regi^'fn arts haft !)t-*en 
complied with;—Held, that llie 
whole vc.’ssek [Kx'ssed to t!ie a>sig- 
.nees under the statute 21 Jar. 1. 
c. 19. s 11, and that lro\ er « ould 
lie jjsainst the mortgag<a', who 
had tak<Mi pn,ss«‘S,sio!i ol the ship 
upon the bxiikruptcy. Kuid ijv. 
JJodgaon, 4 (r. 4. t.5 III 

See Registry Acts. 

SMUGGLERS. 

The .statute e. 87. s.t>. 

enacts, that wiciT any person 
offending again.'ft the sapie, or 
any otln'i^^ct relating to the cus¬ 
toms or excise, shall be arrested, 
lie is to b(* coy\eyed before one 
or more Ju.sticc.s oji lh« Peace, 
“ residing 7iear to the port or 
piaee into irhiv.k //^c smuggling* 
uessel is eat Tied or near to ike 
place icf^re (ftnj sm k person shall 
be so taken or arrested.” Wjiere 
two persons were appreht;u(l^d 


, STAKEHOLDER. 

in a .smuggling boat, under this 
act, whilst afloat in the port of F., 
M'hieh had an exclusive local jw- 
risdietion, and after being taken 
on shore and detained two days 
there, ‘Mere carried on hoard 
again and conve} ed into another 
port, w’here they were convicted 
by justices of another jurisdic¬ 
tion. Semblv, that such convic¬ 
tion was illegal. 

If by the same statute justicc.s 
of one local juri.<df<-tion have au¬ 
thority to con^'iet for an offence 
eominittt*d within another, such 
authority mu.st appear upon the 
lace of the eonvteliou. 'rhere- 
fore, W'here .Insliccs of the port 
of JJ. corn ieted for an offence 
committed in the port of F.,which 
had an exclu''i\e jnrisilietion, 
without shewing on the, face ol 
the <*oiivicti()n that they had au¬ 
thority to ilo so, the coiivietiou 
was ((ua>hcd. Far parte hitCy 
8 Ci. 4. Page 21*2 

STAKEHOLDER. 

A. takes from the Hoard of BorFs 
a pice-;' of ground in UV.s7//////.s7er 
for the ercirtion of galliTies at 
tfie king',*, eoronalion, and under¬ 
lets part (»f it to />', on the sumo 
terms, 'J’he rent is [laid by H. 
to A., vvlio deposits it in the hands 
of his hankers, with a eonditiou 
thrit if (he coronation docs not 
f:.kc place, and the rent is in 
conserjueiiee remitl^l by tbe 
Jioard of IFor/;,v, the money is to 
be- refurned to H. 'klie eorona- 
i. tion dues take place, but in eon- 
.‘.equeuce of the speculation being 
unprofi^table to the parties, the 
Board'Sif IIWA.s remits the whole 
rent to A., who refii.ses to rKiirii 
tbe money paid him by 71.:— 
Held, that H. might maintain as- 
sni^psit for money had and re¬ 
ceived against the bankers as 
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stakeholders. Truscott and otJiers 
V. Marsh and others^ 4 G. 4. 

Page 712 

STAMP. 

* 

Bailable process cannot bh made 
returnable so as to pass over a 
Term, but if a writ be sued out 
in Trinity, it may be made re¬ 
turnable on the last return of 
•" Alivhaelvias Term. ITiiere a writ 
sued out in Trinity was after¬ 
wards twice’*re-sealed, and the 
return altered to the last day of 
MickaclmaaTerm, without a tresh 
stamp:—Held, that the t^rit not 
having been used until the de¬ 
fendant was arrested was regular, 
and need not have been renewed. 
Durdon v. Hammond, 3 G. 4. 

211 

STATUTliS—CITED OR COM¬ 


MENTED ON. , 

Richard 3. * 

1. c. 3. Prisoner. lUi 

Henry 7. 

3. c. 3. Prisoner. 80 

Philip and Mary, 

1 I.V 2. c. 13. Prisoimr. 86 

2 3. c. 10. Prisoner. 86 

Elizabeth. 

% 

31. c. 4. Prisoner. 86 

43. c. 2. Poor. 634. 651. 735 

James 1. 

1. c. 15. 8.2. Bankrupt. 142 

3. c. 8. Bond. 549 

4. c. 1. Prisoner. 86 

21. c. 19. s. 11. Bankrupt. 405.848 

William 3. "V* 

7 & 8. c. 6. Tithes. 860 

Anne. 

1. st. 2. c. 9. Prisoner. 80 


3 & 4. c. 9. Promissory Note. 

203 


5. c. 14. 8. 4. Game. Page 727 
§. c. 14. Gaming. 576* 

— c. 20. Costs. * 341 

* George 1. 

9. c. 22. Black Act. 439 

George 2. 

2. c. 23. Attorney. 401 

— c. 24. s. 7. Bribery. 430 

12. c, 13. s. 9. Attorney, 406 

22. c. 46. Attorney. 6 t 

24, c. 44. Justice. * 43 

t 

George 3. 

IS. c. 78. s. 34. Highway. 52. 089 
17. c. 26. Annuity. 150 

22. c.^03. Poor. * 184 

23. c.*38. (^urt of Requests. 241 

— c, 70. Excise. V 

26. c. 00. Shipps Register. 499 

28. c. 37. • Excise. 9 

32. c. 28. I.ord's Act. 105 

33. c. 5. Lord’s Act. 165 

34. c. 14. Attorney. 429 

— c. 08. Ship’s Rej^istcr. 499 

37. c. 00. s. 31. Attorney. 23(? 
41. c. 109. Inclosure Act. 161 

43. c. 46. Arrest. • 266 

44. c. 08. Post Horse Duty. 617 

49. c. 68. Bastardy. 167. 426 

50. c. 49. Overseers. 299 

53. c. 127. s. 4. Tithes. 860 

55. c. Go. Highway. 52 

— c. 137. Poor. 184. 809 

57. 0 C. 87. Prisoner. 80 

— c. 87. s. 5. jSim^glers. 212 

— c. 99. s. 67. Clergy. 718 

59. c. 12f s. 17. Ejectment. 708 

— c. 50. Settlement.* * 743 


Geo7'gt^4. 

1. c. 87. “Ejectment. 565. 688 
—j c. 88. . Post Horse Duty. 

• 617. 625 

STAYING pTiOCEEDINGS. 

After the acceptor of a bill of cx- 
clSangc has oH'crcd to pay the 
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TENDER. 


TITHES. 


debt and the costs of the action 
' against himself, the plaintiff, who 
was an attoi^ey and indorsee 5f 
the bill, brought another action 
against the drawer, who was his 
own client, the Court stayed the 
proceedings, upon payment of the 
debt and the costs bf one action 
only. Hodson v. Giuin, li G. 4. 

Page 57 

See Arrest, 4. — Writ of^ Er¬ 
ror, 2. 

r 

SUPERSEDEAS. 

A writ of error is no supersedeas 
of execution, unless bail in,err6r 
be put in, and notice thereof 
giren within the time limited by 
the rules of the Court. Attenbury 
V, Smiths M. 1821. 

Sec Writ of Error, 1. 

TAXES. 

See Post Horse Duty, 2, 

( 

• TENDER. 

Defendant tendered seven sove¬ 
reigns in payment of a demand 
of ()l. 17s. Gd.f and said to plain- 
* tiff, there, take your demand 
and at the same time delivered a 
cotiuter claim upon plaintiff of 
. 1/. Us.; and plaintiff said, “ you 
must go to my attorney—Held, 
that this was not suflicient to Sup¬ 
port a plea •flcfltlcr to an action 
brought for the 01. 17s. 6 d. Brady 

F. JoncSi .8 G. 4. * 305 

« 

See Distress. 

TlTHEiS.^ 

1. By an inclosurc act. the title’s 
payable in respect of certain old 
iuciosurcs were "xtinguislied, and 
in lieu thereof a corn rent sub¬ 
stituted, which was dirceld’d to he 
paid for ever afterwards* toi the 


impropriator and vicar, by the 
person who for the time being 
shonld bo in possession or oocn-‘ 
pation of the land out of which 
the rent should be issuing; and 
apo^er of distress was given for 
the recovery thereof, the same 
as is for rent service or other 
rent in arrear. For several years 
part of such land remained un¬ 
tenanted and wholly unprofitable 
to the owner, who during that 
time resided elsett^here. The bind 
was then depiised to a tenant who 
entered and brought it into culti- 
vatia. 1 ;—Held, 1. That during 
the time the land was untenantcil 
and uncultivated, the landlord 
was in the legal possession there¬ 
of, within the meaning of the act, 
so as to subject him to the pay¬ 
ment of the corn nnt i,in arrear; 
and, 2. That the goods of the t(‘- 
nant) coming in undfT him, were 
liable to distress for such rent 
in arrear. Ncivling v. Pearce. 
4G.4. Page. 00"i 

2.3Jy 7 cV oW. 3. c. a summary 
remedy 1*^ given before tw'o jus¬ 
tices for the recovery of small 
tithes, under the value of 40.v. 
[in( rcaseil to 10/. by 53 6'f'o 3. 
c. 127. s. 4.]; by s. 7, wliich gives 
an appeal to the Session>, the 
cortinrari is taken away, “uiih'ss 
the title of the tithes should bo 
in question;” and by s. 8, if any 
person complained against for 
subtracting tithes,* should insist 
before two justices, upon any pre¬ 
scription, composition, or modus 
decimandi, agreement, or title, in 
order to free himself from the 
titl]^% claimed, and deliver tlio 
same in writing to the justices, 
Eubscriboel by him, and should 
give the party complaining secu¬ 
rity, to the satisfaction of the 
j'flstices, to pay all co.sts ami da- 
iiKigcs, as upon a trial at law, to 
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be had for that purpose in any 
superior court, should be given 
against him; in case the prescrip¬ 
tion, &c. should not upon such 
trial be allowed, in such case the 
justices should forbear *to give 
any judgment of the matter, and 
the party complaining should be 
at liberty to prosecute him for 
the subtraction in any C'ourt in 
which he might have sued before 
the act. Queere, whether by this 
act the justices have jurisdiction 
to try a modus deciinandi? At all 
events, where, after summons and 
appearance, two justices Made an 
order under this statute upon a 
defeiiilant to pay the value of cer¬ 
tain small tithes, and upon the 
trial of an appeal against the 
order, the defendant then, for 
ihe first Jim olJerod evidence of 
a modus decinuiiidi, which was 
rcjcetetlHeld, tliat tli^fe Ses¬ 
sions (lid right, and that if ihft 
defendant meant to avail himself 
ot a modus as ground of defence, 
he was boniid to submit his rvi- 
diunu; to (lie tw'O jusi' s in t 
first instance. JiLX .. Jrffrrtj 
4 G. 4. 1 *0ge 1U>0 

Sre lliciinvA’ii, 

lOLL. 

To support a claim of toll traverse, 
a special cunsideraliou need not 
be shewn. \Vhcre to trespass for 
distraining goods hrouglit to the 
market of F. for tolls due in re¬ 
spect thereof, the defendant ju.s- 
tilied the distress by .shewing a 
prescriptive right as lord of the 
manor of F., of which thc^town 
of F. formed a part, to talKe a 
certain reasonable toll fur goods 
brought witJiin the tJfvi'ii for the 
purpose of being thci*e didivcrcd, 
and in fact delivered, andaverrwl 
certain special considerations for 


taking the toll, to which the plain¬ 
tiff was BO party;—Held, aftei* 
* verdict, that the pAscriptive right 
of soil in the manor (the toll be- 
t ing coeval therewith) was a suiB- 
cient general cansideration for 
the toll, as a toll traverse, the 
plaintid' having brought and de¬ 
livered goods within fhe manor. 
Rickards v. lienneit, 4 O. 4. 

Page 389 

See Canal. 

TRESPASS. 

l^Tlie stati 18 & 17 Car. 2. c. 12. 
for making certain rivers naviga¬ 
ble, gave the undertakers, therein 
mertioned, power to make new 
cuts. &o. for the purpose of ira-, 
proving the i 7 «vigatioii of such 
rivers, but retiuirod them to make 
compensation to the owners of 
lauds, through which such cuts, 
tVe, were to be carried, for any 
injury done to th^r property, 
according to the determination ol^ 
cotnmissuiners, or in pursuance 
of agreement litHwecn the par¬ 
ties, but the act contained no 
clause gi\iugthc undertakers any 
power to purchase lands, nor diu 
it recognize in them any right of 
soil iu the beds or banks of tho 
rivers intended to tie made iiaJ^ 
livable. Where the river /., 
mentioned iu thii^act, was made 
navigable by c^brtaifi undertakers 
in 1702, and their successors ex¬ 
ercised Tor a long serit^s^of years 
various acts of •wuership and 
enjoyment of the hanks by cut¬ 
ting bushcjj^ nud had granted 
a lease of hatches and sluices 
made ill one^of tho banks to an 
occupier of laud adjoining there¬ 
to, lor the purjJti.se oT irrigation, 
and there was no proof of any 
agrci'.mcnt between the under- 
takers and the original propric- 
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TRESPASS. 


TROVER. 


tors of tbe lanrl for the purchase 
of the scil ^f (lie hank Oel/l, 
Ihaf sHcli an H^rcenicnt coold )ft)t 
be prcpiimed from tliesc nets of 
ownership ar4^fnj()ym''iit when 
oppoSj^l;to shnilar acts exerfised 
hy the occupier t'f.’the adjoining 
land, api* that the act of pavlia- 
Ji'.eiit alfoi’ded strong evidrnce 
against such presninpi ion: ileid 
also, that <oi«leuee ot acth ot 

' I 

ovviicr!>hip and enjoyment exi'f- 
c.i.^ed hy tlic ondertekers on other 
parts of tife line of the naviga¬ 
tion was inadiidssiblo to shew 
their title to Kie locils in quo, un¬ 
less unitj' of title and character 
betwn'on the locus in quo, !,ml the 
other partf. of tliojineof Saviga- 
lion, was previously esta.')lishcd. 
Hollis V. Goldj^.v.h, -1 (/. - 1 . 

4 Page tllG 
2. Tenant from year to year being 
desirous of letting his house for 
a quarter, (jniU and lea\cs it 
locked (>]>, with authority to hi,» 
landlord to let it during his ; ‘ 
sence if opportunity should e 
and for that purpose icav' 
key with a n ighboiir. 
portunity t)f letting e 
tile person who )ias tl. 
ing absconded, the. laiuti 
lers by pi^ieing u laddiil* ag.. 

' the house, and raising the firs 
floor window, and, after shewing 
the house, Ipaves it in the same 
state as bSfore*; the house, is af¬ 
terwards broken opei^by persons 
unknown, and some of the te¬ 
nant’s furniture and wearing a, 
parel is stolen. Trespass is 
brought against landlord for 

breaking and entering the house, 
and leaving it ii^ccnre, per quod 
tenants’fnrniluro anil wearing ap¬ 
parel were stiflen :—field, tuat a 
plea of leave and licence was no 
answer to the, actio:3 , Ancastvr 
V.4 G. 4. ■ • .114 


3, Where plaintiSTin trespass quart; 
elausuui fregit begins by naming 
his own closi*, it is not necessary* 
for him to new assign after a plea 
of liberum t/niementum, There- 
lore *in trespass for breaking and 
entering a certain close of plain- 
litV called the Ilomcgurd-, and 
plea tliutthe said close called the 
JJiyurj/ftnl is the soil and fr'‘,ehold 
of defondanl; and issm, thereon, 
which is found (ur plaintiff; — 
Held, that a nevf assignment was 
unnecessary. Cocker v, Cromp¬ 
ton, 4 G. 4 . Page Hi) 

See ( ' oyi missionf.us.—.Ti'STice of 
Pkack, 2. -riusoN::K.—R ight 
OF W AY.- -Toi.l. 

TRIAL. 

The aflidatit to postpone a trial on 
the ground of the all's cnee, ot a 
wityes -, need not state the niuuc 
1 ' tin: witness suggested to lie 
‘ ' , hd and iie,ecs.sary. Sniit/t 
4G.4. 420 

SftCMFSlT. 

R. 

.1 mill is part of 
^ ml cannot lawfully 

■ A the tenant. VVlie- > 
of a mill demi.scd it to 
4 under agreement for a 
A thirty years, ami the 
, . a. clandestinely dismantled 
the mill of the machinery, which, 
in its removal, vv^s seii^eil by the 
sheriff in execution, and sold ini- 
tler his autliority to a boni\ tide 
purchaser:—llelil, that the land- 
lor^l might maintain troom- against 
swi-h purchaser, though the te¬ 
nant’s terra was unexpired. Far- 
raut V. Thompson,, 'i G. 4.. 1 

See AssiAees.—AssumfSIT.— 
BANKR0rT,‘2.—BpaNGlN<5 Mo- 
* NEY INTO tJoURT. — CaURIER. 

Devise, 5. 








